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PREFACE
This survey was prepared by attorneys in the various states, under the auspices of the
American Bar Association’s Section of Litigation Class Actions and Derivative Suits
Subcommittee on State Laws co-chaired by Fabrice Vincent and Dennis Egan.
Anne P. Wheeler, Editor in Chief, is a partner with the firm of Johnston Barton Proctor &
Powell LLP in Birmingham, Alabama. Much of her practice is concentrated in the defense of
class actions and individual suits against national banks and financial services institutions. Ms.
Wheeler has served as chair of the Class and Derivative Actions Subcommittee of the Business
and Corporate Litigation Committee of the ABA's Section of Business Law and as co-chair of
the State Laws Subcommittee of the Class Actions and Derivative Suits Committee of the ABA's
Section of Litigation.
Dennis K. Egan, Executive Editor, is a shareholder with the firm of Butzel Long in
Bloomfield Hills, Michigan, and a 1978 graduate with honors of The University of Michigan
Law School. His practice is concentrated in the representation of national and regional securities
broker/dealers in defending customer lawsuits and arbitrations as well as regulatory enforcement
actions. He also regularly defends corporate clients in defending class actions in state and
federal courts. Mr. Egan serves as co-chair of the State Laws Subcommittee of the Litigation
Section's Class Actions and Derivative Suits Committee. He is also an active member of the
Broker/Dealer Litigation Subcommittee of the Litigation Section’s Federal Regulation of
Securities Committee and for a number of years has prepared the Rule 23 section of that
subcommittee’s Annual Review of Securities Litigation, published by the ABA and distributed at
the Securities Industry Association Legal & Compliance Division’s annual conference.
David A. Searles, Managing Editor, graduated from Kalamazoo College (B.A. 1972) and
the American University School of Law, Washington, D.C. (J.D. 1975), where he served on law
review. Following graduation, Mr. Searles was an attorney for Community Legal Services of
Philadelphia, where he specialized in consumer and bankruptcy law. In 1990, he successfully
argued the first consumer reorganization bankruptcy case considered by the U.S. Supreme Court,
Pennsylvania v. Davenport, 495 U.S. 552 (1990), and has served as lead counsel and presented
argument in numerous bankruptcy and consumer law cases before the United States Court of
Appeals for the Third Circuit. From 1992 through 1997, Mr. Searles was associated with the
Philadelphia law firm of Drinker Biddle & Reath LLP, where his practice focused on Chapter 11
bankruptcy and creditor’s rights. Mr. Searles is a contributing author of Pennsylvania Consumer
Law (2004) and co-author of Preserving Judicial Recourse for Consumers: How to Combat
Overreaching Arbitration Clauses, 10 LOYOLA CONSUMER L. REV. 269 (1998). Mr. Searles is a
founding member of Donovan Searles, LLC, where he specializes in consumer class actions.
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C. Timothy Corcoran, III, Publication Editor, is a former United States Bankruptcy Judge
for the Middle District of Florida in Tampa. Prior to his appointment to the bench in 1989,
Corcoran maintained a business and commercial litigation practice in Tampa. Mr. Corcoran
presently serves as the editor-in-chief of Litigation News. His other work in the Section of
Litigation includes chairing the Book Publishing Board, serving on the Section of Litigation’s
Council, and chairing the Communications Committee. Mr. Corcoran also serves on the ABA's
Standing Committee on Publishing Oversight. He is a former president of the Hillsborough
County (Tampa) Bar Association and a former chair of The Florida Bar's Continuing Legal
Education Committee. Mr. Corcoran graduated from the University of North Carolina (A.B.,
1967) and the University of Virginia (J.D., 1973). Between college and law school, Mr.
Corcoran served as a line officer on active duty in the United States Navy, including two tours in
Vietnam.
Thomas R. Grande, Editor Emeritus, graduated from Bates College (B.A, 1976) and also
studied at the University of Copenhagen and Lycee Presles in Vichy, France. He attended law
school at the University of Hawaii (J.D., 1985), where he was an academic selection to Law
Review and recipient of the Susan McKay Memorial Moot Court Award for outstanding oral
advocacy. He was a law clerk to Chief Justice Edward King, Federated States of Micronesia
Supreme Court. Mr. Grande is a partner in Davis Levin Livingston Grande in Honolulu, Hawaii,
where he represents consumers in group and class actions in state and federal court and plaintiffs
in cases brought under the state and federal false claims acts. He is a past officer and director of
the Consumer Lawyers of Hawaii and was awarded the Outstanding Delivery of Legal Services
Award by Hawaii Lawyers Care.
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COORDINATING EDITORS
Marcy Levine Aldrich is a shareholder in the firm of Akerman Senterfitt in Miami,
Florida. She concentrates her practice in complex litigation disputes, including class action
litigation, complex insurance litigation, and securities litigation. Ms. Aldrich has handled the
defense of numerous class action cases in both state and federal courts.
Elizabeth Cabraser and Fabrice N. Vincent are partners in the San Francisco office of
Lieff, Cabraser, Heimann & Bernstein, LLP, which has offices in San Francisco and New York.
The firm practices predominantly in the area of plaintiffs' class action litigation, including
consumer, securities, mass tort and other areas. Ms. Cabraser and Mr. Vincent would like to
acknowledge the contributions to the production of the manuscript by Sharon Chelton, word
processing manager; Matthew Pushinsky, paralegal; and Anabelle Bolanos, case clerk.
Merrick L. Gross is a shareholder with the firm of Akerman, Senterfitt & Edison, P.A. in
its Miami, Florida office. He concentrates his practice on complex commercial litigation
disputes, complex insurance litigation and securities litigation, including the defense of class
action matters in both state and federal court.
Jacob R. Stump is an associate with the firm of Lowndes, Drosdick, Doster, Kantor &
Reed, P.A. in Orlando, Florida. He concentrates his practice in the areas of commercial
litigation, securities litigation and class action defense.
Howard S. Suskin is a partner in Jenner & Block LLC’s Chicago office, and serves as
Co-Chair of the firm’s Class Action Litigation Practice Group. Mr. Suskin practices primarily in
the areas of class action litigation, professional liability litigation, and securities litigation.
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INTRODUCTION
In 1985, the United States Supreme Court held in Phillips Petroleum Co. v. Shutts, 427
U.S. 797 (1985), that state courts can, within certain due process constraints, adjudicate claims of
non-resident class members. This ruling opened the door for state courts to entertain multi-state
and nationwide class actions that had traditionally been filed in federal forums. While some state
courts proved more hospitable than others to multi-state class actions, the succeeding decade
witnessed a significant increase in the number of multi-state class actions being adjudicated in
the state courts.
The trend was fueled by several factors, not the least of which was the perception that
state courts offered a more flexible forum for adjudication of both certification and liability
issues, as well as for approval of class-wide settlements. Differences in substantive laws,
standards of proof, and statutes of limitations meant that claims that might have been barred in a
class member's home jurisdiction could nevertheless be adjudicated in a multi-state class
certified by a state court in a different jurisdiction. Accompanying the shift of much class action
litigation from federal to state forums was an increase in the number of competing class actions,
i.e., the filing of separate class action complaints, in different courts and by different plaintiffs,
asserting essentially identical claims against the same defendant.
The appeal of state court forums for class actions was enhanced when the U. S. Supreme
Court ruled that state courts have subject matter jurisdiction to resolve nationwide class actions
and that class settlements reached in state courts have preclusive effect even over federal claims
that were not litigated in the state forum. Matsushita v. Epstein, 516 U.S. 367 (1996). The
following year, the Supreme Court in Amchem Products, Inc. v. Windsor, 521 U.S. 591 (1997),
confirmed that settlement classes are not exempt from the requirements of Rule 23 in a decision
which, though technically applicable to both federal and state courts, reinforced the view that
parties seeking approval for multi-state settlement classes might encounter fewer obstacles in
state than in federal forums.
The enactment of the Class Action Fairness Act, Pub. L. No. 109-2, 119 Stat.4, will also
add a new dynamic to the state vs. federal equation. Plaintiffs and their counsel now have a
broader right to file class action claims in federal court, including claims that previously would
have been outside the federal courts’ diversity jurisdiction. Similarly, defendants and their
counsel now have a much broader opportunity to remove certain state class actions to the federal
courts. A thorough and thoughtful understanding of the workings of the relevant state class
action rules and case law will be an important component of the decision on removal.
The Class Actions and Derivative Suits Committee of the ABA’s Section on Litigation
offers this volume as a tool for both in-house and outside counsel who confront the prospect of
litigating class actions in state forums with which they may have little or no experience and
having to make informed recommendations on removal. The summaries are prepared by
litigators from each of the respective states and address changes in rules and statutes as well as
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significant case law. The Committee hopes the reader will find these summaries useful in
understanding state court rules essential to practitioners and parties alike.
Dennis K. Egan
Executive Editor
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ALABAMA
DECISIONS INTERPRETING RULE 23 OF THE ALABAMA
RULES OF CIVIL PROCEDURE
1.

Comparison with Rule 23 of the Federal Rules of Civil Procedure.

Rule 23 of the Alabama Rules of Civil Procedure is essentially identical to Rule 23 of the
Federal Rules of Civil Procedure as it appeared prior to the amendments of 1998 and 2003. The
1998 amendment added section 23(f), which permits interlocutory appeals of certification
rulings. As noted below, the Alabama Legislature in 1999 enacted legislation providing for a
right of appeal from such decisions. Ala. Code § 6-5-642. Decisions under the federal rule are
"authoritative" in cases governed by the Alabama rule. Reynolds Metals Co. v. Hill, 825 So. 2d
100, 104 n. 1 (Ala. 2002), citing Cutler v. Orkin Exterminating Co., 770 So. 2d 67 (Ala. 2000);
Adams v. Robertson, 676 So. 2d 1265 (Ala. 1995), writ dismissed, 520 U.S. 83, 117 S. Ct. 1028,
137 L. Ed. 2d 203 (1997).
2.

Other legislation impacting on class actions.

In 1999, the Alabama Legislature enacted, and the Governor signed into law, two bills
addressing class action issues. As codified, they provide as follows:
Ala. Code § 6-5-641. Certification of classes
(a)
No class of civil litigants shall be certified or recognized by any court of the
State of Alabama unless there shall have been compliance with the procedures for
certification of the class set forth in this article.
(b)
As soon as practicable after the commencement of an action in which claims
or defenses are purported to be asserted on behalf of or against a class, or as soon as
practicable after such assertions in an amended pleading but in no event prior to the
time allowed by law for each party (including, but not limited to, counterclaim,
cross-claim and third-party defendants) to file an answer or other pleading
responsive to the complaint, counterclaim, cross-claim, or third party claim, the
court shall hold a conference among all named parties to the action for the purpose
of establishing a schedule, in the same manner and to the same extent contemplated
by Ala. R. Civ. P. 16, for any discovery in which the parties may wish to engage
which is both (1) allowed by Ala. R. Civ. P. 26-37, and (2) germane to the issue of
whether the requested class should or should not be certified. At this conference,
the court may set a date for a hearing on the issue of class certification, but such
hearing may not be set sooner than 90 days after the date on which the court issues
Anne P. Wheeler is counsel for the firm of Johnston Barton Proctor & Powell LLP in Birmingham, Alabama. Much
of her practice is concentrated in the defense of class actions and individual suits against national banks and
financial services institutions. Ms. Wheeler has served as chair of the Class and Derivative Actions Subcommittee
of the Business and Corporate Litigation Committee of the ABA's Section of Business Law and as co-chair of the
State Laws Subcommittee of the Class Actions and Derivative Suits Committee of the ABA's Section of Litigation.
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its scheduling order pursuant to the conference unless a shorter time is agreed to by
all parties.
(c)
Upon motion of any party, the court shall, except for good cause shown and
even then only if the interests of justice require that it not do so, stay all discovery
directed solely to the merits of the claims or defenses in the action until the court
shall have made its decision regarding certification of the class. In considering such
a motion, the court shall consider whether any prejudice to the plaintiff exists
because of the filing by the defendant of a Rule 56 motion for summary judgment,
prior to the court's decision regarding class certification.
(d)
The court shall, on motion of any party, hold a full evidentiary hearing on
class certification. The hearing shall be recorded, and all named parties to the
action shall be given notice of the date, time, and place of the hearing by written
notification given to the party's attorney (or if appearing pro se, to the party) no
later than 60 days prior to the date set forth the hearing. At the hearing, the parties
shall be allowed to present, in the same manner as at trial, any admissible evidence
in support of or in opposition to the certification of the class.
(e)
When deciding whether a requested class is to be certified, the court shall
determine, by employing a rigorous analysis, if the party or parties requesting class
certification have proved its or their entitlement to class certification under Ala. R.
Civ. P. 23. The burden of coming forward with such proof shall at all times be on
the party or parties seeking certification, and if such proof shall not have been
adduced, the court shall not order certification of the class. In making this
determination, the court shall analyze all factors required by Ala. R. Civ. P. 23 for
certification of a class and shall not order certification unless all such factors shall
have been established. In announcing its determination, the court shall place in the
record of the action a written order addressing all such factors and specifying the
evidence, or lack of evidence, on which the court has based its decision with regard
to whether each such factor has been established. In so doing, the court may treat a
factor as having been established if all parties to the action have so stipulated on the
record and if the court shall be satisfied that such factor could be proven to have
been established.
(f)
Nothing in this act shall affect, or be construed to affect, Ala. R. Civ. P. 12
or Ala. R. Civ. P. 56, including the provisions of Rule 56(f).
Ala. Code § 6-5-642. Appeal of certification order
A Court's order certifying a class or refusing to certify a class action shall be
appealable in the same manner as a final order to the appellate court which would
otherwise have jurisdiction over the appeal from a final order in the action. Such
appeal may only be filed within 42 days of the order certifying or refusing to certify
the class. The filing of such appeal, the failure to file an appeal, or the affirmance
of the certification or denial order shall in no way affect the right of any party, after
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the entry of final judgment, to appeal the earlier certification of, or refusal to certify,
the class. If the appeal is not the first appeal taken by the party, the subsequent
appeal shall be based upon the record at the time of the final judgment and shall be
considered by the court only to the extent that either the facts or controlling law
relevant to certification have changed from that which existed or controlled at the
time of the earlier certification or refusal to certify. During the pendency of any
such appeal, the action in the trial court shall be stayed in all respects. Following
adjudication on appeal (or, if the initial appeal is to an intermediate appellate court,
adjudication of the action on any writ of certiorari granted by the Supreme Court of
Alabama), if the class is not to be certified, the stay in the trial court shall
automatically dissolve and the trial court may proceed to adjudicate any remaining
individual claims or defenses. If, after such appeal or procedure on writ of
certiorari, the class is to be certified, the stay shall likewise dissolve and the trial
court shall proceed with adjudication on the merits, except that the trial court shall
at all times prior to the entry of a final order retain jurisdiction to revisit the
certification issues upon motion of a party and to order decertification of the class if
during the litigation of the case it shall become evident to the court that the action is
no longer reasonably maintainable as a class action pursuant to the factors
enumerated in Ala. R. Civ. P. 23(b).
3.

Case law interpreting Rule 23.

In order to qualify for class treatment, claims must satisfy all of the requirements of Rule
23(a), and all of the requirements of at least one subsection of Rule 23(b), and the named
plaintiff must have standing to bring the claims. Univ. Fed. Ins. Co. v. Grayson, 878 So. 2d 280
(Ala. 2003); Ex parte Exide, 678 So, 2d 773 (Ala. 1996); Ex parte Blue Cross and Blue Shield,
582 So. 2d 469 (Ala. 1991); Rowan v. First Bank of Boaz, 476 So. 2d 44 (Ala. 1985). The
burden is on the party seeking certification to demonstrate that all requirements have been met.
Latham v. Department of Corrections, et al., 927 So. 2d (Ala. 2005); Rowan v. First Bank of
Boaz, 476 So. 2d 44. Except in exceptional circumstances, the movant must demonstrate by
sufficient, admissible evidence, and not simply through its pleadings, that the Rule 23
requirements are met. Ex part Citicorp Acceptance Co., 715 So. 2d 199 (Ala. 1997); Ex parte
Green Tree Fin. Corp., 684 So. 2d 1302 (Ala. 1996); Ex parte Blue Cross and Blue Shield, 582
So. 3d 469. Moreover, a court may certify for class treatment only claims that have been
properly alleged in the complaint. Univ. Fed. Ins. Co. v. Grayson, 878 So. 2d 280 (Ala. 2003);
Allstate Ins. Co. v. Ware, 824 So. 2d 739 (Ala. 2002).
The U. S. Supreme Court held in 1982 that a trial court must engage in a "rigorous
analysis" in determining whether claims for which class treatment is sought do, in fact, meet the
requirements of the federal rule. Gen. Tel. Co. v. Falcon, 457 U.S. 147 (1982). Grounded in
constitutional due process concerns, the demand for a rigorous analysis of how the evidence
supports the conclusion that Rule 23 requirements have been met is reflected in the decisions of
the Supreme Court of Alabama and in the 1999 amendments to the Alabama Code. Ala. Code §
6-5-641(e); Mayflower Nat'l Life Ins. Co. v. Thomas, 894 So. 2d 637 (Ala. 2004); Mitchell v. H
& R Block, Inc., 783 So. 2d 812 (Ala. 2000); see also GMAC v. City of Red Bay, 825 So. 2d 746,
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(Ala. 2002); Allstate Ins.Co. v. Ware, 824 So. 2d 739; Ex parte Am. Bankers Life Assurance Co.
of Fla., 715 So. 2d 186; Rowan v. First Bank, 476 So. 2d 44 (Ala. 1985).
In 2004, the Supreme Court of Alabama held that the statutory language requiring the
court to conduct a rigorous analysis before certifying a class, Ala. Code § 6-5-641(e), applies to
certification of a settlement class just as it does to a class that is certified in a fully adversarial
proceeding. Disch v. Hicks, 900 So. 2d 399 (Ala. 2004). This applies even though the parties
stipulate to factors pertinent to the Rule 23 analysis. Id.
Section 6-5-641(e) expressly requires the trial court to issue "a written order addressing
all such factors and specifying the evidence, or lack of evidence, on which the court has based its
decision with regard to whether each such factor has been established." This requirement applies
to orders certifying settlement classes as well as orders certifying classes where certification is
contested by the parties. Disch v. Hicks, 900 So. 2d at 406-408. Where a defendant asserts
affirmative defenses or compulsory counterclaims against members of an alleged class, the trial
court must consider and address in its certification order the impact of such defenses and
counterclaims in determining whether the requirements of Rule 23 have been met. Gen. Motors
Acceptance Corp. et al. v. Massey, 893 So. 2d 314 (Ala. 2004); U-Haul Co. of Ala. v. Johnson,
893 So. 2d 307 (Ala. 2004); Compass Bank v. Snow, 823 So. 2d 667, 678 (Ala. 2001).
In reaching its decision, the trial court may rely on facts to which all parties stipulate, if
the court is satisfied that such facts could be proven. Ala. Code 6-5-641(e). Where the parties
stipulate to relevant facts supporting certification, the statutory language "still requires the trial
court to independently assess the factor to some degree." Disch v. Hicks, 900 So. 2d at 406. The
court must also ensure that all parties have the opportunity to be heard on the motion for class
certification. Id. In Bill Heard Chevrolet v. Thomas, 819 So. 2d 34 (Ala. 2001), the supreme
court reversed class certification because defendants had not been provided an adequate
opportunity to contest certification. The court also took the opportunity to discourage the
practice of entering a certification order drafted by counsel. Id. at 41.
4.

Appellate review.

An order certifying a class will be reviewed by the appellate court for abuse of discretion,
but the appellate court will review de novo the question of whether the trial court applied the
correct legal standard in reaching the decision to grant certification. Univ. Fed. Credit Union v.
Grayson, 878 So. 2d 280 (Ala. 2003); Funliner of Ala., L.L.C. v. Pickard, 873 So. 2d 198 (Ala.
2003). It is an abuse of discretion for the trial court to certify a class when the movant fails to
meet its burden of showing sufficient evidence that the claims meet all of the Rule 23
requirements. Univ. Fed. Credit Union v. Grayson, 878 So. 2d at 286.
5.

Rule 23 requirements
a.

Rule 23(a).

i. Numerosity: The test is whether the number of members in the class is so numerous
as to make joinder impracticable. Ala. R. Civ. P. 23(a)(1); State Farm Fire & Casualty Co. v.
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W.R. Evans et al., 2006 Ala. LEXIS 124 (June 16, 2006); Latham v. Department of Corrections,
et al., 927 So. 2d (Ala. 2005). No hard threshold has been established for the minimum number
of class members necessary to meet this requirement. The class may not be so broadly defined
as to include individuals who, on the evidence presented, were not damaged by the allegedly
wrongful behavior at issue. Ex parte Central Bank of the South, 875 So. 2d 403 (Ala. 1996); Ex
parte Gold Kist, Inc., 646 So. 2d 1339 (Ala. 1994).
ii. Commonality: Commonality requires only that there be common questions of law or
fact. Ala. R. Civ. P. 23(a)(2); Univ. Fed. Credit Union v. Grayson, 878 So. 2d 280. Where
essentially identical representations are made at different times to different class members but
share a Acommon thread@ and are Aredressable under the same theory of recovery,@ the test of
commonality may be met. Harbor Ins. Co. v. Blackwelder, 554 So. 2d 329 at 335 (Ala. 1989).
In GMAC v. Dubose, 834 So. 2d 67 (Ala. 2002), the Court found that ambiguity in a lease
contract precludes a finding of commonality because the ambiguity requires a determination of
how each class member would interpret the lease language. Id. at 71.
iii. Adequacy/Typicality: A class representative must be a member of the class he
seeks to represent. Ex parte Prudential Ins. Co. of Am., 721 So. 2d 1135 (Ala. 1998) (citing
Amason v. First State Bank of Lineville, 369 So. 2d 547 (Ala. 1979)). Typicality is met if the
named plaintiff's alleged injury "arises from or is directly related to a wrong to a class and that
wrong to the class includes the wrong to the plaintiff." Warehouse Home Furnishing Distrib.,
Inc. v. Whitson, 709 So. 2d 1144, 1149 (Ala. 1997). The "relationship between the injury to the
class representative and the conduct affecting the entire class of plaintiffs must be sufficient for
the court to properly attribute a collective nature to the challenged conduct." Id. at 1149. The
named plaintiff should be able to understand the underlying theory of the claims and have no
conflict of interest with absent class members. Id.; Cutler v. Orkin Exterminating Co., 770 So.
2d 67 (Ala. 2000) (named plaintiffs who did not have arbitration agreements with defendant
could not adequately represent class members who signed arbitration provisions). A named
plaintiff may fail to meet the adequacy requirement if he fails to assert claims available to the
class, but only if such failure has a detrimental effect on the claims or rights of absent class
members. See Regions Bank v. Lee, 905 So. 2d 765 (Ala. 2004).
In 2003 the Supreme Court of Alabama vacated certification of defendant classes for lack
of typicality, finding the juridical link theory insufficient to meet the typicality requirement
where plaintiff class members alleged similar transactions, but with different defendants in the
putative defendant class. Funliner of Alabama, L.L.C. v. Pickard, 873 So. 2d at 217.
b.

Rule 23(b)

The trial court must make clear, in its order certifying a class, which of the Rule 23(b)
subsection's criteria are met in the case. Ex parte Green Tree Fin. Corp. 684 So. 2d 1302.
i. Rule 23(b)(1)(A) and (1)(B). The requirements under Rule 23(b)(1) are met if
separate actions by class members would create a risk of inconsistent or varying adjudications
with respect to individual class members that would establish incompatible standards of conduct
for the party opposing the class; or adjudications with respect to individual class members that
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would, as a practical matter, be dispositive of the interests of the other members not parties to the
adjudications or substantially impair or impede their ability to protect their interests. Ala. R.
Civ. P. 23(b)(1)(A) and (1)(B); Ex parte Holland, 692 So. 2d 811 (Ala. 1997).
Mandatory classes have been approved for challenging the validity of ordinances and
taxes and actions by trust administrators. See, e.g., Town of Eclectic v. Mays, 547 So. 2d 96
(Ala. 1989); Eagerton v. Williams, 433 So. 2d 436 (Ala. 1983); First Ala. Bank of Montgomery,
N.A. v. Martin, 381 So. 2d 32 (Ala. 1980). Although evidence of a limited fund against which
class members and others may draw for compensatory and punitive damages can be a proper
basis for finding the Rule 23(b)(1) requirement to be met, this requirement is not met when there
is insufficient evidence of the defendant's financial condition and the test would require improper
speculation on the part of the trial court as to the amount of compensatory and punitive damages
a jury might award. Ex parte Holland, 692 So. 2d 811 (Ala. 1997). It is an abuse of discretion
for a trial court to certify a class under this prong of Rule 23 when the putative class seeks
monetary damages. Funliner of Ala., L.L.C. v. Pickard, 873 So. 2d 198 (Ala. 2003) (holding that
Rule 23(b)(1) “does not apply to actions seeking compensatory damages but is for actions in
which only declaratory or injunctive relief is sought.”).
ii. Rule 23(b)(2). Where the relief sought is primarily equitable or injunctive in nature,
the inclusion of a claim or settlement for money damages does not bar certification as a non-optout class under Rule 23(b)(2). Warehouse Home Furnishing Distrib., Inc. v. Whitson, 709 So. 2d
1144; Adams v. Robertson, 676 So. 2d 1265 (Ala. 1995). Certification under this provision of
Rule 23 will be reversed as an abuse of discretion, however, if monetary damages predominate
over the equitable relief sought and do not flow out of a group injury. Funliner of Alabama,
L.L.C. v. Pickard, 873 So. 2d 198. If a case meets the requirements of both Rule 23(b)(2) and
Rule 23(b)(3), certification under (b)(2) is preferred. Warehouse Home Furnishings, 709 So. 2d
at 1151.
iii. Rule 23(b)(3). Rule 23(b)(3) encompasses the tests of predominance, manageability,
and superiority. Smart Prof'l. Photocopy Corp. v. Childers-Sims, 850 So. 2d 1245 (Ala. 2002).
The test of predominance has been described as "whether proposed classes are sufficiently
cohesive to warrant adjudication by representation." Voyager Ins. Companies v. Whitson, 867
So. 2d 1065, 1071 (Ala. 2003). Under Rule 23(b)(3), putative class representatives must
demonstrate that the questions of law or fact common to the members of the class predominate
over any questions affecting only individual members, and that a class action is superior to other
available methods for the fair and efficient adjudication of the controversy. Gen. Motors
Acceptance Corp. et al. v. Massey, 893 So. 2d 314 (Ala. 2004). The Supreme Court of Alabama
has upheld a trial court’s denial of class certification for failure to meet the requirements of
predominance, manageability and superiority in a bait-and-switch consumer fraud action, Butler
v. Audio/Video Affiliates, Inc., 611 So. 2d 330 (Ala. 1992), and has vacated other certifications
for lack of sufficient evidence generally. See, e.g., Ex parte Green Tree Fin. Corp., 684 So. 2d
1302 (Ala. 1996).
Where the theory of recovery would require the court to inquire into the state of mind of
individual class members, certification is not appropriate because individual issues predominate
and class treatment is not the superior method for resolving the claims. Avis Rent A Car Sys.,
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Inc. v. Heilman, 876 So. 2d 1111 (Ala. 2003); Funliner of Ala. L.L.C. v. Pickard, 873 So. 2d 198
(unjust enrichment); Smart Prof'l. Photocopy Corp. v. Childers-Sims, 850 So. 2d 1245 (Ala.
2002) (unjust enrichment, money paid by mistake, and money had and received). In State Farm
Fire & Casualty Co. v. W.R. Evans et al., 2006 Ala. LEXIS 124 (Ala. June 16, 2006), the
Supreme Court of Alabama vacated the trial court’s class certification order of the plaintiffs’
unjust enrichment and money had and received claims because the individual inquiries required
to establish mistake on the part of the defendant would predominate over the common claims.
Id. at 134-36.
Where claims arise from terms of a written contract that are uniform for all class
members, certification may be appropriate. Alfa Life Ins. Corp. v. Johnson, 2003 WL 329161
(Ala., Feb. 14, 2003). A threshold issue in such cases, however, is whether the uniform contract
terms are ambiguous. Univ. Fed. Credit Union v. Grayson, 878 So. 2d 280. A finding of
ambiguity in the contract language will defeat predominance if the ambiguity necessitates
individual inquiry into how class members interpreted or understood the ambiguous terms or
otherwise requires consideration of extrinsic evidence unique to individual transactions. Avis
Rent A Car Sys., Inc. v. Heilman, 876 So. 2d 111; Reynolds Metals Co. v. Hill, 825 So. 2d 100
(Ala. 2002); Compass Bank v. Snow, 823 So. 2d 667; Mann v. GTE Mobilnet of Birmingham,
Inc., 730 So. 2d 150 (Ala. 1999); Lackey v. Central Bank of the South, 710 So. 2d 419 (Ala.
1998). Predominance may also be defeated if individual inquiry is required into the
circumstances surrounding creation of the contracts. Alfa Life Ins. Corp. v. Hughes, 861 So. 2d
1088 (Ala. 2003).
While not barring certification of fraud claims per se, the Supreme Court of Alabama has
noted that certification of such claims under Rule 23(b)(3) is difficult, given the necessity of
individualized evidence of representations made, reliance (or lack thereof), and facts giving rise
to a duty to disclose. Regions Bank v. Lee, 905 So. 2d 765; Univ. Fed. Credit Union v. Grayson,
878 So. 2d 280; Alfa Life Ins. Corp. v. Hughes, 861 So. 2d 1088; Voyager Ins. Companies v.
Whitson, 867 So. 2d 1065; Reynolds Metal Co. v. Hill, 825 So. 2d 100; Ex parte Household
Retail Services, Inc., 744 So. 2d. 871 (Ala. 1999); Ex parte Gov't Employees Ins. Co., 729 So. 2d
299 (Ala. 1999); Ex parte Exxon Corp., 725 So. 2d 930, 933, n.3 (Ala. 1998); Ex parte AmSouth
Bancorporation, 717 So. 2d 357 (Ala. 1998).
The Supreme Court of Alabama has also held that the predominance of individual issues
precludes certification on claims of negligent or wanton supervision and training. Univ. Fed.
Credit Union v. Grayson, 878 So. 2d 280; Voyager Ins. Companies v. Whitson, 867 So. 2d 1065;
Alfa Life Ins. Corp. v. Hughes, 861 So. 2d 1088. Similarly, absent evidence that would support a
finding of a class-wide fiduciary duty, claims for breach of such a duty are not susceptible to
class treatment because of the necessity of making individual inquiries in order to determine the
existence of a fiduciary relationship. Univ. Fed. Credit Union v. Grayson, 878 So. 2d 280.
In undertaking an analysis under Rule 23(b)(3), a trial court may not consider the merits
of plaintiff's claims because class certification is a procedural issue distinct from the merits.
Mitchell v. H & R Block, Inc., 783 So. 2d 812. The court should, however, analyze the elements
of the causes of actions and defenses asserted in order to determine whether the requirements of
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Rule 23 can be met. Univ. Fed. Credit Union v. Grayson, 878 So. 2d 280; Smart Prof'l
Photocopy Corp. v. Childers-Sims, 850 So. 2d 1245.
6.

Miscellaneous comments.

a.
Arbitration and Class Actions. In 2002, the Supreme Court of Alabama
reversed an order compelling arbitration of a consumer claim on the ground that a provision of
the arbitration agreement that purported to bar the consumer from bringing claims on behalf of a
class of customers was unconscionable. Leonard v. Terminix Int'l Co., L.P., 854 So. 2d 529
(Ala. 2002), rehearing denied, 854 So. 2d 529 (Ala. 2003). The court concluded that, because
the cost of bringing an individual claim exceeded the potential recovery, the prohibition on a
class action deprived the plaintiffs of a meaningful remedy. Id.
b.
Competing Class Actions. When competing class action complaints are filed in
different courts, asserting essentially identical claims against a common defendant, the first case
to be filed with class action allegations takes precedence and (at least as to competing actions
pending in Alabama state courts) will preclude certification of similar or overlapping classes in
other cases. Ex parte The BOC Group, Inc., 823 So. 2d 1270 (Ala. 2001); Grimes v. Liberty
Nat'l Life Ins. Co., 726 So. 2d 615 (Ala. 1998); Ex parte Harris, 711 So.2d 467 (Ala. 1998); Ex
parte First Nat'l Bank of Jasper, 717 So. 2d 342 (Ala. 1997). Whether later-filed individual
actions are to be abated depends on "a reasoned balance of the equities in each particular case."
Ex parte State Nut. Ins. Co., 715 So. 2d 207, 219 (Ala. 1997). In Ex parte Speedee Cash of Ala.,
Inc., 806 So 2d 389 (Ala. 2001), the court found that when two potential class actions involved at
least one identical issue of substantive law and had a common defendant, a stay of the second
filed suit was needed to prevent the risk of inconsistent adjudication on the common issue. In Ex
parte AmSouth Bank, 735 So. 2d 1151 (Ala. 1999), the court extended this rule to situations in
which the first-filed case was pending in federal court.
c.
Class Actions and Individual Claims. A class action settlement, whether in
state or federal court, can serve as a prior judgment on the merits for purpose of res judicata.
Ala. Dept. of Transp. v. Price, 854 So. 2d 59 (Ala. 2003); Providian Nati'l Bank v. Pritchett, 846
So. 2d 1072 (Ala. 2002). The court will, however, look at the terms of the class notice and
release language in determining whether specific claims are barred or released by the settlement.
Id. In AmerUs Life Ins. Co v. Smith, 2006 Ala. LEXIS 40 (Ala. February 24, 2006), the supreme
court held that although plaintiffs had not opted out of the class settlement and were bound to the
terms of the release, they were not precluded from asserting claims that did not fall within the
description of those claims barred by the release. Id. at 53-54.
In Ex parte Green Tree Acceptance, Inc., 767 So. 2d 1097 (Ala. 2000), the Supreme
Court of Alabama held that a defendant seeking to abate a later filed individual action must seek
relief from the court having jurisdiction over the earlier filed class action rather than the court in
which the individual action was pending, especially given the failure to plead a defense based on
abatement. In N.Y. Life Ins. Co. v. Griffin, 794 So. 2d 1072 (Ala. 2001), the supreme court held
that because plaintiff had been a member of a settlement class and had not opted out, he was
precluded from subsequently asserting similar claims in an individual action.
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d.
Certification of Multi-State Classes. Although multi-state classes are not
prohibited in Alabama courts, the trial court must conduct a rigorous analysis of the choice-oflaw issues raised by a motion to certify a multi-state class. Ex parte Exxon Corp., 725 So. 2d
930 (Ala. 1998). If adjudication of class members' claims in a Rule 23(b)(3) case would require
application of the laws of multiple states, then the court must further determine whether such
application would defeat predominance, superiority, and manageability. Id., Ex parte Green
Tree Fin. Corp., 723 So. 2d 6; Mut. Sav. Life Ins. Co. v. James River Corp. of Va., 716 So. 2d
1172 (Ala. 1998).
e.
Pre-Certification Discovery. Section 6-5-641(c) provides for a stay of all
discovery related solely to the merits of the claims or defenses, upon motion of any party, until
after the court makes a decision as to class certification. Ala. Code § 6-5-641(c). The effect of
this provision is to shift the burden from the responding party to the requesting party who, in
opposing the motion to stay, must "show at least one way that the requested discovery is directed
to the issues of class certification." Ex parte CIT Communication Finance Corporation, 897 So.
2d 296, 301 (Ala. 2004).
f.
Attorney's Fees. Alabama courts may apply either the common fund or common
benefit theory to award attorney's fees in class actions. Ala. Alcoholic Beverage Control Bd. v.
City of Pelham, 855 So. 2d 1070 (Ala. 2003); City of Birmingham v. Horn, 810 So. 2d 667 (Ala.
2001).
In Union fid. Life Ins. Co. v. McCurdy, 781 So. 2d 186 (Ala. 2001), the Supreme Court
held that the trial court committed an abuse of discretion in using a common-fund theory to
award class counsel $915,000 as part of a class settlement. While the potential class recovery
was $4.5 million, the court received only 113 claims, resulting in disbursements of
approximately $4,500. Id. In light of such low class member participation, the common fund
theory was deemed inappropriate and an alternative lodestar method should have been employed.
Id. Further, the lack of class member participation must be given great weight in any lodestar
calculation and warrants against a significant multiplier. Id.
g.
Ex parte Certifications. In the 1990s, some Alabama trial courts made a practice
of issuing ex parte or "conditional" certifications, entered at the outset of a case and often
without notice to the defendant, as a means of dealing with competing class actions. Ex parte
Voyager Guar. Ins. Co., 669 So. 2d 198, 200 (Ala. Civ. App. 1995). Such certifications are no
longer available in trial courts as a means of avoiding the rigorous analysis requirement of Gen.
Tel. Co. of the Southwest v. Falcon, 457 U.S. 147. Ex parte Frontier Corp., 709 So. 2d 1197
(Ala. 1998); Ex parte Citicorp Acceptance Co., Inc., 715 So. 2d 199 (Ala. 1997). Classes may
be certified only upon a determination by the trial court, after a full evidentiary demonstration
and legal analysis, that all of the requirements of Rule 23 have been met. Ex parte Mercury
Finance Corp. of Ala., 715 So. 2d 196, 198 (Ala. 1997). See also Ex parte Fed. Exp. Corp., 718
So. 2d 13 (Ala. 1998); Ex parte Prudential Ins. Co. of Am., 721 So. 2d 1135 (Ala. 1998); Ex
parte First Nat'l Bank of Jasper, 717 So. 2d 342.
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RULE 23 OF THE ALABAMA RULES OF CIVIL PROCEDURE
Rule 23. Class Actions.
(a) Prerequisites to a class action. One or more members of a class may sue or be sued
as representative parties on behalf of all only if (1) the class is so numerous that joinder of all
members is impracticable, (2) there are questions of law or fact common to the class, (3) the
claims or defenses of the representative parties are typical of the claims or defenses of the class,
and (4) the representative parties will fairly and adequately protect the interests of the class.
(b) Class actions maintainable. An action may be maintained as a class action if the
prerequisites of subdivision (a) are satisfied, and in addition:
(1) the prosecution of separate actions by or against individual members of the class
would create a risk of
(A) inconsistent or varying adjudications with respect to individual members of the class
which would establish incompatible standards of conduct for the party opposing the class, or
(B) adjudications with respect to individual members of the class which would as a
practical matter be dispositive of the interests of the other members not parties to the
adjudications or substantially impair or impede their ability to protect their interests; or
(2) the party opposing the class has acted or refused to act on grounds generally
applicable to the class, thereby making appropriate final injunctive relief or corresponding
declaratory relief with respect to the class as a whole; or
(3) the court finds that the questions of law or fact common to the members of the class
predominate over any questions affecting only individual members, and that a class action is
superior to other available methods for the fair and efficient adjudication of the controversy. The
matters pertinent to the findings include: (A) the interest of members of the class in individually
controlling the prosecution or defense of separate actions; (B) the extent and nature of any
litigation concerning the controversy already commenced by or against members of the class; (C)
the desirability or undesirability of concentrating the litigation of the claims in the particular
forum; (D) the difficulties likely to be encountered in the management of a class action.
(c) Determination by order whether class action to be maintained; notice; judgment;
actions conducted partially as class actions.
(1) As soon as practicable after the commencement of an action brought as a class
action, the court shall determine by order whether it is to be so maintained. An order under this
subdivision may be conditional, and may be altered or amended before the decision on the
merits.
(2) In any class action maintained under subdivision (b)(3), the court shall direct to the
members of the class the best notice practicable under the circumstances, including individual
notice to all members who can be identified through reasonable effort. The notice shall advise
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each member that (A) the court will exclude the member from the class if the member so
requests by a specified date; (B) the judgment, whether favorable or not, will include all
members who do not request exclusion; and (C) any member who does not request exclusion
may, if the member desires, enter an appearance through counsel.
(3) The judgment in an action maintained as a class action under subdivision (b)(1) or
(b)(2), whether or not favorable to the class, shall include and describe those whom the court
finds to be members of the class. The judgment in an action maintained as a class action under
subdivision (b)(3), whether or not favorable to the class, shall include and specify or describe
those to whom the notice provided in subdivision (c)(2) was directed, and who have not
requested exclusion, and whom the court finds to be members of the class.
(4) When appropriate (A) an action may be brought or maintained as a class action with
respect to particular issues, or (B) a class may be divided into subclasses and each subclass
treated as a class, and the provisions of this rule shall then be construed and applied accordingly.
(d) Orders in conduct of actions. In the conduct of actions to which this rule applies, the
court may make appropriate orders: (1) determining the course of proceedings or prescribing
measures to prevent undue repetition or complication in the presentation of evidence or
argument; (2) requiring, for the protection of the members of the class or otherwise for the fair
conduct of the action, that notice be given in such manner as the court may direct to some or all
of the members of any step in the action, or of the proposed extent of the judgment, or of the
opportunity of members to signify whether they consider the representation fair and adequate, to
intervene and present claims or defenses, or otherwise to come into the action; (3) imposing
conditions on the representative parties or on the intervenors; (4) requiring that the pleadings be
amended to eliminate therefrom allegations as to representation of absent persons, and that the
action proceed accordingly; (5) dealing with similar procedural matters. The order may be
combined with an order under Rule 16, and may be altered or amended as may be desirable from
time to time.
(e) Dismissal or compromise. A class action shall not be dismissed or compromised
without the approval of the court, and notice of the proposed dismissal or compromise shall be
given to all members of the class in such manner as the court directs.
(dc) District court rule. Rule 23 does not apply in the district courts.
(Amended eff. 10-1-95.)
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ALASKA
1.

Text of Alaska Rule of Civil Procedure 23.
[See attached.]

2.

Comparison with Federal Rule of Civil Procedure 23.

The provisions of Alaska Rule of Civil Procedure 23(a)-(e) are identical to those of
Federal Rule of Civil Procedure 23(a)-(e). Alaska has not adopted a version of Fed.R.Civ.P.
23(f) allowing a discretionary appeal of a class action ruling.
3.

Case Law Interpreting Rule 23.
a.

Rule 23(a)

Numerosity: In State, Dept. of Revenue v. Andrade, 23 P.3d 58, 67 (Alaska 2001), the
Alaska Supreme Court affirmed the trial court’s holding that the numerosity requirement was
met in a class action with at least twenty named plaintiffs who asserted that there were
potentially hundreds of other similarly situated individuals affected by the challenged agency
action.
Commonality: The commonality requirement is not fulfilled unless the questions which
may be jointly tried are “sufficiently numerous and substantial to make the class action
advantageous to the judicial process as well as to the litigants.” Alsop v. State, 586 P.2d 1236,
1241 (Alaska 1978). In Alsop, the Alaska Supreme Court held a class action to be inappropriate
on commonality grounds where property owners sought a declaratory judgment that they were
owed reimbursement by the state for decreased access to their property caused by proposed
highway construction, because each plaintiff had to individually prove his own detriment and
damages. Id. at 1241.
In a class action for declaratory and injunctive relief seeking to declare unconstitutional
systematic discrimination against certain categories of legal aliens in the eligibility statute for the
Alaska Permanent Fund Dividend, the Alaska Supreme Court found the constitutional questions
to predominate over the individual claims of class members, therefore satisfying the
commonality requirement for maintaining a class action. Andrade, 23 P.2d at 68.
Typicality: The claims of the class representative and the other class members must be
based on the same legal or factual theory to satisfy the typicality requirement. Adams v. Pipeline
Union 798, 699 P.2d 343, 348 (Alaska 1985).
Adequacy: The determination of adequacy of representation under Civil Rule 23(a)(4) is
a question of fact which will not be reversed unless clearly erroneous. State v. Alex, 646 P.2d
203, 214 (Alaska 1982). Inadequacy of representation requires that an existing party show
“collusion, adversity of interest, possible nonfeasance, or incompetence.” Hertz v. Cleary, 835
This chapter was prepared by Jeff Feldman of the firm of Feldman Orlansky & Sanders in Anchorage, Alaska.
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P.2d 438, 442 (Alaska 1992) (citing State v. Weidner, 684 P.2d 103, 113 (Alaska 1984)); see also
Adams v. Pipeline Union, 699 P.2d at 348 n.7. The interests of the named class representatives
will not be found to be antagonistic to the interests of the other members of the class unless the
antagonism involves the subject matter of the lawsuit. State v. Alex, 646 P.2d at 214. The Alaska
Supreme Court has also noted that in a suit to strike down a statute as unconstitutional, the
requirement of adequate representation “loses vitality” because the finding of unconstitutionality
will affect everyone. Id. In Andrade, 23 P.3d at 68, the Alaska Supreme Court clarified its
holding in State v. Alex, stating: “But Alex did not hold that the concern for adequate
representation disappears when the class action challenges the constitutionality of a statute. It
merely accorded less weight to that factor in these circumstances.”
In Hertz v. Cleary, 835 P.2d 438, 443 n.3 (Alaska 1992), the Alaska Supreme Court
observed that a pro se litigant may not represent a class. The Court reaffirmed this rule in
Hallam v. Holland America Line, Inc., 27 P.3d 751, 754 (Alaska 2001). In a later suit brought
by the same pro se plaintiff, Hallam v. Alaska Travel Adventures, 2004 WL 1535161 (Alaska
2004), the Supreme Court rejected the plaintiff’s claim that the trial court should have
conditionally certified the class pending his retention of counsel; while the trial court may
consider a request for conditional certification under those circumstances, it is not required to do
so “when there is no evidence that an attorney is willing or available to represent the class.”
Finally, in another suit brought by the same pro se plaintiff, Hallam v. Alaska Airlines,
Inc., 91 P.3d 279, 287-88 (Alaska 2004), in which he was denied the right to assert consumer
fraud and antitrust claims against an airline on behalf of a class, the Court did note that a named
plaintiff is generally allowed to proceed with his claims on an individual basis even if class
certification is denied. The class claims at issue in Hallam, however, were not maintainable even
on an individual basis because of preemption by the federal Airline Deregulation Act.
b.

Rule 23 (b)

Rule 23(b)(1): In State v. Alex, 646 P.2d 203, 213 n. 10 (Alaska 1982), a class action
brought by commercial fishermen to challenge the constitutionality of a state assessment on
salmon sales, the Alaska Supreme Court apparently disapproved the trial court’s reliance on Rule
23(b)(3), holding that “this type of suit fits within Rule 23(b)(2), and possibly also within Rule
23(b)(1).”
Rule 23(b)(2): In State, Dept. of Revenue v. Andrade, 23 P.3d 58, 68 (Alaska 2001), the
Alaska Supreme Court held that class certification was appropriate under Civil Rule 23(b)(2)
where a class of illegal aliens sought declaratory and injunctive relief in a suit challenging the
constitutionality of the eligibility requirements for dividends from the Alaska Permanent Fund.
In State v. Alex, 646 P.2d 203, 213 n. 10 (Alaska 1982), a class action brought by commercial
fishermen to challenge the constitutionality of a state assessment on salmon sales, the Alaska
Supreme Court held that “this type of suit fits within Rule 23(b)(2), and possibly also within
Rule 23(b)(1).”
Rule 23(b)(3): In Bartek v. State, Dept. of Natural Resources, Div. of Forestry, 31 P.3d
100, 104 (Alaska 2001), the Alaska Supreme Court noted the trial court’s use of Rule 23(b)(3) to
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certify a class of property owners suing the State for damage from a wildfire but remanded the
case for reconsideration of whether the requirements of Rule 23 had been met.
c.

Other Cases of Interest.

Exhaustion of Administrative Remedies: In State, Dept. of Revenue v. Andrade, 23
P.2d 58, 66-67 (Alaska 2001), the Alaska Supreme Court upheld the superior court’s dismissal of
an exhaustion of administrative remedies defense. Andrade involved claims by legal aliens who
were denied Permanent Fund Dividends by the Alaska Department of Revenue. Among the
class plaintiffs, only the Andrade family had pursued an administrative appeal to the Alaska
Department of Revenue. On appeal to the superior court, the State argued that the claims of all
class plaintiffs except the Andrades should be dismissed for failure to exhaust administrative
remedies. The Alaska Supreme Court held that the exhaustion requirement was excused for
other class plaintiffs because in the Andrades’ case the Department of Revenue refused to decide
their constitutional challenges. The pursuit of administrative relief was therefore futile. “Where
a claim calls upon the superior court to review only the validity of a statute, exhaustion of
administrative remedies is not required.” Id. at 67 (citation and informal quotes omitted).
Tolling of Statute of Limitations: In Nolan v. Sea Airmotive, Inc., 627 P.2d 1035,
1039-46 (Alaska 1981), the Alaska Supreme Court held that the filing of a class action complaint
tolled the statute of limitations for all putative members of a class, notwithstanding a statutory
provision requiring that plaintiffs in Wage and Hour Act cases be specifically named in order to
toll the statute. In Fred Meyer of Alaska, Inc. v. Adams, 963 P.2d 1025, 1028-30 (Alaska 1998),
the Alaska Supreme Court held that the statute of limitations on wage claims remained tolled by
the filing of a class action complaint even though class certification was initially denied.
In Fred Meyer of Alaska, Inc. v. Bailey, 100 P.3d 881, 885-86 (Alaska 2004), the Alaska
Supreme Court held that the statute of limitations on an employee’s Wage and Hour Act claim
continued to be equitably tolled even after he had opted out of a class action, because he had
been threatened with retaliation if he remained in the class. The Court held that the equitable
tolling ended when the threat was lifted.
Timing of Class Certification: In two 1982 cases, the Alaska Supreme Court held that a
decision on the merits may be made before class certification. In Gold Bondholders Protective
Council v. Atchison, Topeka and Santa Fe Ry. Co., 649 P.2d 947 (Alaska 1982), the Alaska
Supreme Court held that the trial court had the discretion to rule upon a motion to dismiss prior
to ruling on class certification. The Alaska Supreme Court also held in State v. Alex, 646 P.2d at
213-14, that by initiating summary judgment proceedings while their motion for certification was
pending, the plaintiffs waived any right to have their class certified before a determination on the
merits; thus, the trial court did not err in ruling on the summary judgment motion while the class
certification was pending.
Review of Class Certification: In State, Dept. of Revenue v. Andrade, 23 P.2d 58, 65
(Alaska 2001), the Alaska Supreme Court held that it will review the decision to grant or deny
class certification under the abuse of discretion standard. The abuse of discretion standard also
applies to review of a decision on a motion to amend class certification or to redefine the class
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(Hanson v. Kake Tribal Corp., 939 P.2d 1320, 1330 (Alaska 1997)) and in reviewing approval of
a class action settlement (Weiss v. State, 939 P.2d 380, 386 (Alaska 1997)).
In Shook v. Alyeska Pipeline Service Co., 51 P.3d 935, 937-38 (Alaska 2002), the Alaska
Supreme Court reversed the trial court’s decertification of a class in a wage and hour case. The
Supreme Court held that it would be an abuse of discretion to reach the merits of the case in
deciding to decertify a class.
In Bartek v. State, Dept. of Natural Resources, Div. of Forestry, 31 P.2d 100, 103 (Alaska
2001), the Alaska Supreme Court held that it was within the discretion of the superior court to
decide whether to hold an evidentiary hearing or permit discovery before granting class
certification.
The Alaska Supreme Court upheld a denial of a motion to expand a class. In Hanson v.
Kake Tribal Organization, 939 P.2d 1320 (Alaska 1997), after plaintiffs were granted partial
summary judgment and shortly before trial, they moved to expand their class. The trial judge
said he would grant the motion to expand the class on condition that the partial summary
judgment order was withdrawn. The plaintiffs declined and appealed. The Alaska Supreme
Court upheld the trial judge’s decision to deny the motion to expand and the condition of
withdrawal of summary judgment because expanding the class would have broadened the scope
of the lawsuit.
Opt-outs: In Commissioner, Alaska Dept. of Health & Social Services v. Anthony, 709
P.2d 491, 492 (Alaska 1985), the Alaska Supreme Court held that when prisoners had tardily, but
without objection, exercised their right to opt out of a class-action suit and later brought their
own individual suits over prison conditions, the State could not raise the tardiness of their classaction opt-outs as a defense to the individual suits.
Settlement: In Hertz v. Cleary, 835 P.2d 438 (Alaska 1992), the Alaska Supreme Court
held that a class member’s motion to intervene and challenge provisions of a settlement was
untimely when the motion to intervene was made after settlement discussions were substantially
completed.
In Weiss v. State, 939 P.2d 380 (Alaska 1997), cert. denied, 118 S. Ct. 366 (1997), the
Alaska Supreme Court affirmed the trial court’s use of the federal seven-factor framework
adopted by Class Plaintiffs v. City of Seattle, 955 F.2d 1268, 1291 (9th Cir. 1992), for
determining whether a settlement was fair, adequate, and reasonable. Id. at 386-87. In response
to allegations of settlement collusion, the Weiss court held that in absence of evidence to the
contrary, a presumption of correctness and arms-length negotiations applies to the review of
settlement negotiations. Id. at 399, citing Herbert B. Newberg & Alba Conte, 2 Newberg on
Class Actions, 11.28 at 11-59 (1992). With respect to a Rule 23(e) notice of proposed
settlement, the Weiss court held that the notice should be “brief and reasonably clear to the
minimally sophisticated layperson,” and where multiple parties oppose the settlement, the court
may insist that the notice be neutral in tone. Id. at 400-01.
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In Riley v. Simon, 790 P.2d 1339, 1342 (Alaska 1990), the Alaska Supreme Court held
that due process claims for failure to notify potential class members of a proposed settlement
pursuant to Rule 23(e) are reviewed under a harmless error standard where independent grounds
for exclusion exist.
In Smith v. Cleary, 24 P.2d 1245, 1249 (Alaska 2001), the Alaska Supreme Court held
that consent decrees in class actions are to be construed by the normal principles that apply to
contract interpretation.
Attorney’s Fees:
In a published memorandum opinion, Turner v. Alaska
Communications Systems Long Distance, Inc., 70 P.3d 1096 (Alaska 2003), the Alaska Supreme
Court disapproved language in a proposed class notice that would have advised absent class
members that they could be held liable for a portion of the defendants’ attorneys’ fees if the class
did not prevail. The Supreme Court held that absent class members who stood to gain only small
monetary compensation and who remained passive throughout the litigation could not be held
liable for a successful defendant’s attorney’s fees. A subsequent opinion explained the Court’s
rationale more fully. See Turner v. Alaska Communications Systems Long Distance, Inc., 78
P.3d 264 (Alaska 2003). However, in Catalina Yachts v. Pierce, 105 P.3d 125, 131 (Alaska
2005), the Supreme Court emphasized, in dicta, that Turner was not intended to relieve named
class members from liability for attorney’s fees.
In Monzingo v. Alaska Air Group, Inc., 112 P.3d 655, 664-68 (Alaska 2005), a case
decided against the plaintiff on summary judgment before it could be certified as a class action,
the Alaska Supreme Court held that the trial court had abused its discretion in awarding the
prevailing defendant a portion of the attorney’s fees it had incurred in litigating class certification
issues. The Supreme Court pointed out that a named plaintiff in a class action case that seeks a
small amount of individual relief could be deterred from pursuing relief on a class-wide basis if,
by so doing, he was exposed to “high attorney’s fees for litigation that goes beyond that required
to adjudicate the merits of his own case.” The Court held, therefore, that fee awards against
named plaintiffs in class action cases warranted “greater scrutiny and a delicate balancing of the
relevant equitable factors articulated in” Alaska Civil Rule 82. The Court concluded that named
plaintiffs should not “ordinarily” be held liable for attorney’s fees that fall beyond those
necessary to litigate the merits of their own individual claims, although it placed the burden on
the named plaintiff, as the non-prevailing party, to demonstrate that a “downward variance” from
the presumptive amounts required under Rule 82 was justified under “case-specific
circumstances.”
In Anchorage Police & Fire Retirement System v. Gallion, 65 P.3d 876, 880-84 (Alaska
2003), the Alaska Supreme Court affirmed the trial court’s finding that the defendant had
committed indirect criminal contempt by violating that part of an order approving a class action
settlement that required the defendant to distribute to all class members the trial court’s
explanation of its award of attorney’s fees to class counsel.
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Alaska Rules of Civil Procedure, Rule 23
(a)
Prerequisites to a Class Action. One or more members of a class may sue or be
sued as representative parties on behalf of all only if (1) the class is so numerous that joinder of
all members is impracticable, (2) there are questions of law or fact common to the class, (3) the
claims or defenses of the representative parties are typical of the claims or defenses of the class,
and (4) the representative parties will fairly and adequately protect the interests of the class.
(b)
Class Actions Maintainable. An action may be maintained as a class action if
the prerequisites of subdivision (a) are satisfied, and in addition:
(1)
The prosecution of separate actions by or against individual members of
the class would create a risk of
(A)
Inconsistent or varying adjudications with respect to individual
members of the class which would establish incompatible standards of conduct for the party
opposing the class, or
(B)
Adjudications with respect to individual members of the class
which would as a practical matter be dispositive of the interests of the other members not parties
to the adjudications or substantially impair or impede their ability to protect their interests; or
(2)
The party opposing the class has acted or refused to act on grounds
generally applicable to the class, thereby making appropriate final injunctive relief or
corresponding declaratory relief with respect to the class as a whole; or
(3)
The court finds that the questions of law or fact common to the members
of the class predominate over any questions affecting only individual members, and that a class
action is superior to other available methods for the fair and efficient adjudication of the
controversy. The matters pertinent to the finding include: (A) the interest of members of the
class in individually controlling the prosecution or defense of separate actions; (B) the extent
and nature of any litigation concerning the controversy already commenced by or against
members of the class; (C) the desirability or undesirability of concentrating the litigation of the
claims in the particular forum; (D) the difficulties likely to be encountered in the management of
a class action.
(c)
Determination by Order Whether Class Action to Be Maintained--Notice-Judgment--Actions Conducted Partially as Class Actions.
(1)
As soon as practicable after the commencement of an action brought as a
class action, the court shall determine by order whether it is to be so maintained. An order under
this subdivision may be conditional, and may be altered or amended before the decision on the
merits.
(2)
In any class action maintained under subdivision (b)(3), the court shall
direct to the members of the class the best notice practicable under the circumstances, including
ALASKA
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individual notice to all members who can be identified through reasonable effort. The notice
shall advise each member that (A) the court will exclude the member from the class if the
member so requests by a specified date; (B) the judgment, whether favorable or not, will include
all members who do not request exclusion; and (C) any member who does not request exclusion
may, if the member desires, enter an appearance through counsel.
(3)
The judgment in an action maintained as a class action under subdivision
(b)(1) or (b)(2), whether or not favorable to the class, shall include and describe those whom the
court finds to be members of the class. The judgment in an action maintained as a class action
under subdivision (b)(3), whether or not favorable to the class, shall include and specify or
describe those to whom the notice provided in subdivision (c)(2) was directed, and who have not
requested exclusion, and whom the court finds to be members of the class.
(4)
When appropriate (A) an action may be brought or maintained as a class
action with respect to particular issues, or (B) a class may be divided into subclasses and each
subclass treated as a class, and the provisions of this rule shall then be construed and applied
accordingly.
(d)
Orders in Conduct of Actions. In the conduct of actions to which this rule
applies, the court may make appropriate orders: (1) determining the course of proceedings or
prescribing measures to prevent undue repetition or complication in the presentation of evidence
or argument; (2) requiring, for the protection of the members of the class or otherwise for the
fair conduct of the action, that notice be given in such manner as the court may direct to some or
all of the members of any step in the action, or of the proposed extent of the judgment, or of the
opportunity of members to signify whether they consider the representation fair and adequate, to
intervene and present claims or defenses, or otherwise to come into the action; (3) imposing
conditions on the representative parties or on intervenors; (4) requiring that the pleadings be
amended to eliminate therefrom allegations as to representation of absent persons, and that the
action proceed accordingly; (5) dealing with similar procedural matters. The orders may be
combined with an order under Rule 16, and may be altered or amended as may be desirable from
time to time.
(e)
Dismissal or Compromise.
A class action shall not be dismissed or
compromised without the approval of the court, and notice of the proposed dismissal or
compromise shall be given to all members of the class in such manner as the court directs.
[Amended effective October 15, 1999.]
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ARIZONA
DECISIONS INTERPRETING RULE 23 OF THE ARIZONA
RULES OF CIVIL PROCEDURE
1.

Comparison with FED.R.CIV.P. 23.

Rule 23 of the Arizona Rules of Civil Procedure is identical to the text of the
corresponding federal rule, except that Arizona has no provision analogous to Fed. R. Civ. P.
23(f) (pertaining to appeals). As with all Arizona Rules of Civil Procedure, because the Arizona
Rules were patterned after the Federal Rules, federal decisions are “authoritative,” though not
“binding” authority. See, e.g., Lennon v. First Nat’l Bank, 518 P.2d 1230, 1232 n.3 (Ariz. Ct.
App. 1974) (“A.R.C.P. 23, governing class actions, is identical to Rule 23 of the Federal Rules of
Civil Procedure. Therefore, federal cases construing F. R. Civ. P. Rule 23, while not controlling,
are authoritative”); see also Johnson v. Svidergol, 757 P.2d 609, 611 (Ariz. Ct. App. 1988)
(“Although federal decisions interpreting federal rules of civil procedure, which are identical to
our state rules, are not controlling, they are persuasive.”). As a result, counsel should review
federal cases for authority on issues that have not been directly addressed by the state courts. As
a matter of practice, Ninth Circuit cases generally carry the greatest weight in the Arizona state
courts.
2.

Case law interpreting Rule 23.

All of the requirements of Rule 23(a) and the requirements of at least one section of Rule
23(b) must be met in order for a class to be certified. London v. Green Acres Trust, 765 P.2d
538, 541 (Ariz. Ct. App. 1988); Lennon, 518 P.2d at 1234. Rule 23(a) also requires that the
plaintiff be a member of the proposed class, and that a definable class exist. Lennon, 518 P.2d at
1232. The burden is on the plaintiff to demonstrate compliance with all of the requirements of
Rule 23. Id. The plaintiff must also have a personal stake, and therefore standing, at the time
that the action is brought. Id. at 1232-33. The trial court is granted discretion in determining
whether a class should be certified, and an order granting or denying certification is reversible
only for an abuse of that discretion. Godbey v. Roosevelt Sch. Dist. No. 66, 638 P.2d 235, 238
(Ariz. Ct. App. 1981). Orders denying class certification may be appealable under the “death
knell doctrine.” See Reader v. Magma-Superior Copper Co., 494 P.2d 708, 709-10 (Ariz. 1972)
(“Reader I”). If the “death knell” doctrine is not satisfied, the grant or denial of certification is a
non-appealable interlocutory order. Markiewicz v. Salt River Valley Water Users’ Ass’n, 576
P.2d 517, 529 (Ariz. Ct. App. 1978) (holding doctrine not satisfied where plaintiffs proceeded in
their individual capacities to a resolution of the action). There is no requirement in Arizona that
a court hold an evidentiary hearing or that it make specific findings of fact and conclusions of
law in determining whether to certify a class; reliance on pleadings and other pretrial materials is
sufficient. London v. Green Acres Trust, 765 P.2d at 542. The mere fact that an action has been
certified as a class action does not render other rules of civil procedure inapplicable, nor does it
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divest the parties of other procedural or constitutional protections or rights. ChartOne, Inc. v.
Bernini, 83 P.3d 1103, 1110 (Ariz. Ct. App. 2004).
a.

Rule 23(a).

i.
Rule 23(a)(1) -- Numerosity. There has been no definitive test
established in Arizona to determine when the numerosity requirement has been met. London v.
Green Acres Trust, 765 P.2d at 542 (“There is no bright line rule regarding the number of class
members that will satisfy the numerosity prerequisite of rule 23”). The courts generally simply
follow the language of Rule 23(a)(1) and determine whether the members of the class are so
numerous that joinder would be impracticable. Lennon, 518 P.2d at 1233. The class cannot,
however, be so numerous as to be undefinable. Indeed, the Arizona Supreme Court rejected the
certification of a plaintiff class consisting of all persons who breathed polluted air because, inter
alia, the class was so large and undefinable that the court found that a class could not be defined,
or even managed, without the predominance of individual issues and a resort to “fluid recovery”
damages, both of which were concepts rejected by the court. Reader v. Magma-Superior Copper
Co., 515 P.2d 860, 861-62 (Ariz. 1973) (“Reader II”).
ii.
Rule 23(a)(2) -- Commonality. For purposes of subsection (a)(2),
commonality is met in any situation in which there are common questions of law and fact. The
claims of the class members need not be identical. Lennon, 518 P.2d at 1233. If the
requirements of Rule 23(a)(2) are not met, it logically follows that the requirements of
subsection (a)(3) and (a)(4) are not met. Reader II, 515 P.2d at 862.
iii.
Rule 23(a)(3) -- Typicality. As noted above, a class representative must
be a member of the class that he or she seeks to represent. Lennon, 518 P.2d at 1232. To be a
member of the class, the class representative must “have suffered or be threatened with the same
injury alleged on behalf of the class.” Id. (citation omitted). The Arizona Supreme Court has
held on at least one occasion that even if the claims of the purported class representative arise out
of the same conduct as the claims of absent class members, differences in the extent, type and
quantification of damages can make compliance with the typicality requirement of subsection
(a)(3) impossible. Reader II, 515 P.2d at 862. At the same time, however, the courts have held
that the fact that the class members may seek different amounts or types of damages does not
render the class representative’s claim “atypical.” See Godbey, 638 P.2d at 238. Cf. Lennon,
518 P.2d at 1232 (determining that plaintiff could not represent class of plaintiffs who “were
charged illegal fees” by bank, but could only represent those who were charged illegal fees based
upon the use of a specific bank product, because class members who did not complain based
upon use of specific product were not “similarly situated”). Of the various tests used by the
federal courts in determining “typicality,” the Arizona courts have yet to adopt a definitive test.
See Godbey, 638 P.2d at 239. The Lennon court summarized some tests used by the federal
courts, but did not adopt any one test. 518 P.2d at 1233 (“Some courts have held that the
typicality requirement is satisfied when common question of law or fact exist. . . . Others have
held a representative’s claim typical if the interests of the representative are not antagonistic to
those of absent class members. . . . Still others require the representative to demonstrate that
absent class members have suffered the same grievances of which he complains. Under each of
the above tests, we find Mrs. Lennon’s claim to be typical of the remainder of the asserted
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class.”) (citations omitted). Thus, counsel can adopt any of these tests in arguing or opposing
certification until the Arizona courts decide on which of the tests is appropriate under Arizona
law. In any event, at least one court has stated that the typicality requirement should be liberally
construed. Godbey, 638 P.2d at 240 (“[W]e believe the requirements of Rule 23(b)(3) (and Rule
23(a)(3), to the extent they overlap) should be liberally construed”).
iv.
Rule 23(a)(4) -- Adequacy. Adequacy is determined by reference to both
the adequacy of the named class plaintiff and the expertise of counsel in charge of the litigation.
The cases reveal that there is less specific focus on the named plaintiff, but a more careful
analysis of the qualifications of counsel and the absence of any antagonistic interests between the
members of the class and the named plaintiff. See Lennon, 518 P.2d at 1233-34.
b.

Rule 23(b).

i.
Subsections (b)(1)(A) and (b)(1)(B). There are no Arizona decisions that
analyze the requirements for certification under either of these subsections. In Godbey, the class
was initially brought and certified as a class action under Rule 23(b)(1) and (2), but as the court
noted, on appeal the parties merged the requirements of the subsections, and also briefed the
issues as if proceeding under Rule 23(b)(3). Therefore, the court reviewed the issues under Rule
23(b)(3). 638 P.2d at 239.
ii.
Subsection (b)(2). There is also little authority analyzing the specific
requirements of certification of classes under subsection (b)(2), although classes have been
certified under that subsection of the Rule. See, e.g., Arnold v. Ariz. Dep’t of Health Servs., 775
P.2d 521, 523 (Ariz. 1989) (special action suit brought to compel treatment for chronically
mentally ill under Arizona Constitution); see also State v. Boykin, 508 P.2d 1151, 1154 (Ariz.
1973) (“Boykin I”) (holding that class action challenging overtime practices of police department
was “properly a class action” without any discussion of which part of subsection (b) was relied
upon). In the majority of cases in which injunctive relief has been sought, however, damages are
also requested, and certification has been ordered or denied under the auspices of Rule 23(b)(3).
See, e.g., A.J. Bayless Mkts., Inc. v. Superior Court, 700 P.2d 1385 (Ariz. Ct. App. 1985)
(certification pursuant to subsection (b)(3) when plaintiffs sought both damages and injunctive
relief for gender discrimination in violation of federal and Arizona law).
iii.

Subsection (b)(3).

-- Predominance of common issues of law and fact. The Arizona
courts have determined that common issues of law and fact can “predominate” in a class action
even though the individual members of the class may be entitled to different amounts of
monetary relief. Godbey, 638 P.2d at 239. In addition, even if a defendant in a class action has
counterclaims against each of the members of the class, common issues will predominate so long
as the counterclaims are sufficiently common in nature and scope as to permit mass
determination of liability. Lennon, 518 P.2d at 1235. The case law suggests that the issue of
predominance is inextricably intertwined with the issue of manageability, and that the questions
should be addressed together. Id. For example, in Reader II, the court found that a class should
not be certified for all those who “had occasion to…breath and visualize air” polluted by the
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defendants both because the plaintiff could not show that common issues predominated over
individual issues that would arise (depending on the age, location, duration of exposure, etc. of
each individual plaintiff) and because administering such an undefined and massive class would
be “unmanageable.” 515 P.2d at 860-61. Class certification was denied in Osuna v. Wal-Mart
Stores, Inc., No. C20014319, 2004 WL 3255430, at *7 (Ariz. Sup. Ct. Dec. 23, 2004),3 where
individualized questions as to both liability and damages precluded a finding of predominance.
Plaintiff sought to bring unjust enrichment claims on behalf of a class of employees who had
allegedly worked “off the clock” without compensation. Id. The court found that because an
“individualized inquiry is necessary to examine the unique circumstances surrounding each
alleged occurrence of unjust enrichment” a class action was not a superior method of
adjudication. Id. The court also rejected plaintiff’s proposal that damages could be calculated in
the aggregate, finding that no “reasonable methodology” had been presented to the court to
render individual awards to class members. Id. at *8.
-- Interests of individual class members in controlling litigation and
desirability of concentrating litigation in one forum. These two factors under subsection
(b)(3) are generally considered together by the courts. The principal factor considered is the
relative size of the individual claims. If the claims of the individual members would be small so
that it would be unlikely that each member would bring his or her individual claim, the courts
have found that it is “desirable” that the litigation be focused in a single forum and that the class
action vehicle outweighs any interests that individual class members might have in controlling
litigation. See Godbey, 638 P.2d at 240; Lennon, 518 P.2d at 1234 n.4.
-- Manageability. Again, the focus of the Arizona courts on the
manageability of a class action under subsection (b)(3) is generally inextricably intertwined with
the issues of commonality, typicality, and predominance. Reader II, 515 P.2d at 861-62;
Lennon, 518 P.2d at 1234-35. An action is generally found to be manageable so long as the
claims of the named plaintiff are “typical” of the class, and the individual issues, potential
counterclaims and other factors do not render the administration of the action unwieldy such that
the action would degenerate into individual trials on individual claims and/or counterclaims.
Lennon, 518 P.2d at 1235; Godbey, 638 P.2d at 240. The appellate courts have generally upheld
the “manageability” determinations of trial courts in certifying class actions, although the courts
may find such a determination an abuse of discretion if the size of the class, the nature of the
claims, and determination of damages would be so focused on individual issues that the
administration of the case as a class action would be virtually impossible. Reader II, 515 P.2d at
861-62.
-- Other litigation concerning the controversy. In analyzing this factor,
Arizona courts determine “whether there is so much pre-existing litigation that a class action
would be unproductive.” ESI Ergonomics Solutions, LLC v. United Artists Theatre Circuit, Inc.,
50 P.3d 844, 848 (Ariz. Ct. App. 2002) (citation omitted). The absence of individual lawsuits
weighs generally in favor finding superiority of class adjudication. Id. The lack of other suits
may indicate that people are unaware that they have a claim; a class action educates individuals
3

Caution should be exercised in citing Osuna in light of the prohibition on citing memorandum decisions as
precedent in Arizona state courts. A.R.C.P. 28(c). See also Walden Books Co. v. Ariz. Dep’t of Rev., 12 P.3d 809,
814 (Ariz. Ct. App. 2000).
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about their rights and protects those rights. Id. The lack of other suits also is consistent with
situations where a claim is not economically feasible, such as where the potential recovery is so
small that the costs of litigating would exceed the benefit even if the claim is victorious. Id. The
lack of other suits also weighs in favor of another factor in the superiority analysis – the interest
of class members in controlling their own litigation – because it suggests that members of the
putative class would have no such interest. Id. at 849. The ESI court concluded that the trial
court abused its discretion when it improperly applied the “other litigation” factor by construing
the lack of other lawsuits as weighing against superiority.
3.

Miscellaneous comments.

a.
Standing. Arizona’s Supreme Court has recently held, as a matter of first
impression, that a plaintiff did not have standing to assert a class claim against defendants where
she did not possess individual claims against those defendants. Fernandez v. Takata Seat Belts,
Inc., 108 P.2d 917, 920 (Ariz. 2005) (en banc) (“[T]he proper inquiry in a class action lawsuit
must initially focus on whether the plaintiff has an individual claim against the defendant. If she
does not, she cannot maintain a class action against that defendant.”). The court acknowledged
that Arizona’s standing requirement was not a constitutional mandate because Arizona lacks a
counterpart to the “case or controversy” requirement of the federal constitution, but standing
nevertheless remained a prudential prerequisite to suit. Id. at 919. Arizona law requires that a
plaintiff suffer a “distinct and palpable injury” that is “fairly traceable” to the defendant before
bringing an action. Id. The court rejected plaintiff’s argument that the “juridical link” doctrine
conferred an exception to Arizona’s standing requirement. Id. at 920-21. The court discussed
the application of the doctrine in other jurisdictions, both state and federal, and held that “[e]ven
if we were to adopt the juridical link doctrine,” the doctrine did not confer standing in this case
because plaintiff had not alleged a conspiracy or concerted action among the defendants, nor had
she claimed that they shared a legal relationship.
b.
Exhaustion of administrative remedies. The Arizona courts have held that
individual claimants who must first exhaust administrative remedies are not excused from that
requirement by bringing the action under Rule 23. Estate of Bohn v. Waddell, 848 P.2d 324, 336
(Ariz. Ct. App. 1992) (trial court did not abuse its discretion when it denied class certification of
a class consisting of claimants, none of whom had made an attempt to exhaust administrative
remedies); Kerr v. Killian, 65 P.3d 434, 445 (Ariz. Ct. App. 2001) (finding trial court within its
discretion in declining to certify a class of employees who had failed to file any form of
administrative refund claim). The courts have held, however, that administrative exhaustion
requirements may be satisfied by filing a class action type administrative claim, and then later
appealing a denial of that claim to Superior Court. Andrew S. Arena, Inc. v. Superior Court, 788
P.2d 1174, 1177 (Ariz. 1990). The Arizona Supreme Court affirmed the “class exhaustion”
principle in Arizona Dep’t of Revenue v. Dougherty, 29 P.3d 862, 869 (Ariz. 2001), holding that
“the class device is a suitable vehicle for exhaustion of administrative remedies when not
expressly prohibited by statute.” The Dougherty court interpreted Arena as allowing a claim
against a public entity to be presented as a class claim. If the claim is denied by the agency, the
court may entertain a class action on the claim, even though each member of the putative class
has not exhausted administrative remedies on an individual basis.
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c.
Class notice. The Arizona courts have held that the manner and means of notice
to the class is left to the discretion of the trial judge, and that the trial court’s determination will
not be disturbed absent an abuse of discretion. State v. Boykin, 538 P.2d 383, 388 (Ariz. 1975)
(“Boykin II”). The type and manner of notice, however, must comply in all respects to the
requirements of due process. A.J. Bayless Markets, 700 P.2d at 1388. Thus, if means of
providing notice are available, yet not ordered by the trial court, the trial court’s determination
with respect to proper notice will be reversed as an abuse of discretion. See id. at 1389 (trial
court abused its discretion “by refusing to pursue further attempts at actual notice before
resorting to notice by publication”).
d.
Attorneys’ fees. Counsel for plaintiffs in class actions should consider, before
commencing an action, the availability of attorneys’ fees, especially in injunctive actions or
actions against a public entity. The Arizona Supreme Court has rejected the notion that the trial
court has “inherent power” to award fees in a class action. Boykin II, 538 P.2d at 387-88. Fees
are regularly awarded, however, in “common fund” type cases. See Burke v. Ariz. State Ret.
Sys., 77 P.3d 444, 447 (Ariz. Ct. App. 2003); Ladewig v. Ariz. Dep’t of Revenue, 63 P.3d 1089
(Ariz. T.C. 2003). Under the common fund doctrine, attorneys’ fees are paid out of the common
fund (generally the damages owed to and recovered on behalf of the class, which is ultimately
divided among class members), so that the fees are paid by and allocated among the prevailing
class members, not shifted to the losing party. Burke, 77 P.3d at 448-49. The doctrine thus
provides for “fee-spreading,” not “fee-shifting.” Id. at 448. The common fund doctrine is an
exception to the rule that attorneys’ fees in Arizona are awarded pursuant only to statute or
contract. Therefore, where the payment of attorneys’ fees is authorized by a statute or a contract,
the common fund doctrine does not apply. See id.
e.
Special actions. Arizona has abolished the distinction between actions for
mandamus, certiorari and prohibition in favor of a single type of action termed a “special
action.” These may be brought under a variety of circumstances. In the class action context,
however, it is important to note that the courts have held that a special action may be brought in
Superior Court under the auspices of Rule 23, but that a claimant cannot bring an original
jurisdiction action in the Supreme Court as a class action. Arnold, 775 P.2d at 534-35.
f.
Private securities litigation. Arizona has adopted legislation mirroring the
federal Private Securities Litigation Reform Act of 1995, 15 U.S.C. § 78u-4 et seq. Arizona’s
statute, found at A.R.S. §§ 44-2081 to 44-2087, applies to all private actions arising under
Arizona securities law. For any private action brought as a plaintiff class action under Arizona
or federal rules of civil procedure, the plaintiff is required to comply with specific requirements
which mirror those in 15 U.S.C. § 78u-4(a)(2). For instance, each plaintiff seeking to serve as a
class representative must file with the complaint a sworn certification and must publish notice to
members of the purported class. See A.R.S. § 44-2081(B), (D). The court then appoints a “lead
plaintiff” in accordance with procedures which mirror those in 15 U.S.C. § 78u-4(a)(3). See
A.R.S. § 44-2081(E), (F).
g.
Venue. Counsel bringing or defending a putative class action should give due
consideration to the issue of venue. The Arizona Court of Appeals has dismissed a putative class
action for improper venue. Amparano v. Asarco, Inc., 93 P.3d. 1086 (Ariz. Ct. App. June 16,
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2004). Under the venue statute, A.R.S. § 12-401, venue generally lies in the county where a
defendant resides, unless the action falls within one of nineteen statutory exceptions. See id. at
*1. The exception at issue in Amparano states that all actions concerning real property “shall be
brought in the county in which the real property or a part thereof is located.” A.R.S. § 12401(12). In Amparano, several plaintiffs filed a putative class action alleging, among other
things, that the defendant’s mining operations caused damage to their real property. The named
plaintiffs resided in two different counties. The court granted the defendant’s motion to dismiss
for improper venue, holding that because the named plaintiffs’ real property was located in more
than one county, there was no correct venue for the action under A.R.S. § 12-401(12).
Amparano, 93 P.3d at 1091.
h.
Tolling the statute of limitations period. The U.S. Supreme Court held, in
American Pipe & Constr. Co. v. Utah, 414 U.S. 538 (1974), that commencement of a class
action tolls the applicable statute of limitations for individual suits as to all members of the class.
Arizona courts have cited American Pipe, but have not yet applied it. See Hosogai v. Kadota,
700 P.2d 1327, 1331-32 (Ariz. 1985) (citing American Pipe in discussion about equitable tolling
generally); Hall v. Romero, 685 P.2d 757, 763 (Ariz. Ct. App. 1984) (citing American Pipe but
declining to apply it under the facts of the case). An Arizona court has held, without referring to
American Pipe, that a claimant who files an administrative claim on behalf of a class (and
therefore exhausts administrative remedies on behalf of the class) tolls the statute of limitations
for all members of the class. Dougherty, 29 P.3d at 869-70.
i.
Although the rules and case law governing class actions in Arizona are generally
consistent with federal case law and interpretations, out-of-state counsel should always consult
local counsel experienced with class actions before filing or defending a class action in state
court. Some of the interpretations given various provisions of Rule 23 are somewhat
inconsistent with decisions in at least some of the federal courts, and familiarity with other
specific statutes, rules of practice and local courts and judges is very important in the prosecution
or defense of class actions in the state courts.
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RULE 23 OF THE ARIZONA RULES OF CIVIL PROCEDURE
Rule 23. Class Actions (Refs & Annos)
Rule 23(a). Prerequisites to a class action
One or more members of a class may sue or be sued as representative parties on behalf of
all only if (1) the class is so numerous that joinder of all members is impracticable, (2) there are
questions of law or fact common to the class, (3) the claims or defenses of the representative
parties are typical of the claims or defenses of the class, and (4) the representative parties will
fairly and adequately protect the interests of the class.
Rule 23(b). Class actions maintainable
An action may be maintained as a class action if the prerequisites of subdivision (a) are
satisfied, and in addition:
(1)
the prosecution of separate actions by or against individual members of the class
would create a risk of (A) inconsistent or varying adjudications with respect to individual
members of the class which would establish incompatible standards of conduct for the party
opposing the class, or (B) adjudications with respect to individual members of the class which
would as a practical matter be dispositive of the interests of the other members not parties to the
adjudications or substantially impair or impede their ability to protect their interests; or
(2)
the party opposing the class has acted or refused to act on grounds generally
applicable to the class, thereby making appropriate final injunctive relief or corresponding
declaratory relief with respect to the class as a whole; or
(3)
the court finds that the questions of law or fact common to the members of the
class predominate over any questions affecting only individual members, and that a class action
is superior to other available methods for the fair and efficient adjudication of the controversy.
The matters pertinent to the findings include: (A) the interest of members of the class in
individually controlling the prosecution or defense of separate actions; (B) the extent and nature
of any litigation concerning the controversy already commenced by or against members of the
class; (C) the desirability or undesirability of concentrating the litigation of the claims in the
particular forum; (D) the difficulties likely to be encountered in the management of a class
action.
Rule 23(c). Determination by order whether class action to be maintained;
judgment; actions conducted partially as class actions

notice;

(1)
As soon as practicable after the commencement of an action brought as a class
action, the court shall determine by order whether it is to be so maintained. An order under this
subdivision may be conditional, and may be altered or amended before the decision on the
merits.
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(2)
In any class action maintained under subdivision (b)(3), the court shall direct to
the members of the class the best notice practicable under the circumstances, including
individual notice to all members who can be identified through reasonable effort. The notice
shall advise each member that (A) the court will exclude the member from the class if the
member so requests by a specified date; (B) the judgment, whether favorable or not, will include
all members who do not request exclusion; and (C) any member who does not request exclusion
may, if the member desires, enter an appearance through counsel.
(3)
The judgment in an action maintained as a class action under subdivision (b)(1)
or (b)(2), whether or not favorable to the class, shall include and describe those whom the court
finds to be members of the class. The judgment in an action maintained as a class action under
subdivision (b)(3), whether or not favorable to the class, shall include and specify or describe
those to whom the notice provided in subdivision (c)(2) was directed, and who have not
requested exclusion, and whom the court finds to be members of the class.
(4)
When appropriate (A) an action may be brought or maintained as a class action
with respect to particular issues, or (B) a class may be divided into subclasses and each subclass
treated as a class, and the provisions of this rule shall then be construed and applied accordingly.
Rule 23(d). Orders in conduct of actions
In the conduct of actions to which this rule applies, the court may make appropriate
orders: (1) determining the course of proceedings or prescribing measures to prevent undue
repetition or complication in the presentation of evidence or argument; (2) requiring, for the
protection of the members of the class or otherwise for the fair conduct of the action, that notice
be given in such manner as the court may direct to some or all of the members of any step in the
action, or of the proposed extent of the judgment, or of the opportunity of members to signify
whether they consider the representation fair and adequate, to intervene and present claims or
defenses, or otherwise to come into the action; (3) imposing conditions on the representative
parties or on intervenors; (4) requiring that the pleadings be amended to eliminate therefrom
allegations as to representation of absent persons, and that the action proceed accordingly; (5)
dealing with similar procedural matters. The orders may be combined with an order under Rule
16, and may be altered or amended as may be desirable from time to time.
Rule 23(e). Dismissal or compromise
A class action shall not be dismissed or compromised without the approval of the court,
and notice of the proposed dismissal or compromise shall be given to all members of the class in
such manner as the court directs.
Current with amendments received through July 1, 2004.
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ARKANSAS
By Per Curiam order entered May 25, 2006, the Arkansas Supreme Court issued revised
Rule 23 of the Arkansas Rules of Civil Procedure, effective immediately, which substantially
revised the Rule to incorporate recent amendments to Federal Rule 23, and the Court’s holdings
in recent decisions, as well as current Arkansas practice. See AR Order 07 C.O. 07 Court Rules
State of Arkansas (May 25, 2006) (“AR Order 07"). There are two notable differences that
remain in the express language used in this revised Arkansas Rule and the Federal Rule: (i) In
subsection (b), unlike the Federal Rule, the Arkansas Rule does not expressly include the three
subsections contained in the Federal Rule, which specify three distinct types of classes; and (ii)
the Arkansas rule omits subsections (f) through (h) found in the Federal Rule. Despite these
differences, provisions included in the subsections of the Federal Rule that are omitted from the
state rule are essentially dealt with in the same manner under other provisions of Rule 23, or in
other provisions of state law. Perhaps more importantly, it should be noted, as the Reporter’s
Notes state below, that the Arkansas Supreme Court has “said that we will interpret Ark.R.Civ.P.
23 in the same manner the federal courts interpret the comparable Fed.R.Civ.P. 23.” Fraley v.
Williams Ford Tractor and Equipment Co., 339 Ark. 322, 5 S.W.3d 423 (1999).
1.

Arkansas Rule of Civil Procedure Rule 23:

[Rule 23 as revised by Per Curiam order AR Order 07 issued and effective May 25, 2006.]
“(a) Prerequisites to Class Action. One or more members of a class may sue or be
sued as representative parties on behalf of all only if (1) the class is so numerous that joinder of
all members is impracticable, (2) there are questions of law or fact common to the class, (3) the
claims or defenses of the representative parties are typical of the claims or defenses of the class,
and (4) the representative parties and their counsel will fairly and adequately protect the interests
of the class.
(b)
Class Actions Maintainable. An action may be maintained as a class action if the
prerequisites of subdivision (a) are satisfied, and the court finds that the questions of law or fact
common to the members of the class predominate over any questions affecting only individual
members, and that a class action is superior to other available methods for the fair and efficient
adjudication of the controversy. At an early practicable time after the commencement of an
action brought as a class action, the court shall determine by order whether it is to be so
maintained. For purposes of this subdivision, "practicable" means reasonably capable of being
accomplished. An order under this section may be altered or amended at any time before the
court enters final judgment. An order certifying a class action must define the class and the class
claims, issues, or defenses.
(c)
Notice. (1) In any class action in which monetary relief is sought, including
actions for damages and restitution, the court shall direct to the members of the class the best
notice practicable under the circumstances, including individual notice to all members who can
be identified through reasonable effort.
The Arkansas section was prepared by Wm. David Duke, a shareholder with Robinson, Staley, Marshall & Duke,
P.A. , located in Little Rock, Arkansas.
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(2)

The notice must concisely and clearly state in plain, easily understood

language:
the nature of the action,
the definition of the class certified,
the class claims, issues, or defenses,
that a class member may enter an appearance and participate in person or through
counsel if the member so desires,
that the court will exclude from the class any member who requests exclusion,
stating when and how members may elect to be excluded, and
the binding effect of a class judgment on class members.
(3)
In any class action in which no monetary relief is sought, the court may
require any notice it deems appropriate in the circumstances.
(4)
The cost of any notice shall be borne by the representative parties;
provided, however, that the court may shift all or part of the cost to the opposing party or parties
if the case is settled or the class representative substantially prevails on the merits.
(d)
Orders in Conduct of Actions. In the conduct of actions to which this rule applies,
the court may make appropriate orders: (1) determining the course of proceedings or prescribing
measures to prevent undue repetition or complication in the presentation of evidence or
argument; (2) requiring, for the protection of the members of the class or otherwise for the fair
conduct of the action, that notice be given in such manner as the court may direct to some or all
of the members of any step in the action, or of the proposed extent of the judgment, or of the
opportunity of the members to signify whether they consider the representation fair and
adequate, to intervene and present claims or defenses, or otherwise come into the action; (3)
imposing conditions on the representative parties or on intervenors; (4) requiring that the
pleadings be amended to eliminate therefrom allegations as to representation of absent persons,
and that the action proceed accordingly; (5) dividing the class into subclasses, treating each
subclass as a class, and construing and applying the provisions of this rule accordingly; and (6)
dealing with similar procedural matters. The orders may be combined with an order under Rule
16 and may be altered or amended from time to time as may be desirable.
(e)
Dismissal or Compromise. (1) The court must approve any settlement, voluntary
dismissal, or compromise of the claims, issues, or defenses of a certified class. The court must
direct notice in a reasonable manner to all class members who would be bound by a proposed
settlement, voluntary dismissal, or compromise. The court may approve any such resolution that
would bind class members only after a hearing and on finding that the settlement, voluntary
dismissal, or compromise is fair, reasonable, and adequate.
(2)
The parties seeking approval of a settlement, voluntary dismissal, or
compromise must file a statement identifying any agreement made in connection with the
proposed settlement, voluntary dismissal, or compromise.
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(3)
The court may refuse to approve a settlement unless it affords a new
opportunity to request exclusion to individual class members who had an earlier opportunity to
request exclusion but did not do so.
(4)
Any class member may object to a proposed settlement, voluntary
dismissal, or compromise that requires court approval. An objection may be withdrawn only with
the court's approval.
2.

Case Law Interpreting Rule 23:
a)

Source: Reporter's Notes, 2006 Amendment

[Reprinted from the Reporter’s Notes published with AR Order 07.]
“All parts of the Rule have been revised. Many of these changes echo recent amendments
to Federal Rule of Civil Procedure 23, while others incorporate the holding of recent Arkansas
decisions and current Arkansas practice. With a few exceptions, the changes are technical and do
not change Arkansas law.
Another prerequisite - the adequacy of class counsel - has been added to subdivision (a).
This addition conforms the Rule to Arkansas law. E.g., Mega Life & Health Insurance Co. v.
Jacola, 330 Ark. 261, 275, 975 S.W.2d 898, 904 (1997). Relevant factors for the circuit court's
evaluation of class counsel include: counsel's work identifying and investigating potential
claims, counsel's experience in handling class actions, complex litigation, and claims of the type
asserted; counsel's knowledge of the applicable law; and the resources counsel will commit to
representing the class. See generally, Federal Rule of Civil Procedure 23(g). Unless a showing is
made to the contrary, however, Arkansas law presumes that the class representative's counsel
"will vigorously and competently pursue the litigation." USA Check Cashers of Little Rock, Inc.
v. Island, 349 Ark. 71, 80, 76 S.W.3d 243, 247 (2002).
Subdivision (b) on the timing of the circuit court's certification decision has been
amended. The former rule required a certification decision as soon as practicable after the
lawsuit commenced. That requirement, however, neither captured the prevailing practice nor
recognized the good reasons for delaying the certification decision, such as the need for limited
discovery on the Rule 23(a) prerequisites. The revised Rule requires a decision on certification at
an early practicable time, which is the current standard in the federal Rule. That standard gives
the circuit court and the parties some flexibility, while leaving intact the settled Arkansas law
that the court may not inquire into the merits at the certification stage. E.g., Speights v. Stewart
Title Guaranty Co., Inc., 358 Ark. 59, 65, 168 S.W.3d 715, 719 (2004) (Supplemental Opinion
Denying Rehearing).
The amendment deletes the phrase "may be conditional" from the part of subdivision (b)
authorizing the circuit court to alter or amend a certification order. The deleted phrase is
superfluous; the Arkansas cases on point have emphasized the circuit court's power to
reconsider, affirm, alter, modify, or withdraw certification. E.g., Fraley v. Williams Ford Tractor
and Equipment Co., 339 Ark. 322, 347, 5 S.W.3d 423, 438-39 (1999). All of these actions spring
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from the power to alter or amend a certification order. This change brings the Arkansas Rule
back into conformity with the federal Rule.
The amendment also replaces the phrase "before the decision on the merits" in
subdivision (b) with the phrase "at any time before the court enters final judgment." This change
follows an amendment to the federal Rule; it better reflects the duration of the circuit court's
authority to modify its certification decision; and it should give the circuit court greater
flexibility to deal with developments late in the litigation but before final judgment.
A new sentence has been added to the end of subdivision (b). As the cases make plain,
the certification order must define the class in sufficiently definite terms so that the court and the
parties may identify the class members. E.g., Ferguson v. Kroger, 343 Ark. 627, 631-32,
37S.W.3d 590, 593 (2001). Identifying the claims, issues, and defenses will likewise help in
identifying class members and expedite the resolution of the litigation. The amendment tracks
existing Arkansas law and the federal Rule. This amendment does not alter the precedent holding
that the circuit court is not required to perform a rigorous analysis of the case at the certification
stage. E.g., THE/FRE, Inc. v. Martin, 349 Ark. 507, 514, 78 S.W.3d 723, 727 (2002). But the
circuit court must "undertake enough of an analysis to enable [the appellate court] to conduct a
meaningful review." See Lenders Title Co. v. Chandler, 353 Ark. 339, 349, 107 S.W.3d 157, 162
(2003).
Subdivision (c) on notice has been rewritten and divided into subparts. The changes
specify the contents of the notice in clearer terms, make a plain-statement requirement for the
notice explicit, and bring the Arkansas Rule in line with the comparable federal Rule. A
provision explicitly authorizing the circuit court to require notice in class actions where no
monetary relief is sought has also been added. All these revisions are technical and do not
change Arkansas law.
A new sentence (5) has been added to subdivision (d) to recognize the circuit court's
authority to create subclasses. The Arkansas cases have assumed this authority, and implicitly
approved it, for almost twenty years. E.g., Int'l Union of Ethical, Radio and Machine Workers v.
Hudson, 295 Ark. 107, 117, 747 S.W.2d 81, 86-87 (1988); State Farm Fire & Casualty Co. v.
Ledbetter, 355 Ark. 28, 35-36, 1295 S.W.3d 815, 820-21 (2003). The federal Rule authorizes
subclasses, which are often useful. This change conforms the Rule to current Arkansas practice.
Former sentence (5) has been renumbered as (6).
Subdivision (e) about dismissal and compromise has been rewritten. With some
exceptions, the revised Rule restates Arkansas law in the clearer terms of Federal Rule of Civil
Procedure 23(e) and incorporates current Arkansas practice. For example, proposed settlements
are evaluated now for fairness, reasonableness, and adequacy. Ballard v. Martin, 349 Ark. 564,
79 S.W.3d 838 (2002). Subdivision (1) also requires the circuit court to hold a fairness hearing
before approving any proposed settlement. This is a new requirement, though fairness hearings
are routine in most class actions. Subdivision (2) requires the parties seeking approval of any
settlement to file a statement identifying side agreements. This new requirement will promote
fairness in settlements and mirrors the federal Rule. Subdivision (3) gives the circuit court
discretion to open a second opt-out window if the circumstances justify it. The federal Rule
contains this option, and it merely recognizes the circuit court's power to fashion all appropriate
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relief as part of approving any proposed settlement. Finally, subdivision (4) requires court
approval before an objection may be withdrawn. Objections often can, and should be, resolved
by the parties. This new requirement, also drawn from the federal Rule, will help the circuit court
insure the fairness of those resolutions in light of the overall proposed settlement of the
litigation.”
b)

Additional Analysis

Two of the best cases for understanding Rule 23 in Arkansas are Mega Life, 975 S.W.2d
898, and Fraley, 5 S.W.3d 423. These cases give a good overview of the six requirements for
certifying a class action in Arkansas. Those six requirements for certification are: (1)
numerosity, (2) commonality, (3) predominance, (4) superiority, (5) typicality, (6) adequacy. As
mentioned above in the discussion of subsection (b), the record must contain sufficient evidence
to support each of the six requirements.
Rule 52(a) of the Arkansas Rules of Civil Procedure requires the trial court to enter
specific findings of fact and conclusions of law with respect to the court's ruling on class
certification, where a party makes a timely request. To be timely, a party must make the request
for specific findings of fact and conclusions of law either prior to or within ten (10) days after
entry of the order of certification. Lenders Title, 107 S.W.3d 157. Failure of a party to request
specific findings in regard to the Arkansas Rule 23 requirements will constitute a waiver of
this requirement. Mega Life, 975 S.W.2d 898. This rule does not place a severe burden upon
the trial court; it needs only to make brief, definite, pertinent findings and conclusions upon the
contested matters. BPS, Inc. v. Richardson, 341 Ark. 834, 20 S.W.3d 403 (2000). If a timely
request is made by the parties, the trial court’s failure to make specific findings of fact and
conclusions of law while resolving a motion for class certification is an abuse of discretion. BPS,
Inc. 20 S.W.3d 403. The trial court must undertake enough of an analysis to enable the appellate
court to conduct a meaningful review of the certification issues on appeal, which requires more
than a cursory mention of the six criteria or bare conclusions that those criteria have been
satisfied. Lenders Title, 107 S.W.3d 157; Lenders Title Co. v. Chandler, 358 Ark. 66, 186
S.W.3d 695 (2004).
Another recent development in Arkansas class action litigation deals with precertification communication with potential class members. In Fraley, the Arkansas Supreme
Court adopted the reasoning of the federal court in Hampton Hardware, Inc. v. Cotter & Co.,
Inc., 156 F.R.D. 630 (N.D. Tex. 1994), holding that pre-certification communications with
potential class members which attempt to substantially reduce member participation in the class
action, or which otherwise indicate a likelihood of coercion or a serious potential for harm to the
interests of the class action, should be restricted or prohibited when brought to the attention of
the court. Fraley, 5 S.W.3d 423.
Rule 2(a)9 of the Arkansas Rules of Appellate Procedure deals with the subject matter of
subsection (f) of the Federal Rule, and unlike the Federal Rule where appeals an order granting
or denying class certification may be permitted at the discretion of the court of appeals, Rule
2(a)(9) provides that can be appealed as a matter of right.
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CALIFORNIA CLASS ACTION PRACTICE AND PROCEDURE
California’s operative general class action statute, Code of Civil Procedure section 382,
was enacted in 1872 as part of California’s Field Code and has remained essentially unchanged.
California’s second class action statute, the Consumer Legal Remedies Act, is found at Civil
Code sections 1750, et seq., and lists 23 prohibited acts, violations of which form the basis for
class actions seeking damages and a wide variety of other remedies. In addition, California’s
Unfair Competition Law, Business and Professions Code sections 17200, et seq., is a quasi-class
action statute that permits any California resident to seek equitable forms of redress for group
harms, including restitution, without the necessity of formal class certification.
STATEWIDE COURT RULES GOVERNING CLASS ACTIONS
Effective January 1, 2002, the California Judicial Council adopted a comprehensive
system of uniform statewide class action rules. These rules supersede a patchwork of disparate
local rules from Los Angeles, San Francisco, and San Diego counties. From the form of the
complaint to the judgment, the new rules provide a uniform procedure governing most aspects of
class actions in California. The 12 new Rules of Court (Cal. Rules of Ct., rules 1850, et seq.)5 do
not appear to change the existing certification criteria that govern class actions in California, but
instead codify the “best practices” of federal and state courts in addressing issues of discovery,
certification, notice, and settlement to provide guidance to practitioners and courts for the
effective management of class cases. These rules “apply to each class action brought under Civil
Code section 1750, et seq. or Code of Civil Procedure section 382 until such time as the Court
finds the action is not maintainable as a class action or revokes a prior certification of the class
period.” (Cal. Rules of Ct., rule 1850(a)).
The rules preempt local rules relating to pleadings, demurrers, ex parte applications,
motions, discovery, provisional remedies, and the form and format of filings. As a result, all
local rules on these matters concerning these fields are null and void unless otherwise permitted
or required by statute or Judicial Council rule (Cal. Rules of Ct., rule 981.1(a)). There are some
exceptions, most significantly for local rules enacted under the Trial Court Delay Reduction Act.
(Cal. Rules of Ct., rule 981.1(b); see Gov. Code §§ 68600, et seq.) A former exception for local
rules governing class actions was repealed effective January 1, 2002. (See former Cal. Rules of
Ct., rule 981.1(c).) Practitioners should familiarize themselves with these rules, which prescribe
procedures that differ markedly from federal practice in a number of respects, including class
notice.
Rule 1850 (Applicability) states that class actions brought under Civil Code section 1750,
et seq. or Code of Civil Procedure section 382 fall under the scope of rules 1850-1861.
Governing the contents of the complaint, rule 1851 (Form of Complaint) requires, inter alia, that
The article's authors are: Elizabeth J. Cabraser, Fabrice Vincent, Robert J. Nelson, Eric B. Fastiff, and Stephen H.
Cassidy, partners, at Lieff, Cabraser, Heimann & Bernstein, LLP (www.lchb.com).
California follows unique citation rules and styles, to which this article adheres. (California Style Manual (4th ed.
2000))
5

Effective January 1, 2007, the rules will be renumbered as Rules 3.760-3.771.
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the complaint include a description detailing how the case meets the requirements for class
certification.
Rule 1852 (Case Conference) directs the parties to consider case conferences to discuss
class issues, discovery, hearings, and other matters, but prohibits presentation of evidence at such
meetings. Should such a case conference occur, rule 1853 (Conference Order) allows the court,
at its discretion, to make scheduling and other case management orders.
Rule 1854 (Motion to Certify or Decertify a Class or Amend or Modify an Order
Certifying a Class) allows both plaintiffs and defendants to file a motion to determine class
issues. When the court certifies, amends, or modifies the class (rule 1855, Class Action Order),
the court must issue an order containing a description of the class and any subclasses.
Additionally, rule 1856 (Notice to Class Members) describes the procedures for determining the
manner, content, and cost of any notice sent or published to inform absent class members of class
certification. Under rule 1857 (Orders in the Conduct of Class Actions), the court has great
flexibility in making a variety of orders regulating the conduct of the class action.
Marking a substantial departure from prior authority, rule 1858 (Discovery from
Unnamed Class Members) recognizes for the first time the defendant's right to pursue discovery
from unnamed class members, so long as the class has been certified. The other new rules of
court largely track prior law. For example, any settlement, as to any cause of action or any party,
requires judicial review and approval under rule 1859 (Settlement of Class Actions). Rule 1860
(Dismissal of Class Actions), in addition to mandating court approval for a dismissal -- whether
of an entire class action, a cause of action, or a party -- requires that the facts on which the
parties rely must be properly documented. Rule 1861 (Judgment) states that the judgment must
include the court's description of class members. This Rule also requires that proper notice be
given.
CALIFORNIA’S CLASS ACTION ACT
California’s primary class action statute, Code of Civil Procedure section 382, is a
flexible tool which has been used to litigate and resolve complex cases in many different
contexts. Section 382 states:
[W]hen the question is one of a common or general interest, of
many persons, or when the parties are numerous, and it is
impracticable to bring them all before the court, one or more may
sue or defend for the benefit of all.
To obtain certification under Code of Civil Procedure section 382, two primary
requirements must be satisfied:
1.

There must be an ascertainable class; and

2.
There must be a well-defined community of interest in the questions of law or fact
affecting the parties to be represented.
(Sav-On Drug Stores, Inc. v. Superior Court (2004) 34 Cal. 4th 319 [17 Cal. Rptr. 3d 906] (SavCALIFORNIA
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On); Richmond v. Dart Industries, Inc. (1981) 29 Cal. 3d 482, 470 [174 Cal. Rptr. 506] (Dart
Indus.); Daar v. Yellow Cab (1967) 67 Cal. 2d 695, 704 [63 Cal. Rptr. 724] (Daar); Judicial
Council of California, Deskbook On The Management Of Complex Civil Litigation (2003)
§ 3.71.)
A class is ascertainable, as required for certification, if the class definition is sufficiently
clear and objective so that a court will be able to use it to determine membership of persons or
entities in the class at the remedy phase. (See Daar, supra, 67 Cal. 2d at pp. 704-06 (holding
class including all customers of Yellow Cab Company cabs for four-year period was
ascertainable); see also Hicks v. Kaufman and Broad Home Corp. (2001) 89 Cal. App. 4th 908
[107 Cal. Rptr. 2d 761] (class consisting of owners of homes with defective foundations located
in specified housing developments constructed and marketed by defendant was precise,
objective, and determinable, in part, from public records and defendant’s records).) The primary
concern of the courts in requiring ascertainability is to be able to identify the class members
bound by class adjudication. (Daar, supra, 67 Cal. 2d at pp. 704-706; see generally Newberg on
Class Actions (4th ed. 2002) § 6.14, pp. 614 to 620 (explaining ascertainability is a matter of
clear and objective class definition with implications for binding class members)).
“The community of interest requirement involves three factors: (1) predominant
common questions of law or fact; (2) class representatives with claims or defenses typical of the
class; and (3) class representatives who can adequately represent the class.” (Linder v. Thrifty
Oil Co. (2000) 23 Cal. 4th 429, 435 [97 Cal. Rptr. 2d 179] (citations and quotations omitted).)
In Sav-On, the operating managers and assistant managers of the Sav-On drugstore chain moved
for class certification in an overtime action. The trial court certified two sub-classes of operating
and assistant managers. The Court of Appeal reversed, holding that under the circumstances of
the case, the common legal issue of whether the Sav-On managers were exempt from wage and
hour rules involved individual factual questions that predominated over common issues. (97 Cal.
App. 4th 1070, 118 Cal. Rptr. 2d 792, 800.) The common legal question, according to the Court
of Appeal, was whether the proposed class members spent more than half of their time on tasks
that are characterized as “exempt” – that is, tasks that are primarily intellectual, managerial, or
require discretionary judgment. The California Supreme Court unanimously reversed, and
reinstated the class certification, finding that whether the operating and assistant managers spent
more than 50% of their time performing non-managerial tasks is a predominating common issue.
Sav-On, supra, 34 Cal. 4th at 327. For other recent examples of California predominance
analysis, compare Cipro Cases I and II (2004) 121 Cal. App. 4th 402 [17 Cal. Rptr. 3d 1]
(affirming class certification in antitrust indirect purchaser case, finding common issues of
alleged anticompetitive behavior appropriate for class treatment) with Global Minerals & Metals
Corp. v. Superior Court (2003) 113 Cal. App. 4th 836 [7 Cal. Rpt. 3d 28] (vacating antitrust
class certification decision where plaintiffs were indirect purchasers and sellers of various copper
products alleged to have been price-fixed). See also Lebrilla v. Farmers Group, Inc. (2004)
119 Cal. App. 4th 1070 [16 Cal. Rptr. 3d at 25] (reversing order denying class certification and
finding that imitation crash parts were uniformly not of like kind and quality as original
equipment parts).
In determining whether the class action requirements are met, California courts also
consider the following factors:
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1.
Numerosity – whether the class is so numerous that joinder
of all members individually would be impractical;
2.
Commonality – whether issues of law and fact common to
the class predominate over individual issues;
3.
Typicality – whether the claims of the representative
plaintiff are typical of the class claims generally;
4.
Adequacy of Representation – whether the representative
plaintiff will fairly and adequately protect the interests of the class
members; and
5.
Superiority – whether a class action would be a fair and
more efficient means of resolving the dispute.6
(Daar, supra, 67 Cal. 2d at p. 709; B.W.I. Custom Kitchen v. Owens-Illinois (1981)
191 Cal. App. 3d 1341, 1347-55 [235 Cal. Rptr. 228]; Lazar v. Hertz Corp. (1983)
143 Cal. App. 3d 128 [191 Cal. Rptr. 849].)
While California’s legislature has never formally adopted Rule 23 of the Federal Rules of
Civil Procedure (except for claims under California Consumer Legal Remedies Act, Civil Code
section 1781, which incorporates most of Rule 23’s actual language), the California Supreme
Court has effectively tapped it as a resource, both by direct reliance upon the rule and upon
federal decisions interpreting it. (Linder, supra, 23 Cal. 4th at pp. 437-438, modified by Linder,
23 Cal. 4th 1079; City of San Jose v. Superior Court (1974) 12 Cal. 3d 447 [115 Cal. Rptr. 797]
(denying class status to airport neighbors asserting damages for diminution of market value).) In
practice, California trial courts look to Rule 23 for guidance on class certification criteria, and
most practitioners allege and brief the Rule 23 criteria in addressing Code of Civil Procedure
section 382 ascertainability and community of interest standards.
Although section 382 of the Code of Civil Procedure is silent on the question of the
availability of “mandatory” class certification, such as provided under Rule 23(b)(1) and
23(b)(2), California Courts regularly rely upon these federal provisions to certify claims in
appropriate circumstances, principally for claims rooted in equity. (See, e.g., Bell v. American
Title Ins. Co. (1991) 226 Cal. App. 3d 1589, 1603-1606 [277 Cal. Rptr. 583] (approving class
certification, under Rule 23(b)(2), of claims arising from alleged title insurance fee abuses).) In
Bell, for example, the California Court of Appeals adopted the federal judiciary’s preference for
Rule 23(b)(1) and/or (b)(2) class certification over 23(b)(3) certification, when the court has a
choice. (Id. at p. 1608.) California practitioners should, however, avoid undue emphasis on
federal law when California law suffices. (See, e.g., Stephen v. Enterprise Rent-A-Car (1991)
235 Cal. App. 3d 806, 814 [1 Cal. Rptr. 2d 130] (“[i]t is only in the absence of relevant state
precedent that courts turn to federal law and Rule 23 for guidance”).) Notably, under
Rule 1856(b)-(e), the Court has discretion whether or not to allow notice to and/or exclusion
6

Superiority is demonstrated where the class action “both eliminates the possibility of repetitious litigation and
provides small claimants with a method of obtaining redress for claims which would otherwise be too small to
warrant individual litigation.” (Dart Indus., supra, 29 Cal. 3d at p. 469.)
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from the Class under the particular circumstances of the cases, making notice much more
flexible under California practice than it is even under recently-revised Federal Rule 23(c).
In Linder, the California Supreme Court reiterated the position consistent with federal
law that class certification is a procedural matter and is to be made without regard to the merits
of the case. (Linder, supra, 23 Cal. 4th at pp. 439-40.) The Linder court rejected defendant’s
invitation to add an additional barrier to class certification by requiring trial courts to evaluate
the merits of the underlying claims prior to certifying a class, noting that pre-certification merits
challenges are already permitted by standard demurrer and pre-trial motion practice and
suggesting that a merits challenge may be included in the certification proceeding only in
exceptional circumstances. (Id. at p. 445.) (See also Sav-On, supra, 34 Cal. 4th at 326.)
The question of whether or not a particular action meets the requirements of Code of
Civil Procedure section 382 rests within the sound discretion of the trial court. (Kagan v.
Gibralter Sav. & Loan Assoc. (1984) 35 Cal. 3d 582, 595 [200 Cal. Rptr. 38].) As demonstrated
in Hicks v. Kaufman and Broad Home Corp. (2001) 89 Cal. App. 4th 908 [107 Cal. Rptr. 2d 761]
(Hicks), the denial of class certification, however, is an appealable order. (See also Dart Indus.,
supra, 29 Cal. 3d at p. 470.) In Hicks, the court of appeals reversed a trial court and instructed it
to certify a class of defective home foundation claims for homeowners pursuing relief under
theories of breach of express and implied warranty while upholding the decision not to certify
tort claims for strict liability and negligence because of the economic loss rule. Further, the court
reconciled a split among the California courts and held that “we conclude proof of breach of
warranty does not require proof the product has malfunctioned but only that it contains an
inherent defect which is substantially certain to result in malfunction during the useful life of the
product. The question whether an inherently defective product is presently functioning as
warranted goes to the remedy for the breach, not proof of the breach itself.” (Hicks, supra,
89 Cal. App. 4th at pp. 917-918.) The court also rejected the contention that the representative
plaintiffs were inadequate for seeking only economic damages, and not consequential
compensation damages (such as harm to carpets or tiles, etc.) on the grounds that the court has
multiple options including issue certification, analogous to and recognized under Fed. Rules Civ.
Proc., Rule 23(c)(4), which empowers trial courts with flexibility to even certify limited issues
for class treatment. (Hicks at pp. 925-926 (footnotes omitted)).
In Lockheed Martin Corp. v. Superior Court of San Bernardino County (2003) 29 Cal.
4th 1096 [131 Cal. Rptr. 2d 1], the Supreme Court of California upheld a California Court of
Appeal writ of mandate directing the trial court to vacate certification of a class for medical
monitoring. The plaintiffs had alleged that seven different defendants had contaminated the City
of Redland’s municipal drinking water supply with twelve different toxic chemicals over a
period of forty years and plaintiffs requested that defendant fund medical monitoring on behalf
of a class of over fifty thousand class members for forty different medical conditions. In
Lockheed, the Supreme Court acknowledged evidence that many Redlands residents were
exposed to toxic chemicals during the class period, but stated that evidence of exposure alone in
that case did not support a finding that medical monitoring was a reasonably necessary response,
especially because the toxic exposures would be so disparate among the class members. (Id. at
p. 1109). Therefore, the Supreme Court held that plaintiffs did not provide substantial evidence
to resolve possible dosage issues with common proof because “each class member's actual toxic
dosage would remain relevant to some degree.” (Ibid.)
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In Lockheed, the Supreme Court unanimously refused to recognize the existence of any
“per se or categorical bar” to any type of class wide medical monitoring claim “susceptible to
common proof.” (Lockheed, supra, 29 Cal. 4th at pp. 1104-1105). The key holding in Lockheed
reaffirms the overarching standard for determining whether any case qualifies for class
treatment. Lockheed rejected a stricter standard for certification in medical monitoring or tort
cases, instead repeating the universal standard first articulated in Collins v. Rocha (1972)
7 Cal. 3d 232, 238 [102 Cal. Rptr. 1]: "The ultimate question in every case…is whether…the
issues which may be jointly tried, when compared with those requiring separate adjudication, are
so numerous or substantial that the maintenance of a class action would be advantageous to the
judicial process and to the litigants." (Lockheed, supra, 131 Cal. Rptr. 2d at p. 7.) This
requirement is the touchstone of class certification jurisprudence in California and provides the
context within which each of the specific certification factors enumerated in sections 382, 1781,
the Rules of Court, and case law must be considered.
Under the right circumstances, class certification of medical monitoring claims is
enjoying increasing support from the courts and from leading scientists because of its important
public policy principles, prevention of serious injury and/or death from early detection and
treatment. (See e.g. In re Diet Drugs Prods. Liab. Litig., 1999 U.S. Dist. LEXIS 13228 (E.D. Pa.
Aug. 26, 1999) [granting nationwide medical monitoring Class Certification for persons
nationwide exposed for more than 60 days to Pondimin and/or Redux ]; Studdart et al., Medical
Monitoring for Pharmaceutical Injuries: Tort Law for the Public’s Health? (February 19, 2003)
289 JAMA 889. [“Medical monitoring arms the courts with a new mechanism for addressing
harms proactively rather than reactively, which could yield new victories for public health.”]).
CY PRES / FLUID RECOVERY
California courts have endorsed the principle of cy pres and the mechanism of fluid
recovery in class actions, by which settlement or judgment proceeds are dedicated to charitable
or nonprofit organizations. (State of California v. Levi Strauss & Co. (1986) 41 Cal. 3d 460 [224
Cal. Rptr. 605].) Typically, the residue remaining in a class fund is distributed cy pres after
claims have been paid to individual class members, but the courts have recently expressly
endorsed the dedication of the entirety of a class action settlement to cy pres benefits, where the
circumstances of the case or the nature of the settlement render individual distribution
impractical or cost-ineffective. (In re Vitamin Cases (2003) 107 Cal. App. 4th 820 [132 Cal.
Rptr. 2d 425] [affirming cy pres treatment of the entirety of a $38 million consumer class
settlement].)
CALIFORNIA’S CONSUMERS LEGAL REMEDIES ACT
The Consumers Legal Remedies Act, Civil Code sections 1750 et seq. (CLRA), was
enacted in 1970 and “established a nonexclusive statutory remedy for ‘unfair methods of
competition and unfair or deceptive acts or practices undertaken by any person in a transaction
intended to result or which results in the sale or lease of goods or services to any
consumer . . . .’” (Reveles v. Toyota by the Bay (1997) 57 Cal. App. 4th 1139, 1154 [67 Cal.
Rptr. 2d 543], quoting Gallin v. Superior Court (1991) 230 Cal. App. 3d 541, 545-6 [281 Cal.
Rptr. 304].) The CLRA’s key provision is Civil Code section 1781, which permits a consumer
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action to be maintained as a class action, and mandates certification of the class if the
enumerated requirements are met. The standards are:
It is impracticable to bring all members of the class before the
court.
The questions of law or fact common to the class are substantially
similar and predominate over the questions affecting the individual
members.
The claims or defenses of the representative plaintiffs are typical of
the claims or defenses of the class.
The representative plaintiffs will fairly and adequately protect the
interests of the class.
(Civ. Code § 1781.) If these tests are met, and the claims presented fall within one of the 23 acts
specifically prohibited by Civil Code sections 1770(a)(1)-(23), class certification “shall” be
granted. (Civ. Code § 1781(b).) The determination of whether the class certification
requirements have been met lies, again, within the discretion of the trial court. (Petherbridge v.
Altadena Federal Sav. and Loan Ass’n (1974) 37 Cal. App. 3d 193, 199 [112 Cal. Rptr. 144].)
The court is empowered to order either party to give notice to the class if a matter is certified.
(Civ. Code § 1781(d).) In consumer matters, this ordinarily results in an order requiring the
defendant to pay for notice. (See, e.g., Civil Service Emp. Ins. Co. v. Superior Court of City and
County of San Francisco (1978) 22 Cal. 3d 362, 365 [149 Cal. Rptr. 360].)
A wide variety of potential remedies are available under the CLRA, including actual
damages, punitive damages, injunctive relief, restitution, civil penalties of $5,000 for each
plaintiff or class member for acts injurious to “Senior Citizens” and/or “Disabled Persons” and
“any other relief that the court deems proper.” (Civ. Code §§ 1780(a)(1)-(5) & (b).) Only
“consumers” who have actually suffered damage from the prohibited practice may sue under the
CLRA. (Kagan v. Gibraltar Sav. & Loan Assn., supra, 35 Cal. 3d at p. 593 (“we interpret
broadly the requirement of section 1780 that a consumer ‘suffer any damage’ to include the
infringement of any legal right as defined by section 1770).)
The CLRA’s class action procedures are narrower than those under Code of Civil
Procedure section 382, since the California courts do not read the provisions of Rule 23(b)(1)
and (2) into the CLRA, as they do with section 382. (See also Stern, Bus. & Prof. C. §17200
Practice (2004) §§ 10:69 et seq.) However, class certification under CLRA section 1781 is more
flexible than under Rule 23, since class claims brought under the CLRA do not require a
showing of superiority or substantial benefit to the public for certification. (Civ. Code
§ 1781(b); Hogya v. Superior Court (1977) 75 Cal. App. 3d 122, 136 [142 Cal. Rptr. 325]
(CLRA’s purpose would be undermined if class certification could be denied based upon trial
court’s own assessment of the presence or absence of a public benefit resulting from
certification); Cf. Caro v. Proctor & Gamble Co. (1993) 18 Cal. App. 4th 644, 654-55 [22 Cal.
Rptr. 2d 419] (upholding denial of class certification, under Code of Civil Procedure section 382,
of an orange juice mislabeling action where trial court observed a lack of substantial public
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benefit).) Where class claims brought under the CLRA are joined with other claims, certification
of the CLRA claims is governed by Civil Code section 1781, while certification of the remaining
claims is governed by section 382.
Notably, as a pre-condition to the initiation and maintenance of a damages action, Civil
Code section 1782 requires a minimum of 30 days notice to the intended defendant, during
which period the intended defendant it may correct the alleged wrongs, or plan to correct them
within a reasonable period, and thereby prevent a CLRA damages claim. (Civ. Code § 1782(b);
Kagan v. Gibraltar Sav. & Loan Assn., supra, 35 Cal. 3d at p. 590.) In practice, plaintiffs often
file a CLRA class action seeking equitable relief and send the statutory demand letter
simultaneously; thereafter, if the defendant does not correct the practice complained of, the
existing equitable relief complaint is amended to add a damages claim.
California law supports the proposition that in order to prove class-wide "causation"
under the CLRA, individual proof of subjective reliance need not be shown to satisfy the
causation element of a claim because an inference of common reliance arises where material
information has been uniformly concealed from, or not disclosed to, the class as a whole. The
propriety of inferring common reliance from the materiality of a misrepresentation or
concealment that was broadly disseminated to the class as a whole was most recently reaffirmed
in Massachusetts Mutual Life Ins. Co. v. Superior Court (2002) 97 Cal. App. 4th 1282 [119 Cal.
Rptr. 2d 190]. A practitioner must always bear in mind, however, that “such an inference will
not arise where the record will not permit it.” (Id. at p. 1294 [distinguishing the court’s refusal to
infer reliance in Caro v. Proctor & Gamble Co., supra, 18 Cal. App. 4th 644].) Thus, the class
plaintiffs must be prepared to present evidence, obtained through investigation and discovery,
that the defendant made uniform misrepresentations to, or uniformly withheld or concealed
information from, the class as a whole. Once broad dissemination of common (mis)information
to the class has been established, “the ultimate question of whether the undisclosed [or
affirmatively misrepresented] information was material [is] a common question of fact suitable
for treatment in a class action.” (Massachusetts Mutual Life Ins. Co. v. Superior Court, supra,
97 Cal. App. 4th at p. 1294.)
CALIFORNIA’S UNFAIR COMPETITION LAW
California’s unfair business practices law is found at Business and Professions Code
sections 17200, et seq., and its companion Deceptive, False, and Misleading Advertising law is
codified at sections 17500, et seq. Although not formally named by the legislature, the statutes
are commonly referred to as the Unfair Competition Law (UCL). The roots of the UCL go back
to 1933 when the California legislature first rejected the rule of caveat emptor by amending Civil
Code section 3369 to prohibit acts of unfair competition. The California Supreme Court has
repeatedly recognized the broad remedial purposes of the statute. (Stop Youth Addiction, Inc. v.
Lucky Stores (1998) 17 Cal. 4th 553, 578 [71 Cal. Rptr. 2d 731].) In Stop Youth Addiction, the
California Supreme Court endorsed section 17200 as a vehicle to redress group harm occasioned
by any unfair business practice, including the violation of other laws. (Id. at pp. 573-578.)
Previously, under the UCL’s expansive statutory provisions, any person may act as a
private attorney general on behalf of the general public and obtain broad equitable relief in the
form of injunctions and/or restitution without the expense or delays attendant to class
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certification. (Stop Youth Addiction, supra, 17 Cal. 4th at 573-578.) Notably, in Cortez v.
Purolator Air Filtration Products (2000) 23 Cal. 4th 163 [96 Cal. Rptr. 2d 518], the California
Supreme Court recognized that restitution is not strictly limited to the recovery of funds that
have actually been in the possession of the plaintiff but suggested, instead, that the concept of
restitution extends to recovery of funds acquired by any illegal means. (Id. at pp. 170-179.) In
so holding, the court approved collective equitable relief to the class in the form of restitution of
unpaid overtime wages owed to workers, in recognition of the principle that restitution includes
enforcement of obligations to pay funds owed. (Ibid.)
On November 2, 2004, the California electorate passed Proposition 64. Among other
things, Proposition 64 requires that a plaintiff pursuing a section 17200 claim allege an actual
injury to him, her, or itself, and not sue on behalf of the general public as a private attorney
general. As amended, section 17204 now reads in pertinent part:
Actions for any relief pursuant to this chapter shall be prosecuted
exclusively . . . by . . . or upon the complaint of any board, officer,
person, corporation or association or by any person who has
suffered injury in fact and has lost money or property as a result of
such unfair competition.
(§ 17204.) The California Supreme Court ruled that Proposition 64 applies to cases that were
filed before the revisions to section 17204 became effective. Californians for Disability
Rights v. Mervyn's, LLC (2006) 39 Cal. 4th 223 [46 Cal. Rptr. 3d 57].
The California Supreme Court addressed the relief available under the UCL in Korea
Supply Co. v. Lockheed Martin Corp. (2003) 29 Cal. 4th 1134 [131 Cal. Rptr. 2d 29]. The court
confirmed that although plaintiffs cannot seek damages under the UCL, their right to restitution
includes recovery of money that a defendant took directly from them as well as of money in
which they had an ownership interest. (Id. at p. 1145.) However, the court held that a plaintiff in
an individual action had no right to the non-restitutionary disgorgement of profits. (Id. at p.
1140.) In Korea Supply, this limited the remedies available to the plaintiff, who alleged that it
lost a commission it would have received on a potential contract with the Korean government
because a competitor secured the contract by offering government officials bribes and sexual
favors. The California Supreme Court held that even if the competitor’s actions violated the
UCL, the plaintiff could not recover the profits of the competitor or its own lost commission.
(Id. at p. 1152.) Those measures of relief could not be properly characterized as “restitution.”
(Ibid.) The court nevertheless indicated that in class actions the plaintiffs might be entitled to
even this sort of non-restitutionary disgorgement of profits. (Id. at p. 1148, fn.6.)
In Corbett v. Superior Court (2002) 101 Cal. App. 4th 649 [125 Cal. Rptr. 2d 46] the
court of appeal held that a UCL claim permits fluid recovery as long as it is part of a certified
class action where notice is provided to the class. In the absence of formal class certification,
however, UCL plaintiffs can only obtain restitution for injured persons who actually make a
claim; plaintiffs may not obtain the type of “fluid fund” or “cy pres” recovery that is permitted in
a formal class action. (Kraus v. Trinity Management Services, Inc. (2000) 23 Cal. 4th 116 [96
Cal. Rptr. 2d 485], rehg. den. (2000) 2000 Cal. LEXIS 5863 [2000 Cal. Daily Op. Service
6063].) Similarly, because restitution, even liberally construed, does not encompass actual
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damages, practitioners should, in appropriate cases, consider combining injunctive/equitable
UCL claims along with class claims for damages. (See also Dean Witter Reynolds, Inc. v.
Superior Court (1989) 211 Cal. App. 3d 758, 774 [259 Cal. Rptr. 789] (exclusion of
compensatory damages claims from the UCL is “consistent with the overarching legislative
concern to provide a streamlined procedure for the prevention of ongoing or threatened acts of
unfair competition.”).)
The California legislature amended the UCL in 1992 to expand the definition of unfair
competition to include “any” unlawful, unfair, or fraudulent business “act or practice” (Bus. &
Prof. Code § 17200 (Historical and Statutory Notes).) This “borrowing provision” of the UCL
permits a cause of action to be maintained if a challenged practice violates some other law, even
if that law does not provide a private right of action. (Stop Youth Addiction, supra, 17 Cal. 4th at
pp. 573-575 (rejecting defendants’ contention that underlying penal code violations are
exclusively reserved for governmental prosecution).) Moreover, even if a practice is not illegal,
it may be unfair or deceptive. (See, e.g., Committee on Children’s Television, Inc. v. General
Foods Corp. (1983) 35 Cal. 3d 197 [197 Cal. Rptr. 783] (Committee on Children’s Television).)
In Committee on Children’s Television, the Supreme Court of California reversed the
trial’s court grant of a demurrer to claims brought in connection with alleged misrepresentations
involving sugared breakfast cereals and, in so doing, recognized the UCL’s broad prohibition
against unfair or deceptive practices, stating that to obtain injunctive relief, it is “necessary only
to show that ‘members of the public are likely to be deceived.’”(Committee on Children’s
Television, supra, 35 Cal. 3d at p. 211). Moreover, the California Supreme Court observed that a
trial court “may also order restitution without individualized proof of deception, reliance, and
injury if it ‘determines that such is remedy is necessary to prevent the use or employment of the
unfair practice. . . .’” (Id., citing Fletcher v. Security Pacific National Bank (1979) 23 Cal. 3d
442, 453 [153 Cal. Rptr. 28].) Significantly, 1992 amendments to the UCL also expanded the
scope of injunctive relief to encompass past activity and out-of-state activity, so long as the
problematic action emanated from California. (Bus. & Prof. Code § 17203 (Historical and
Statutory Notes).)
The broad scope of the UCL and its particular suitability to class treatment were
recognized in Prata v. Superior Court (2001) 91 Cal. App. 4th 1128 [111 Cal. Rptr. 2d 296]
(Prata). Prata was brought under the UCL as a proposed class action on behalf of Bank One
customers for false and misleading advertising from its “Same-as-Cash” program. (Ibid.) The
trial court granted summary adjudication in favor of Bank One on the UCL claims, finding that
the existence of 19 different advertisements, different locales and multiple merchants would be
unmanageable as a class action. (Id. at pp. 1134-5.) However, the court of appeal granted
plaintiff’s petition for a writ of mandate on the grounds that the trial court abused its discretion in
applying the wrong legal standards under 17200, and directed the trial court to vacate its ruling
that plaintiff could not bring a representative action, finding that no individualized inquiry was
required in order to find a violation of 17200. According to the Court: “The burden of proof is
modest: the representative plaintiff must show that members of the public are likely to be
deceived by the practice. It was therefore not necessary for the trial court to determine which
advertisements, disclosures, or representations actually were relied upon by members of the
public who participated in Bank One’s “Same-As-Cash” promotion in order to determine
liability.” (Id. at p. 1144) (citations omitted).)
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The Prata court also detailed some of the myriad ways in which the general public could
be deceived under the UCL: “By their breadth, [sections 17200 and 17500] encompass not only
those advertisements which have been deceived or misled because they are untrue, but also those
which may be accurate on some level, but will nonetheless tend to mislead or deceive. . . . A
perfectly true statement couched in such a manner that it is likely to mislead or deceive the
consumer, such as by failure to disclose other relevant information, is actionable under these
sections.” (Prata, supra, 91 Cal. App. 4th at p. 1137, citing Day v. AT&T Corp. (1968)
63 Cal. App. 4th 325, 332-333 [74 Cal. Rptr. 2d 55].). Massachusetts Mutual Life Ins. Co. v.
Superior Court, supra, 97 Cal. App. 4th 1282, reaffirms Prata’s holding that reliance is not an
element of a UCL claim.
Although the express terms of the UCL allow any California resident to challenge unfair
business practices, even if the particular plaintiffs were not injured by the practice (see, e.g., Stop
Youth Addiction, Inc. v. Lucky Stores, supra, 17 Cal. 4th 553), the California Court of Appeal
recently refined that unique feature of the UCL. In Rosenbluth Int’l, Inc. v. Superior Court
(2002) 101 Cal. App. 4th 1073 [924 Cal. Rptr. 2d 844], the Court of Appeal held that a plaintiff
lacked standing to challenge the defendant travel agency’s wrongful business practices because
the plaintiff was not properly acting on behalf of the general public. The court determined that
because the purported victims in the case were all large Fortune 1000 companies that
individually negotiated written contracts with the defendant, they were not members of the
general public for purposes of the UCL.
CHOICE OF LAW
In Washington Mutual Bank v. Superior Court (2001) 24 Cal. 4th 906 [103 Cal. Rptr. 2d
320] (Washington Mutual), the California Supreme Court reversed the judgment of the court of
appeal and remanded with directions to the trial court to vacate its nationwide class certification
order in a forced placed mortgage-hazard insurance action, pending further analysis of choice-oflaw issues and renewed manageability consideration. (Id. at p. 928.) In reversing the trial
court’s order of nationwide class certification, the California Supreme Court chided the trial
court for failing to first determine the “force and effect of contractual agreements that, according
the defendant, would require the application of different states’ laws in the action.” (Id. at p.
911.) The trial court’s failure to decide, prior to certifying the class, what law applied to the
claims of more than 25,000 mortgagors class members nationwide, mandated reversal and
reconsideration of choice-of-law and manageability issue. (Id. at p. 915, citing Clothesrigger,
Inc. v. GTE Corp. (1987) 191 Cal. App. 3d 605, 619 [236 Cal. Rptr. 605].)
Notably, the California Supreme Court held in Washington Mutual that choice-of-law
provisions in contracts of adhesion deserve no special exemption or analysis since the applicable
choice-of-law analysis already mandates a reasonability examination and cannot contravene
fundamental California policy. (Washington Mutual, supra, 24 Cal. 4th at p. 917.) Further, the
California Supreme Court rejected the court of appeal’s suggestion that consumers deserved
special treatment in the choice-of-law analysis to prevent California businesses from otherwise
avoiding involvement in nationwide class actions, quoting City of San Jose v. Superior Court,
supra, 12 Cal. 3d 447 for the proposition that “[c]lass actions are provided only as a means to
enforce substantive law. Altering the substantive law to accommodate procedure would be to
confuse the means with the ends — to sacrifice the goal for the going.” (Washington Mutual,
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supra, at p. 918, quoting City of San Jose v. Superior Court, supra, 12 Cal. 3d at p. 462.) Where
laws of multiple states are found applicable, the California Supreme Court in Washington Mutual
expressly preserved the possibility of class certification utilizing discernible legal groupings and
subclasses so long as the trial courts analyze class certification manageability in the context of
review of variations among the state laws and their effect upon predominance and “whether
litigation of a nationwide class may be managed fairly and efficiently.” Washington Mutual,
supra, at p. 922. Citing a number of federal decisions involving multistate class actions under
Rule 23(b)(3), the Court reminded the trial court that it is incumbent upon the class action
proponent to prove each element of class certification.
Public policy goals trumped the contracts’ choice of law provisions in America Online v.
Superior Court of Alameda County (2001) 90 Cal. App. 4th 1 [108 Cal. Rptr. 2d 699], where the
court of appeals upheld a trial court’s refusal to stay or dismiss consumer class action claims that
America Online argued were barred by contractual choice of law rules specifying application of
Virginia law, which does not allow consumer lawsuits to be brought as class actions. Instead,
the court held that enforcing the forum selection clause would have violated California public
policy by eviscerating important legal rights afforded to California consumers and that the
unavailability of class relief in Virginia was sufficient to preclude enforcement of the forum
selection clause. (Id. at pp. 15-16.)
CLASS ACTION SETTLEMENTS
In Wershba v. Apple Computer, Inc. (2001) 91 Cal. App. 4th 224 [110 Cal. Rptr. 2d 145]
(Wershba), a class action settlement followed the plaintiffs’ filing of UCL and CLRA claims on
behalf of Apple customers nationwide after the withdrawal of promised levels of free technical
support. The appellate court upheld the settlement, approving the trial court’s notice plan and
lodestar/multiplier attorneys’ fee analysis and rejected claims of prejudice to absent class
members. Settlement Class Notice, including claim forms, releases and instructions, were
mailed and/or e-mailed to approximately 2.4 million class members, posted on Apple’s web site
and published in USA Today and MacWorld. The notice advised class members of the means to
opt-out and object to the proposed settlement, including its class certification provision and
attorneys’ fee award payments. 363 class members opted out of the nationwide settlement and
20 class members objected, of which only two appeared at the hearing.
Utilizing an abuse of discretion standard, the court of appeals agreed that all class
certification requirements were met and rejected the contention that the interests of various class
member subgroups were in conflict and the two class representatives inadequate to protect the
class. Instead, the appellate court agreed that all class members suffered a common alleged
wrong by virtue of deprivation of promised free technical support and that the settlement terms
adequately addressed the interests of the various sub-groups. (Wershba v. Apple Computer, Inc.,
supra, 91 Cal. App. 4th at p. 248.)
The Wershba court accepted the objectors’ contention that the settlement’s tender at the
time of class certification triggered heightened scrutiny due to the absence of adversary
certification but was satisfied that the normal fairness review sufficed to protect the class against
fraud and collusion. (Wershba v. Apple Computer, Inc., supra, 91 Cal. App. 4th at p. 239, citing
comparable Federal cases.) The trial court’s denial of discovery to objectors, requested only one

CALIFORNIA

44

week before the hearing, was upheld in light of the court’s discretion to allow pre-fairness
hearing discovery upon a proper motion and hearing. The court rejected objectors’ contention
that the trial court violated due process and choice of law principles in certifying the nationwide
class under California law. Instead, the court was satisfied that California’s role as the origin of
all of the representations to justify the constitutional application of California law to the claims
of the nationwide class. (Id. at p. 241, citing Clothesrigger, Inc. v. GTE Corp., supra, 191
Cal. App. 3d at p. 613.) Rejecting the contention that some of the other states laws offered
materially benefited residents of these states, the Court found that, “in fact California’s consumer
protection laws are among the strongest in the country.” Finally, the Court stated, “Even though
there may be differences in consumer protection laws from state to state, this is not necessarily
fatal to a finding that there is a predominance of common issues among a nationwide class. As
the Ninth Circuit has observed, state consumer protection laws are relatively homogeneous: ‘the
idiosyncratic differences between state consumer protection laws are not sufficiently substantive
to predominate over the shared claims: and do not preclude certification of a nationwide
settlement class.’ (Wershba v. Apple Computer, Inc., supra, 91 Cal. App. 4th at p. 244, quoting
Hanlon v. Chrysler Corp. (1998) 150 F. 3d 1011, 1022-1023.)
Appellate review of a trial court’s order pertaining to settlement must be conducted under
a deferential abuse of discretion standard. 7-Eleven Owners for Fair Franchising v. The
Southland Corp. (2000) 85 Cal. App. 4th 1135, 1156 [102 Cal. Rptr. 2d 777]).
STANDING TO APPEAL DOES NOT APPEAR TO REQUIRE INTERVENTION
In Sherman v. Allstate Ins. Co. (2001) 90 Cal. App. 4th 121 [108 Cal. Rptr. 2d 722]
(Sherman), review granted and depublished (2001) 2001 Cal. LEXIS 6120 [112 Cal. Rptr. 2d
256, 31 P.3d 1269], and review dismissed, remanded (2002) 2002 Cal. LEXIS 3803
[121 Cal. Rptr. 2d 371, 48 P.3d 406] [further action deferred pending consideration of a related
issue in Equilon v. Consumer Cause, S094877 et al.], the court of appeal held that objectors who
failed to seek formal intervention as parties to a lawsuit have no standing to appeal the final
judgment. However, the California Supreme Court depublished this decision (and cancelled
review) thereby nullifying Sherman’s mandatory intervention holding. The effect of the
cancellation apparently returns the law to the no intervention rule elucidated in a line of earlier
California decisions in Rebney v. Wells Fargo Bank (1990) 220 Cal. App. 3d 1117, 1128-1132
[269 Cal. Rptr. 844] and Trotsky v. Los Angeles Fed. Sav. and Loan (1975) 48 Cal. App. 3d 134,
139 [121 Cal. Rptr. 637].
Similarly, the United States Supreme Court recently resolved a split of federal authority
and unequivocally rejected intervention as a prerequisite for class member appeal and, instead,
held that any class member who appears and objects before the trial court has standing to appeal:
What is most important to this case is that nonnamed class
members are parties to the proceedings in the sense of being bound
by the settlement. It is this feature of class action litigation that
requires that class members be allowed to appeal the approval of a
settlement when they have objected at the fairness hearing. To
hold otherwise would deprive nonnamed class members of the
power to preserve their own interests in a settlement that will
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ultimately bind them, despite their expressed objections before the
trial court.
(Devlin v. Scardelletti et al. (2002) 2002 U.S. Lexis 4215, 4217 [70 U.S.L.W. 4496].)
Nonetheless, until the California Supreme Court issues its own opinion, the best practice
may be for the class member both to move to intervene and to object to the settlement in order to
preserve all appellate rights. Based on its nullification, the California Supreme Court appears
likely to explicitly recognize that formal intervention is not required.
PRE-CERTIFICATION DISCOVERY
California courts recognize the parties’ right to conduct appropriate pre-certification
discovery.
(Bartold v. Glendale Federal Bank (2000) 81 Cal. App. 4th 816, 827
[97 Cal. Rptr. 2d 226] (“[D]ue process requires ‘an opportunity to conduct discovery on class
action issues before . . . documents in support of or in opposition to the motion must be
filed . . .’”) quoting Carabini v. Superior Court (1994) 26 Cal. App. 4th 239, 243-244)
[31 Cal. Rptr. 2d 520]; see also Atari, Inc. v. Superior Court (1985) 166 Cal. App. 3d 867, 870
[212 Cal. Rptr. 773] (determination of whether common questions predominate over individual
ones “cannot realistically be made until the parties have had a chance to conduct reasonable
investigation.”).) However, California courts recognize the need to protect unnamed class
members from routine discovery, recognizing that “to the extent the absent class members are
compelled to participate in the trial of the lawsuit, the effectiveness of the class action device is
destroyed.” (Danzig v. Superior Court (1978) 87 Cal. App. 3d 604, 608-612 [151 Cal. Rptr.
185].)
New rule 1858 now explicitly recognizes discovery from unnamed class members,
following class certification. A list of factors for the court to consider when such discovery is
contested is likely to produce a fair balance between the interests of the parties and absent class
members. (Cal. Rules of Ct., rule 1858.) Individual class members will likely continue to enjoy
judicial protection from overbroad, cumulative or harassing discovery.
CONCLUSION
California’s class action statute predates and speaks more broadly than the current federal
Rule 23. California class action jurisprudence embraces and synthesizes Rule 23 and its
jurisprudence, and applies the principles of representative actions to a broad array of consumer
contexts. The California Judicial Council has enacted new Rules of Court that meld the
provisions of Rule 23, current California practice and jurisprudence, and many of the best
aspects of the San Francisco and Los Angeles County Superior Courts’ local class action rules.
The Council has produced a single comprehensive set of statewide rules to be given uniform
application, and to provide procedural requirements from inception of the class action through
settlement, trial and judgment.
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California Class Action Statutes
Cal. Code of Civ. Proc.
§ 382. Nonconsent to joinder as plaintiff; representative actions
If the consent of any one who should have been joined as plaintiff cannot be obtained, he
may be made a defendant, the reason thereof being stated in the complaint; and when the
question is one of a common or general interest, of many persons, or when the parties are
numerous, and it is impracticable to bring them all before the court, one or more may sue or
defend for the benefit of all.
Cal. Code of Civ. Proc.
§ 1781. Consumer’s class action; conditions; notices; judgment
(a)
Any consumer entitled to bring an action under Section 1780 may, if the unlawful
method, act, or practice has caused damage to other consumers similarly situated, bring an action
on behalf of himself and such other consumers to recover damages or obtain other relief as
provided for in Section 1780.
(b)
The court shall permit the suit to be maintained on behalf of all members of the
represented class if all of the following conditions exist:
(1)

It is impracticable to bring all members of the class before the court.

(2)
The questions of law or fact common to the class are substantially similar
and predominate over the questions affecting the individual members.
(3)
The claims or defenses of the representative plaintiffs are typical of the
claims or defenses of the class.
(4)

The representative plaintiffs will fairly and adequately protect the interests

of the class.
(c)
If notice of the time and place of the hearing is served upon the other parties at
least 10 days prior thereto, the court shall hold a hearing, upon motion of any party to the action
which is supported by affidavit of any person or persons having knowledge of the facts, to
determine if any of the following apply to the action:
(1)
(2)
claims of the class.
(3)

A class action pursuant to subdivision (b) is proper.
Published notice pursuant to subdivision (d) is necessary to adjudicate the
The action is without merit or there is no defense to the action.

A motion based upon Section 437c of the Code of Civil Procedure shall not be granted in
any action commenced as a class action pursuant to subdivision (a).
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(d)
If the action is permitted as a class action, the court may direct either party to
notify each member of the class of the action. The party required to serve notice may, with the
consent of the court, if personal notification is unreasonably expensive or it appears that all
members of the class cannot be notified personally, give notice as prescribed herein by
publication in accordance with Section 6064 of the Government Code in a newspaper of general
circulation in the county in which the transaction occurred.
(e)

The notice required by subdivision (d) shall include the following:

(1)
by a specified date.

The court will exclude the member notified from the class if he so requests

(2)
The judgment, whether favorable or not, will include all members who do
not request exclusion.
(3)
Any member who does not request exclusion, may, if he desires, enter an
appearance through counsel.
(f)
A class action shall not be dismissed, settled, or compromised without the
approval of the court, and notice of the proposed dismissal, settlement, or compromise shall be
given in such manner as the court directs to each member who was given notice pursuant to
subdivision (d) and did not request exclusion.
(g)
The judgment in a class action shall describe those to whom the notice was
directed and who have not requested exclusion and those the court finds to be members of the
class. The best possible notice of the judgment shall be given in such manner as the court directs
to each member who was personally served with notice pursuant to subdivision (d) and did not
request exclusion.
CALIFORNIA RULES OF COURT;
MANAGEMENT OF CLASS ACTIONS, RULES OF COURT 1850-1861
Rule 1850. Applicability
(a)
[Class actions] The rules contained in Chapter 2 apply to each class action
brought under Civil Code section 1750 et seq. or Code of Civil Procedure section 382 until such
time as the court finds the action is not maintainable as a class action or revokes a prior
certification of the class.
(b)
[Relief from compliance with rules] In an appropriate case, the court, on its own
motion or on motion of any named party, may grant relief from compliance with these rules.
(Adopted, eff. Jan 1, 2002.)
Rule 1851. Form of complaint
(a)
[Caption of pleadings] A complaint for or against a class party must include in
the caption the designation "CLASS ACTION." This designation must be in capital letters on the
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first page of the complaint, immediately below the case number but above the description of the
nature of the complaint.
(b)
[Heading and class action allegations] The complaint in a class action must
contain a separate heading entitled "CLASS ACTION ALLEGATIONS," under which the
plaintiff describes how the requirements for class certification are met. (Adopted, eff. Jan 1,
2002.)
Rule 1852. Case conference
(a)
[Purpose] One or more conferences between the court and counsel for the parties
may be held to discuss class issues, conduct and scheduling of discovery, scheduling of hearings,
and other matters. No evidence may be presented at the conference, but counsel must be fully
prepared to discuss class issues and must possess authority to enter into stipulations.
(b)
[Notice by the parties] Notice of the conference may be given by any party. If
notice is given by a named plaintiff, notice must be served on all named parties to the action. If
notice is given by a defendant, notice must be served only on the parties who have appeared.
Within 10 calendar days after receipt of the notice, plaintiff must serve a copy on each named
party who has not appeared in the action and must submit a declaration of service. If plaintiff is
unable to serve any party, plaintiff must submit a declaration stating the reasons for failure of
service.
(c)
[Notice by the court] The court may give notice of the conference to the plaintiff.
Within 10 calendar days after receipt of the notice, plaintiff must serve a copy on all parties who
have been served in the action, whether they have appeared or not, and must submit a declaration
of service. If plaintiff is unable to serve any party, plaintiff must submit a declaration stating the
reasons for failure of service.
(d)
[Timing of notice] The notice must be filed and served on the parties at least 20
calendar days prior to the scheduled date of the conference.
(e)
[Timing of conference] A conference may be held at any time after the first
defendant has appeared. Prior to selecting a conference date, the party noticing the conference
must (1) obtain prior approval from the clerk of the department assigned to hear the class action
and (2) make reasonable efforts to accommodate the schedules of all parties entitled to receive
notice under subdivision (b). (Adopted, eff. Jan 1, 2002.)
Rule 1853. Conference order
At the conclusion of the conference, the court may make an order:
(1)

Approving any stipulations of the parties;

(2)

Establishing a schedule for discovery;

(3)

Setting the date for the hearing on class certification;
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(4)

Setting the dates for any subsequent conferences; and

(5)

Addressing any other matters related to management of the case.

(Adopted, eff. Jan 1, 2002.)
Rule 1854. Motion to certify or decertify a class or amend
or modify an order certifying a class
(a)

[Purpose] Any party may file a motion to:
(1)

Certify a class;

(2)

Determine the existence of and certify subclasses;

(3)

Amend or modify an order certifying a class; or

(4)

Decertify a class.

(b)
[Timing of motion, hearing, extension, deferral] A motion for class
certification should be filed when practicable. In its discretion, the court may establish a deadline
for the filing of the motion, as part of the case conference or as part of other case management
proceedings. Any such deadline must take into account discovery proceedings that may be
necessary to the filing of the motion.
(c)

[Format and filing of motion]
(1)

Notice of a motion to certify or decertify a class or to
amend or modify a certification order must be filed and
served on all parties to the action at least 28 calendar days
prior to the date appointed for hearing. Any opposition to
the motion must be served and filed 14 calendar days
preceding the noticed or continued hearing, unless the court
for good cause orders otherwise. Any reply to the
opposition must be served and filed not less than 5 calendar
days preceding the noticed or continued date of the hearing,
unless the court for good cause orders otherwise. The
provisions of Code of Civil Procedure section 1005
otherwise apply.

(2)

An opening or responding memorandum of points and
authorities filed with respect to a motion for class
certification must not exceed 20 pages. A reply
memorandum must not exceed 15 pages. The provisions of
rule 313 otherwise apply.

(3)

The documents in support of a motion for class certification
consist of the notice of motion; a memorandum of points
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and authorities in support of the motion; evidence in
support of the motion in the form of declarations of
counsel, class representatives, or other appropriate
declarants; and any requests for judicial notice. The
documents in opposition to the motion consist of the
opposing party's memorandum of points and authorities;
the opposing party's evidence in opposition to the motion,
including any declarations of counsel or other appropriate
declarants; and any requests for judicial notice.
(d)
[Presentation of evidence] Evidence to be considered at the hearing must be
presented in accordance with rule 323.
(e)
[Stipulations] The parties should endeavor to resolve any uncontroverted issues
by written stipulation before the hearing. If all class issues are resolved by stipulation of the
named parties and approved by the court before the hearing, no hearing on class certification is
necessary. (Adopted, eff. Jan 1, 2002.)
Rule 1855. Class action order
(a)
[Class described] An order certifying, amending, or modifying a class must
contain a description of the class and any subclasses.
(b)
[Limited issues and subclasses] When appropriate, an action may be maintained
as a class action limited to particular issues. A class may be divided into subclasses. (Adopted,
eff. Jan 1, 2002.)
Rule 1856. Notice to class members
(a)
[Party to provide notice] If the class is certified, the court may require either
party to notify the class of the action in the manner specified by the court.
(b)
[Statement regarding class notice] The class proponent must submit a statement
regarding class notice and a proposed notice to class members. The statement must include the
following items:
(1)

Whether notice is necessary;

(2)

Whether class members may exclude themselves from the
action;

(3)

The time and manner in which notice should be given;

(4)

A proposal for which parties should bear the costs of
notice; and,

(5)

If cost shifting or sharing is proposed under subdivision (4),
an estimate of the cost involved in giving notice.
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(c)
[Order] Upon certification of a class, or as soon thereafter as practicable, the
court must make an order determining:
(1)

Whether notice to class members is necessary;

(2)

Whether class members may exclude themselves from the
action;

(3)

The time and manner of notice;

(4)

The content of the notice; and

(5)

The parties responsible for the cost of notice.

(d)
[Content of class notice] The content of the class notice is subject to court
approval. If class members are to be given the right to request exclusion from the class, the
notice must include the following:
(1)

A brief explanation of the case, including the basic
contentions or denials of the parties;

(2)

A statement that the court will exclude the member from
the class if the member so requests by a specified date;

(3)

A procedure for the member to follow in requesting
exclusion from the class;

(4)

A statement that the judgment, whether favorable or not,
will bind all members who do not request exclusion; and

(5)

A statement that any member who does not request
exclusion may, if the member so desires, enter an
appearance through counsel.

(e)
[Manner of giving notice] In determining the manner of the notice, the court
must consider:
(1)

The interests of the class;

(2)

The type of relief requested;

(3)

The stake of the individual class members;

(4)

The cost of notifying class members;

(5)

The resources of the parties;

(6)

The possible prejudice to class members who do not
receive notice; and
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(7)

The res judicata effect on class members.

If personal notification is unreasonably expensive or the stake of individual class
members is insubstantial, or if it appears that all members of the class cannot be notified
personally, the court may order a means of notice reasonably calculated to apprise the class
members of the pendency of the action-for example, publication in a newspaper or magazine;
broadcasting on television, radio, or the Internet; or posting or distribution through a trade or
professional association, union, or public interest group. (Adopted, eff. Jan 1, 2002.)
Rule 1857. Orders in the conduct of class actions
(a)

(b)

In the conduct of a class action the court may make orders that:
(1)

Require that some or all of the members of the class be
given notice in such manner as the court may direct of any
action in the proceeding, or of their opportunity to seek to
appear and indicate whether they consider the
representation fair and adequate, or of the proposed extent
of the judgment;

(2)

Impose conditions on the representative parties or on
interveners;

(3)

Require that the pleadings be amended to eliminate
allegations as to representation of absent persons, and that
the action proceed accordingly;

(4)

Facilitate the management of class actions through
consolidation, severance, coordination, bifurcation,
intervention, or joinder; and

(5)

Address similar procedural matters.

The orders may be altered or amended as necessary. (Adopted, eff. Jan 1, 2002.)
Rule 1858. Discovery from unnamed class members

(a)
[Types of discovery permitted] The following types of discovery may be sought,
through service of a subpoena and without a court order, from a member of a class who is not a
party representative or who has not appeared:
(1)

An oral deposition;

(2)

A written deposition; and

(3)

A deposition for production of business records and things.
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(b)
[Motion for protective order] A party representative, deponent, or other affected
person may move for a protective order to preclude or limit the discovery.
(c)
[Interrogatories require court order] party may not serve interrogatories on a
member of a class who is not a party representative or who has not appeared, without a court
order.
(d)
[Determination by court] In deciding whether to allow the discovery requested
under subdivision (a) or (c), the court must consider, among other relevant factors:
(1)

The timing of the request;

(2)

The subject matter to be covered;

(3)

The materiality of the information being sought;

(4)

The likelihood that class members have such information;

(5)

The possibility of reaching factual stipulations that
eliminate the need for such discovery;

(6)

Whether class representatives are seeking discovery on the
subject to be covered; and

(7)

Whether discovery will result in annoyance, oppression, or
undue burden or expense for the members of the class.

(Adopted, eff. Jan 1, 2002.)
Rule 1859. Settlement of class actions
(a)
[Court approval; hearing] A settlement or compromise of an entire class action,
or of a cause of action in a class action, or as to a party, requires the approval of the court after
hearing.
(b)
[Attorney fees] Any agreement, express or implied, that has been entered into
with respect to the payment of attorney fees or the submission of an application for the approval
of attorney fees must be set forth in full in any application for approval of the dismissal or
settlement of an action that has been certified as a class action.
(c)
[Preliminary approval of settlement] Any party to a settlement agreement may
submit a written notice of motion for preliminary approval of the settlement. The settlement
agreement and proposed notice to class members must be filed with the motion, and the proposed
order must be lodged with the motion.
(d)
[Order certifying provisional settlement class] The court may make an order
approving or denying certification of a provisional settlement class after the preliminary
settlement hearing.
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(e)
[Order for final approval hearing] If the court grants preliminary approval, its
order must include the time, date, and place of the final approval hearing; the notice to be given
to the class; and any other matters deemed necessary for the proper conduct of a settlement
hearing.
(f)
[Class notice] f the court has certified the action as a class action, notice of the
final approval hearing must be given to the class members in the manner specified by the court.
The notice must contain an explanation of the proposed settlement and procedures for class
members to follow in filing written objections to it and in arranging to appear at the settlement
hearing and state any objections to the proposed settlement.
(g)
[Conduct of final approval hearing] Before final approval, the court must
conduct an inquiry into the fairness of the proposed settlement.
(h)
[Judgment] If the court approves the settlement agreement after the final
approval hearing, the court must make and enter judgment. The judgment must include a
provision for the retention of the court's jurisdiction over the parties to enforce the terms of the
judgment. (Adopted, eff. Jan 1, 2002.)
Rule 1860. Dismissal of class actions
(a)
[Court approval] A dismissal of an entire class action, or of any party or cause of
action in a class action, requires court approval. Requests for dismissal must be accompanied by
an affidavit or a declaration setting forth the facts on which the party relies. The affidavit or
declaration must clearly state whether consideration, direct or indirect, is being given for the
dismissal and must describe the consideration in detail.
(b)
[Hearing] The court may grant the request without a hearing. If the request is
disapproved, notice of tentative disapproval must be sent to the attorneys of record. Any party
may seek, within 15 calendar days of the service of the notice of tentative disapproval, a hearing
on the request. If no hearing is sought within that period, the request for dismissal will be
deemed denied.
(c)
[Class notice] If the court has certified the class, and notice of the pendency of
the action has been provided to class members, notice of the dismissal must be given to the class
in the manner specified by the court. If the court has not ruled on class certification, or if notice
of the pendency of the action has not been provided to class members in a case in which such
notice was required, notice of the proposed dismissal may be given in the manner and to those
class members specified by the court, or the action may be dismissed without notice to the class
members if the court finds that the dismissal will not prejudice them. (Formerly Rule 36,
adopted, eff. Jan 1, 1984. Renumbered Rule 1860 and amended, eff. Jan. 1, 2002.)
Rule 1861. Judgment
The judgment in an action maintained as a class action must include and describe those whom
the court finds to be members of the class. Notice of the judgment must be given to the class in
the manner specified.
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COLORADO
DECISIONS INTERPRETING RULE 23 OF THE COLORADO
RULES OF CIVIL PROCEDURE
1.

Comparison with Rule 23 of the Federal Rules of Civil Procedure.

Rule 23 of the Colorado Rules of Civil Procedure is “virtually” identical to Rule 23 of the
Federal Rules of Civil Procedure. As a result, the Colorado courts look to federal decisions for
“guidance” in interpreting the Colorado Rule. State v. Buckley Powder Co., 945 P.2d 841, 844
(Colo. 1997); Mountain States Tel. & Tel. Co. v. District Court, 778 P.2d 667, 671 (Colo. 1989),
cert. denied, 493 U.S. 983 (1989); Higley v. Kidder, Peabody Co., 920 P.2d 884 (Colo. App.
1996); Rosenthal v. Dean Witter Reynolds, Inc., 883 P.2d 522, 531 (Colo. App. 1994), aff’d in
part, rev’d in part, 908 P.2d 1095 (Colo. 1995).
2.

Case Law Interpreting Rule 23.

The threshold requirements for class certification under Colorado Rule 23 are such that a
class may be certified “only if all requirements are met.” Borwick v. Bober, 529 P.2d 1351, 1353
(Colo. App. 1974). The proponent of class certification bears the burden of establishing that the
elements of the Rule have been met. Levine v. Empire Sav. & Loan Ass’n, 592 P.2d 410, 413
(Colo. 1979); Villa Sierra Condo. Ass’n v. Field Corp., 787 P.2d 661, 664 (Colo. App. 1990). A
sufficient factual basis for class certification may be established by use of the pleadings,
affidavits, discovery responses, and other evidence to show that all requirements are met.
Levine, 592 P.2d at 413. Ordinarily, the proponent of a class will be given an opportunity to
obtain discovery on class issues and present evidence at a hearing. A trial court may, however,
require some “minimal showing of substance of the class” before permitting discovery or
granting an evidentiary hearing. Id.; Clark v. Farmers Ins. Exch., -- P.3d --, 2004 Colo. App.
LEXIS 1890, *13-*14 (Colo. App. Oct. 21, 2004). To defeat certification of a class, the
opponents must also come forward with sufficient evidence. Villa Sierra Condo. Ass’n, 787 P.2d
at 666.
After entering a class certification order, a trial court may consider other evidence and
subsequent developments in the case to modify the order, redefine the class, create subclasses, or
enter other case management orders. COLO. R. CIV. P. 23(c)(1)(4); Goebel v. Colo. Dep’t of
Instits., 764 P.2d 785, 794 (Colo. 1988); Villa Sierra Condo. Ass’n, 787 P.2d at 66.

This chapter was prepared by William A. Bianco of the firm of Davis, Graham & Stubbs in Denver, Colorado.
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A.

Rule 23(a).

Numerosity: The basic standard is whether the number of putative class
members is so large as to make joinder impracticable. No specific number of class members is
required and the number of class members in the reported cases varies greatly. See, e.g., Kuhn v.
State Dep’t of Revenue, 817 P.2d 101, 105 (Colo. 1991); Mountain States Tel. & Tel. Co., 778
P.2d at 671; Cherry Hills Farms, Inc. v. City of Cherry Hills Village, 670 P.2d 779, 783 (Colo.
1983).
Commonality: There must be questions of law or fact that are common to the
class.
Typicality: The claims or defenses of the class representative must be “typical of
the claims or defenses of the class.” The typicality requirement is satisfied where the claims of
the class representatives “arise out of the same nucleus of facts as do all class members.” Jack
Holman et al. v. Patina Oil & Gas Corp. et al., 03 CV 9, slip op. at 2, (Colo. Dist. Ct., Weld
County, Oct. 13, 2005). Colorado courts may find typicality lacking if the class representative
“brings into the controversy considerations unique to that individual.” Robinson v. Lynmar
Racquet Club, Inc., 851 P.2d 274, 279 (Colo. App. 1993); Ammons v. Am. Family Mut. Ins. Co.,
897 P.2d 860, 863-864 (Colo. App. 1995).
Adequacy of representation: The named plaintiffs must be able to “fairly and
adequately protect the interests” of the class. The adequacy of prospective class representatives
and class counsel are both reviewed by the courts, which also analyze whether would-be class
representatives have conflicts of interest vis-à-vis the class. Kuhn, 817 P.2d at 106.
B.

Rule 23(b).

Before a class is certified, it must meet all of the Rule 23(a) requirements and at
least one of the Rule 23(b) criteria. Buckley Powder, 945 P.2d at 844.
Rule 23(b)(1)(A) and (1)(B): A class action may be maintained where separate
lawsuits involving class members could result in inconsistent outcomes or “establish
incompatible standards of conduct” with respect to the opposing party. Class actions under
subsection (b)(1)(B) may be maintained where individual lawsuits would “as a practical matter
be dispositive of the interests” of non-parties or substantially impair those interests.
Rule 23(b)(2): Class actions may be brought under this section where declaratory
or injunctive relief is sought against a party whose conduct affects the class generally. Where
the class members seek declaratory or injunctive relief as well as damages, the court must make
a determination as to whether the case is predominantly a (b)(2) case or predominantly a (b)(3)
case. If the court concludes that the plaintiffs seek primarily damages, the case will be classified
as a (b)(3) case and all (b)(3) requirements will apply. Buckley Powder, 945 P.2d at 845;
Goebel, 764 P.2d at 795. The Colorado Supreme Court has rejected “need” as a requirement for
certification of a (b)(2) class. Buckley Powder, 945 P.2d at 845-846. Class certification is
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proper under Rule 23(b)(2) where the plaintiff seeks to declare unconstitutional a statute and
implementing regulation. Whiteside v. Smith, 67 P.3d 1240, 1243-44 (Colo. 2003).
Rule 23(b)(3): The court must find that there are common questions of law and
fact which “predominate” over individual issues. It is not necessary for the common issues to be
“determinative of defendant’s liability,” but they must be “central” issues. Villa Sierra Condo.
Ass’n, 787 P.2d at 665; Toothman v. Freeborn & Peters, 80 P.3d 804, 809, 814 (Colo. App.
2002). Where individual issues predominate over common issues, the trial court should deny
certification. Livingston v. U.S. Bank, N.A., 58 P.3d 1088, 1090-91 (Colo. App.), cert. denied
(Colo. 2002).
The trial court is given broad discretion to determine whether certification of a
class is the “superior means to adjudicate the case. Need [for a class action] is one of many
factors which the trial court may consider in making that decision.” Buckley Powder, 945 P.2d
at 845. “In considering the issue of predominance or superiority, whether a case should be
certified is a fact-driven, pragmatic inquiry guided by the objective of judicial efficiency and the
need to provide a forum for the vindication of dispersed losses.” Medina v. Conseco Annuity
Assurance Co., 121 P.3d 345, 348 (Colo. App. 2005).
The existence of a statutory scheme for refunding taxes collected under an
unconstitutional tax statute did not preclude class action relief where the court found that a class
action was “superior” to the statutory scheme. Buckley Powder Co. v. State, 70 P.3d 547, 554
(Colo. App. 2002) (“The fact intensive superiority inquiry seeks to determine the best
mechanism for identifying claimants and processing their claims.”), cert. denied, 2003 WL
21222805 (Colo. 2003). However, where plaintiff complained about seven different types of
insurance policies with different language, “individual issues predominate[d] over common
issues of law and fact, and [] a class action [wa]s not the superior method for resolving plaintiff's
claim.” Medina, 121 P.3d at 348. If the parties can “obtain the same relief without class
certification, then a class is not the superior method . . . and certification should be denied.”
Buckley Powder Co., 70 P.3d at 554. A need for some proof of individual damages does not bar
certification. Toothman, 80 P.3d at 809, 814-16. A class may be permitted to prove aggregate
damages, with individual damages proceedings to take place at a later time. Buckley Powder
Co., 70 P.3d at 554. Class action certification is considered “particularly appropriate for
proceedings involving alleged violations of securities laws.” Toothman, 80 P.3d at 809.
C.

Rule 23(d).

The trial court is given discretion to manage class actions, including “authority to protect
putative class members against abusive practices that harm their interests in the action and
compromise the viability of maintaining the class action.” Air Communication & Satellite, Inc.
v. Echostar Satellite Corp., 38 P.3d 1246, 1253 (Colo. 2002). This authority includes the ability
to require corrective notices to class members and, in proper circumstances, to restrain future
communications “giving explicit consideration to the narrowest possible relief that would protect
the respective parties.” Id. at 1255 (citations omitted). It is clear that “defendants may seek
settlement of individual claims with potential class members.” Id. However, the Colorado
Supreme Court has articulated standards to guide trial courts in considering restrictions on future
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communications. A trial court must consider the following factors for formulating restrictions on
future communications with putative class members: “(1) the severity and likelihood of
perceived harm; (2) the precision with which the order is drawn; (3) the availability of a less
onerous alternative; and (4) the duration of the order.” Id. at 1256 (citations omitted).
Although the plaintiff must normally submit a proposal to certify a class, a court may sua
sponte act to create subclasses under appropriate circumstances or may certify only as to
common (but not as to individual) issues. Toothman, 80 P.3d at 817. A court is permitted by
Rule 23(c) and (d) to restructure classes where necessary, either on motion of a party or on its
own motion. Buckley Powder Co., 70 P.3d at 555-56; see also Medina, 121 P.3d at 349 (noting
that the “burden is on plaintiff, not the court, to suggest certification of smaller class or creation
of subclasses”) (citing Alba Conte, Herbert B. Newberg, Newberg on Class Actions § 4:25
(2002)).
D.

Rule 23(f).

For many years, Colorado courts held that orders denying class certification were final
and subject to immediate appeal. Levine v. Empire Sav. & Loan Ass’n, 557 P.2d 386, 387 (Colo.
1976). Effective July 1, 2003, Colorado Rule 23 was amended to permit discretionary appeals of
orders granting or denying class certification pursuant to the procedures set forth in C.R.S. § 1320-901. In Clark v. Farmers Insurance Exchange, -- P.3d --, 2004 Colo. App. LEXIS 1890
(Colo. App. Oct. 21, 2004), the Colorado Court of Appeals outlined a non-exclusive, five-factor
test for courts to apply in deciding whether to permit an interlocutory appeal. Those factors are:
(1) the “death knell” factor, or whether the class certification ruling is likely dispositive of the
litigation; (2) the substantial weakness factor, or whether the trial court’s ruling likely constitutes
an abuse of discretion; (3) whether the appeal will permit resolution of a legal issue important to
the litigation, as well as important in itself; (4) the nature and status of the litigation, including
the status of discovery, the pendency of relevant motions, and the length of time the matter has
been pending; and (5) whether future events may make intermediate appellate review more or
less appropriate. Id. at *6-*8.
3.

Miscellaneous comments.

A.
Cost of notice to class members: Although the named representative must
usually bear the cost of notice to class members, the Colorado Supreme Court in unusual
circumstances has placed the burden on the defendant. Mountain States Tel. & Tel. Co., 778
P.2d at 673, 676 (“content neutral” notice included with telephone bills).
B.
Objections to settlement by class members: Class members other than named
plaintiffs have standing to appeal an order approving a settlement if they intervene in the action
or if a motion to intervene is improperly denied. Higley, 920 P.2d at 889-890.
C.
Damages recovery is common fund for payment of attorneys’ fees: A damage
recovery by a class is a common fund out of which attorneys’ fees will be paid; the attorneys’
right to payment from the common fund is a substantive right. Kuhn, 942 P.2d at 1057-1060. A
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common fund remedy may be employed in a case against a governmental entity. Buckley
Powder Co., 70 P.3d at 558.
D.
Effect of previous certification of settlement classes on certification of class as
to remaining defendants: The fact that a court has certified settlement classes with respect to
some defendants in a case is not determinative as to certification of classes with regard to nonsettling defendants because litigation management issues do not arise where classes are certified
for settlement purposes. Toothman, 80 P.3d at 809-10.
E.
In class actions against public entities, fees which plaintiffs’ attorneys may
receive from award are limited by statute: The limitation in C.R.S. § 13-17-203, which limits
attorneys’ fees awarded in class actions against public entities to an amount not more than
$250,000, is unambiguous, enforceable, and constitutional. Buckley Powder Co., 70 P.3d at 56163.
F.
Claim Preclusion: Class actions for injunctive relief certified pursuant to Rule
23(b)(2) do not preclude subsequent suits for damages by class members, although such suits
would be precluded if the class had been certified under Rule 23(b)(3). Jahn ex. rel. Jahn v.
ORCR, Inc., 92 P.3d 984, 988 (Colo. 2004). The Court reasoned that due process required that
class members must be adequately represented and given notice that their claims may be lost
before they are bound to a class judgment. Since class certification under Rule 23(b)(2) requires
adequate representation, but not individual notice, members of 23(b)(2) classes who do not
receive notice are not precluded from filing subsequent damages suits. Id. at 989, 991-92.
G.
Tolling of Limitations Periods: In Rosenthal v. Dean Witter Reynolds, Inc.,
Colorado adopted the rule articulated by the United States Supreme Court in American Pipe &
Construction Co. v. Utah, 414 U.S. 538 (1974). Rosenthal, 883 P.2d at 531. Under this rule, the
commencement of a class action tolls the limitation period for all putative members of the class
until class certification is denied. At that point, class members may file their own suit or
intervene as plaintiffs in the pending action. Id. Rosenthal also addressed whether the
limitations period would be tolled with respect to a class member who sought to become a class
representative after the limitations period had passed. The court concluded that “as long as the
party seeking to act as a class representative does not commence a new, separate suit as a class
representative, but merely seeks to maintain the currently pending and timely filed action as a
class action and act as class representative, the statute of repose does not apply.” Id. at 531.

COLORADO

60

RULE 23 OF THE COLORADO RULES OF CIVIL PROCEDURE
RULE 23. CLASS ACTIONS
(a) Prerequisites to Class Action. One or more members of a class may sue or be sued
as representative parties on behalf of all only if: (1) The class is so numerous that joinder of all
members is impracticable; (2) there are questions of law or fact common to the class; (3) the
claims or defenses of the representative parties are typical of the claims or defenses of the class;
and (4) the representative parties will fairly and adequately protect the interests of the class.
(b) Class Actions Maintainable. Any action may be maintained as a class action if the
prerequisites of section (a) are satisfied, and in addition:
(1) The prosecution of separate actions by or against individual members of the
class would create a risk of:
(A) Inconsistent or varying adjudications with respect to individual
members of the class which would establish incompatible standards of conduct for the party
opposing the class; or
(B) Adjudications with respect to individual members of the class which
would as a practical matter be dispositive of the interests of the other members not parties to the
adjudications or substantially impair or impede their ability to protect their interest; or
(2) The party opposing the class has acted or refused to act on grounds generally
applicable to the class, thereby making appropriate final injunctive relief or corresponding
declaratory relief with respect to the class as a whole; or
(3) The court finds that the questions of law or fact common to the members of
the class predominate over any questions affecting only individual members, and that a class
action is superior to other available methods for the fair and efficient adjudication of the
controversy. The matters pertinent to the findings include:
(A) The interest of members of the class in individually controlling the
prosecution or defense of separate actions;
(B) The extent and nature of any litigation concerning the controversy
already commenced by or against members of the class;
(C) The desirability or undesirability of concentrating the litigation of the
claims in the particular forum;
(D) The difficulties likely to be encountered in the management of class
action.
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(c) Determination by Order Whether Class Action to Be Maintained; Notice;
Judgment; Actions Conducted Partially as Class Actions.
(1) As soon as practicable after the commencement of an action brought as a class
action, the court shall determine by order whether it is to be so maintained. An order under this
section (c) may be conditional, and may be altered or amended before the decision on the merits.
(2) In any class action maintained under subsection (b)(3), the court shall direct to
the members of the class the best notice practicable under the circumstances, including
individual notice to all members who can be identified through reasonable effort. The notice
shall advise each member that: (A) The court will exclude him from the class if he so requests
by a specified date; (B) the judgment, whether favorable or not, will include all members who do
not request exclusion; and (C) any member who does not request exclusion may, if he desires,
enter an appearance through his counsel.
(3) The judgment in an action maintained as a class action under subsections
(b)(1) or (b)(2), whether or not favorable to the class, shall include and describe those whom the
court finds to be members of the class. The judgment in an action maintained as a class action
under subsection (b)(3), whether or not favorable to the class, shall include and specify or
describe those to whom the notice provided in subsection (c)(2) was directed, and who have not
requested exclusion, and whom the court finds to be members of the class.
(4) When appropriate: (A) An action may be brought or maintained as a class
action with respect to particular issues, or (B) a class may be divided into subclasses and each
subclass treated as a class, and the provisions of this Rule shall then be construed and applied
accordingly.
(d) Orders in Conduct of Actions. In the conduct of actions to which this Rule applies,
the court may make appropriate orders:
(1) Determining the course of proceedings or prescribing measures to prevent
undue repetition or complication in the presentation of evidence or argument;
(2) Requiring, for the protection of the members of the class or otherwise for the
fair conduct of the action, the notice be given in such manner as the court may direct to some or
all of the members of any step in the action, or of the proposed extent of the judgment, or of the
opportunity of members to signify whether they consider the representation fair and adequate, to
intervene and present claims or defenses, or otherwise to come into the action;
(3) Imposing conditions on the representative parties or on intervenors;
(4) Requiring that the pleadings be amended to eliminate therefrom allegations as
to representation of absent persons, and that the action proceed accordingly;
(5) Dealing with similar procedural matters. The orders may be combined with an
order under Rule 16, and may be altered or amended as may be desirable from time to time.
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(e) Dismissal or Compromise. A class action shall not be dismissed or compromised
without the approval of the court, and notice of the proposed dismissal or compromise shall be
given to all members of the class in such manner as the court directs.
(f) Appeals. An appeal from an order granting or denying class certification under this
rule may be allowed pursuant to the procedures set forth in C.R.S. § 13-20-901 (2003).
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CONNECTICUT
DECISIONS INTERPRETING CONNECTICUT’S RULES OF
CLASS ACTION PROCEDURE
1.

Comparison of Connecticut’s Rules with Rule 23 of the Federal Rules of Civil
Procedure:

Class actions in Connecticut are governed by Connecticut Practice Book §§ 9-7 through
9-10 and Conn. Gen. Stat. § 52-105. Connecticut Practice Book § 9-7 is identical to Rule 23(a)
of the Federal Rules of Civil Procedure requiring proof of numerosity of potential claimants,
commonality and typicality of issues of law and fact, and adequacy of representation.
Similarly, Connecticut Practice Book § 9-8 is also identical to the first paragraph of
Federal Rule 23(b) combined with the first sentence of Federal Rule 23(b)(3), requiring
predominance of common issues of law or fact and superiority of a class action over other forms
of adjudication. The Connecticut rule, however, differs from the federal rule in that the federal
rule includes a non-exhaustive list of factors, designated A-D, that a court should consider when
determining whether or not the predominance and superiority requirements have been met.
While the four factors are not explicitly mentioned in the Connecticut rule, they may be used as
standards to aid the state court in its determination as well. 1 W. Horton and K. Knox,
Connecticut Practice: Practice Book Annotated § 9-8, Authors’ Comments. In addition, the two
bases for class actions in sections (b)(1) and (b)(2) of Federal Rule 23 are not found in the
Connecticut rules.
Practice Book § 9-9, requiring the approval of the court for withdrawal or compromise of
the action under all circumstances is similar, but not identical, to former Federal Rule 23(e).
Pursuant to § 9-9 of the Connecticut rule, the judicial authority may require notice of a proposed
dismissal or compromise to be given. Connecticut has not adopted the changes made in the 2003
amendment to Federal Rule 23(e) procedure for approval and notice of settlements, voluntary
dismissals, or compromises. As a result, settlement or voluntary withdrawal of a putative class
action prior to class certification still requires court approval in Connecticut, although Practice
Book § 9-10 provides a mechanism for removing class allegations from a class action complaint
and entering judgment binding only the named representatives.
The first and third sentences of Practice Book § 9-10, concerning orders to ensure
adequate representation, while not verbatim, are essentially the same as Federal Rule 23(d)(3)
and (d)(4), respectively. The second sentence of § 9-10 of the Connecticut rule is comparable to
Federal Rule 23(d)(2). Unlike Federal Rule 23(c)(2)(B), which mandates notice of the pendency
of a Rule 23(b)(3) class action, the second sentence of Practice Book § 9-10 provides that a
Connecticut court may order that notice be given of the pendency of the action.
Partial class actions may be brought in state court, even though the Practice Book rules
do not expressly provide for partial class actions as Rule 23 does.

The Connecticut summary was prepared by Richard S. Order, Esq. and Elizabeth T. Timkovich from Axinn, Veltrop
& Harkrider LLP, of Hartford, Connecticut, www.avhlaw.com.
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Connecticut has not adopted provisions similar to new Federal Rule 23(g) regarding class
counsel or 23(h) regarding attorney’s fees awards.
The only direct statutory provision for class actions in general, Conn. Gen. Stat. § 52105, provides that a class action may be brought “when the persons who might be made parties
are very numerous.” Accordingly, the Practice Book rules offer more detailed guidance than the
statute.
2.

Case Law Interpreting Class Action Rule §§ 9-7 through 9-10:
A.

General Principles

In determining whether to certify a class, a court is required to take the substantive
allegations of the complaint as true and must decide whether the requirements for class
certification have been met. Collins v. Anthem Health Plans, Inc., 275 Conn. 309, 321, 880 A.2d
106, 113 (2005) (“Collins II”) (citing Collins v. Anthem Health Plans, Inc., 266 Conn. 12, 24,
836 A.2d 1124, 1134 (2003) (“Collins I”))9; Rivera v. Veterans Mem. Med. Ctr., 262 Conn. 730,
743, 818 A.2d 731, 740 (2003). Any “doubts regarding the propriety of class certification should
be resolved in favor of certification.” Collins II, 275 Conn. at 321, 880 A.2d at 113 (quoting
Rivera, 262 Conn. at 743). While plaintiffs bear the burden of proving that they satisfy the
elements for class certification, “they need not prove that their claims ultimately will succeed.”
Rivera, 262 Conn. at 746, 818 A.2d at 741.
Since the requirements set forth in §§ 9-7 through 9-10 of the Connecticut Practice Book
are substantially similar to the requirements for class certification under Rule 23 of the Federal
Rules of Civil Procedure, a Connecticut state court may use federal case law in aid of its
construction of the Connecticut certification requirements. Collins II, 275 Conn. at 322-23, 880
A.2d at 114 (citing Collins I, 266 Conn. at 32); Rivera, 262 Conn. at 737-38, 818 A.2d at 736-37.
Also, the Connecticut Supreme Court has adopted an approach similar to that of the federal rule,
“which permits the trial court to revisit the issue of class certification throughout the
proceedings.” Rivera, 262 Conn. at 739, 818 A.2d at 738. Like Rule 23, Practice Book §§ 9-7
and 9-8 are designed to increase efficiencies in civil litigation, by preventing proliferation of
lawsuits and duplicative efforts and expenses. Collins I, 262 Conn. at 25-26, 836 A.2d at 1134,
1135 (quoting Rivera, 262 Conn. at 735).
In order for a class to be certified in Connecticut courts, the plaintiff bears the burden of
demonstrating that all the prerequisites set out in Practice Book §§ 9-7 and 9-8 are satisfied.
Arduini v. Automobile Ins. Co. of Hartford, 23 Conn. App. 585, 589, 583 A.2d 152, 154 (1990).
Section 9-7 requires that a potential class demonstrate (1) numerosity, (2) commonality, (3)
typicality, and (4) adequacy of representation before certification will be granted, and § 9-8
9

The Collins decisions will be cited many times below. The case involved a class action filed by physicians against
an insurer’s network alleging breach of contract, tortious interference with business expectations, and violations of
the Connecticut Unfair Trade Practices Act (“CUTPA”), Conn. Gen. Stat. §§ 42-110a, et seq. The central issues,
however, became class certification and partial class actions.
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additionally requires that common questions of law or fact predominate and that a class action is
superior in terms of judicial fairness and efficiency to other available adjudicative methods. See
¶¶ 2(B) and (C), infra. For recent decisions engaging in detailed analyses of these requirements,
see, e.g., Macomber v. Travelers Prop. & Cas. Corp., 277 Conn. 617, 628-32, 894 A.2d 240,
250-52 (2006) (regarding typicality and adequacy of representation); Collins II, 275 Conn. at
323-33, 880 A.2d at 114-19 (regarding commonality, adequacy of representation and
predominance); Agrella v. Ford Motor Co., 2006 Conn. Super. LEXIS 1442, *5-11 (May 18,
2006) (regarding all four § 9-7 factors and predominance); Town of New Hartford v. Conn. Res.
Recovery Auth., 2006 Conn. Super. LEXIS 798, *9-41 (May 21, 2006) (regarding all §§ 9-7 and
9-8 factors); Palmer v. Friendly Ice Cream Corp., 2006 Conn. Super. LEXIS 311, *3-13 (Jan.
25, 2006) (regarding all four § 9-7 factors and predominance); Macomber v. Travelers Prop. &
Cas., 2004 Conn. Super. LEXIS 1634, *14-34 (May 26, 2004) (same).
B.

Section 9-7. Prerequisites to Class Actions

Connecticut Practice Book § 9-7 provides that, in order for one or more members of a
class to sue or be sued as representatives on behalf of all the other members, the following four
prerequisites must be met.
(1)
Numerosity: While the plaintiff is not required to provide the court with
an exact class size, the plaintiff is required to show “some evidence or a reasonable estimate” of
the number of members in a class. Stebbins v. Doncasters, Inc., 2000 Conn. Super. LEXIS 1815,
*8 (Jul. 14, 2000) (quoting Campbell v. New Milford Bd. of Educ., 36 Conn. Supp. 357, 360, 423
A.2d 900 (1980)). Mere speculation or conclusory allegations as to the size of the class will not
justify certification. See, e.g., Arduini, 23 Conn. App. at 591, 583 A.2d at 155; Rivera v.
Rowland, 1996 Conn. Super. LEXIS 2983, *4 (Nov. 8, 1996). Statistics may support a finding
of numerosity but are unlikely to be sufficient without evidence of specific individuals who
qualify for the class, “or other strong and reliable indicia of numerosity.” See Parker v. ColgatePalmolive Co., 2004 Conn. Super. LEXIS 3536, *12-15 (Nov. 29, 2004) (holding almost total
reliance on statistical extrapolations was too close to speculation). Once the appropriate size of
the class is fairly determined, “[t]he fact that an unknown percentage of class members might
wish to opt out of the case is immaterial.” Palmer, 2006 Conn. Super. LEXIS 311 at *4.
There is no “magic” number of people involved in an action that automatically fulfills the
numerosity requirement. Generally, however, numbers that are amenable to a simple joinder of
parties are too small for certification as a class. See Arduini, 23 Conn. App. at 590, 583 A.2d at
154 (10-11 people too small for class certification); Villano v. Constantinou, 2003 Conn. Super.
LEXIS 1345, *2-3 (May 2, 2003) (certification denied where petitioners identified only 20
members of one subclass and 9 members of another). Even larger numbers of parties can be
deemed more suitable for joinder than for class certification. For example, as the court in Town
of New Hartford, supra, recognized, “many cases with a potential class membership in excess of
40 result in the denial of class certification because joinder is not impracticable . . . .” Id., 2006
Conn. Super. LEXIS 798 at *13 (citing cases from the Southern District of New York, District of
Hawaii, and Connecticut denying certification to classes of 57, 54, 200 and 188 members,
respectively). Nevertheless, a class consisting of as few as 40 members can be sufficiently
numerous for class certification. See id. at *10-11 (“The United States Court of Appeals for the

CONNECTICUT

66

Second Circuit has stated that ‘the difficulty in joining as few as 40 class members should raise a
presumption that joinder is impracticable.’”) (quoting Robidoux v. Celani, 987 F.2d 931, 935 (2d
Cir. 1993)). See also Hastedt v. Remodeling Contrs. Ass’n, Inc., 2000 Conn. Super. LEXIS 854,
*5 (Apr. 3, 2000) (“A class of 80 or 90 members clearly would be so numerous as to make
joinder impracticable.”); Campbell, 36 Conn. Supp. at 361, 423 A.2d at 903 (class of 450-800
members numerous enough for certification).
Courts may consider more than just the number of people in the class in determining the
practicability of joinder: “Courts should not be so rigid as to depend upon mere numbers as a
guideline on the practicability of joinder; a determination of practicability should depend upon
all the circumstances surrounding a case.” Town of New Hartford, 2006 Conn. Super. LEXIS
798 at *12 (quoting Demarco v. Edens, 390 F.2d 836, 845 (2d Cir. 1968)). For instance, courts
may consider such additional factors as the geographic location of potential class members, the
judicial economy of avoiding individual suits, and the class members’ resources and abilities to
bring individual actions. See Town of New Hartford, supra, at *15-17, *28-29 (noting that
centralized location of class members in Connecticut and high level of members’ sophistication
favored joinder, but ultimately granting certification due to likely tainting of potential class
members caused by defendant’s misleading statements to them). See also Liss v. Milford
Partners, 2005 Conn. Super. LEXIS 1376 (May 26, 2005) (individuals in a potentially small
class of less than 40 had already obtained individual counsel and so judicial economy would not
be assisted through certification of a class); Parker, 2004 Conn. Super. LEXIS 3536 at *125
(holding that class of Connecticut claimants was not so geographically dispersed as to make
joinder impracticable).
(2)
Commonality: Commonality does not require a complete identity of legal
and factual issues among all members of the class. Commonality only requires that there exists
some common question of law or fact among the members, not that it predominate. Town of
New Hartford, 2006 Conn. Super. LEXIS 798 at *29 (citing Campbell, 36 Conn. Supp. at 362).
The need for individual treatment of members of the class on the issue of damages does not
defeat commonality. Marr v. WMX Tech. Inc., 244 Conn. 676, 683, 711 A.2d 700, 703 (1998).
(3)
Typicality: The injury to the representative of the class must be typical
of, and directly related to, the injury to the class as a whole, so that “each class member’s claim
arises from the same course of events, and each class member makes similar legal arguments to
prove the defendant’s liability.” Collins I, 266 Conn. at 34, 836 A.2d at 1140 (citation omitted).
While typicality does not require the named representatives and the class members to base their
claims on identical factual allegations, the question of law or fact in dispute must hold the same
degree of centrality in each claim. Id. See also Robichaud v. Hewlett Packard Co., 82 Conn.
App. 848, 854, 848 A.2d 495, 499 (2004) (claims not typical where “they do not share with the
members of the proposed class a characteristic that is central to the claim asserted.”). For
instance, “class certification is inappropriate where a putative class representative is subject to
unique defenses which threaten to become the focus of the litigation.” Macomber, 277 Conn. at
629-30, 894 A.2d at 251 (internal citations omitted).
(4)
Adequacy: The requirement of Practice Book § 9-7(4) that the named
representatives be able to fairly and adequately protect the interests of the entire class is meant to
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“address[] concerns about the competency of class counsel and conflicts of interest. The
adequacy requirement is met when the representatives: (1) have common interests with the
unnamed class members; and (2) will vigorously prosecute the class action through qualified
counsel.” Collins II, 275 Conn. at 326, 880 A.2d at 116 (internal citations and quotation marks
omitted). In other words, the court must be satisfied that there are no antagonistic claims or
interests among class members that would fracture the class and present a conflict of interest
between the named representatives’ counsel and other class members and that the
representatives’ counsel are properly qualified to litigate the class action. Agrella, 2006 Conn.
Super. LEXIS 1442 at *8-9. “It is axiomatic that no party can fairly or adequately represent the
interests of the absent class if he is also motivated by interests adverse to the class as a whole.”
McNerney v. Carvel, 2001 Conn. Super. LEXIS 619, * 17 (Feb. 23, 2001) (quoting McQuillan v.
Engelman, 2000 Conn. Super. LEXIS 370, *7-8 (Feb. 10, 2000) (citation omitted)). See also
Saphir v. Neustadt, 37 Conn. Supp. 46, 48-49, 429 A.2d 972, 973 (1980) (striking class action
allegations of pro se plaintiff).
If any problems arise regarding the adequacy of the representation of a class, the court is
empowered under Practice Book § 9-10 to order an amendment to the pleadings eliminating all
reference to absent parties. See Campbell, 36 Conn. Supp. at 373, 423 A.2d at 909.
C.

Section 9-8. Class Actions Maintainable

In order for a class action to be certified, a court must find, in addition to the four
prerequisites of Practice Book § 9-7, that questions of law or fact common to the members of the
class predominate over any questions affecting only individual members and that a class action is
superior to other methods of adjudication. Practice Book § 9-8. Because there is an absence of
any Practice Book rule providing factors to be considered in determining the “predominance”
and “superiority” requirements, the Connecticut Supreme Court has used the four factors set
forth in Rule 23(b)(3) of the Federal Rules of Civil Procedure to assess whether the
predominance and superiority requirements have been satisfied. Collins I, 266 Conn. at 48-49,
56-57, 836 A.2d at 1147, 1152. Those factors are:
(A) the interest of members of the class in individually controlling the prosecution or
defense of separate actions; (B) the extent and nature of any litigation concerning the
controversy already commenced by or against members of the class; (C) the desirability
or undesirability of concentrating the litigation of the claims in the particular forum; (D)
the difficulties likely to be encountered in the management of a class action.
Id. at 48-49, 836 A.2d at 1147 (quoting Fed. R. Civ. P. 23(b)(3)).
(1)
Predominance: The requirement of predominance is “far more
demanding” than that of commonality. Id. at 48 (quoting Anchem Prods., Inc. v. Windsor, 521
U.S. 591, 624, 138 L. Ed. 2d 689 (1997)). Predominance does not require a complete unanimity
of common questions as to all class members. Campbell, 36 Conn. Supp. at 368-69, 423 A.2d at
907. For example, “the presence of individualized damages issues does not prevent a finding
that the common issues in the case predominate . . . , [p]articularly when damages can be
computed according to some formula, statistical analysis, or other easy or essentially mechanical
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methods.” Collins II, 275 Conn. at 330-31, 880 A.2d at 118 (internal citations and quotation
marks omitted). If, however, liability regarding each member of the class must proceed on an
individualized basis, class certification will not be granted. Parker, 2004 Conn. Super. LEXIS
3536 at *23-26 (class certification denied where issues subject to individualized proof
predominated over issues subject to generalized proof); Granito v. IBM, 2004 Conn. Super.
LEXIS 365, *2-3 (Feb. 17, 2004) (no predominance where individual hearings needed to decide
liability, causation and damages). “Only when common questions of law or fact ‘will be the
object of most of the efforts of the litigants and the court’ will the predominance test be
satisfied.” Collins II, 275 Conn. at 332, 880 A.2d at 119 (citation omitted). See also McNerney,
2001 Conn. Super. LEXIS 619 at * 22 (“When common questions represent a significant aspect
of a case so that they can be resolved for all class members in a single suit, predominance
exists.”) (quoting Walsh v. Nat’l Safety Assocs., Inc., 44 Conn. Supp. 569, 588-89, 695 A.2d
1095 (1996), aff’d, 241 Conn. 278 (1997)).
Courts, therefore, conduct the following three-point inquiry when determining whether
common questions predominate: (1) What are the elements of the causes of action sought to be
asserted on behalf of the class? (2) Could generalized evidence be offered to prove those
elements on a class-wide basis, or will individualized proof be needed to establish each class
member’s entitlement to monetary or injunctive relief? (3) How do the common issues that are
subject to generalized proof weigh against the issues requiring individualized proof? Collins II,
275 Conn. at 331-32, 880 A.2d at 118-19; Palmer, 2006 Conn. Super. LEXIS 311 at *10-11.
(2)
Superiority: In assessing the superiority requirement, Connecticut courts
may consider the same non-exhaustive list of factors found in Federal Rule 23(b)(3) as used in
determining predominance. Collins I, 266 Conn. at 56-57, 836 A.2d at 1152 (superiority
requirement met where class was not so large as to present manageability issues, judicial
economy would be lost if each class member were required to bring individual action
challenging same conduct, and incentive for each class member to bring individual action was
relatively small). The predominance and superiority criteria are intertwined so that, “[i]f the
predominance criterion is satisfied, courts generally will find that the class action is a superior
mechanism even if it presents management difficulties.” Collins II, 275 Conn. at 347, 880 A.2d
at 127 (citation omitted). See also Lawrence Mall of New Haven v. City of West Haven, 2004
Conn. Super. LEXIS 176, *29 (Jan. 20, 2004) (“Where . . . common issues predominate and
parties are numerous, the superiority of a class action over individual suits is obvious and has
been recognized by the courts.”) (quoting Campbell, 36 Conn. Supp. at 370).
Superiority is also generally found where “the certification of the class would avoid
inconsistent verdicts, and would promote judicial economy because all of the cases would be
heard in one central location[,] [a]ll witnesses would testify once in a trial instead of, perhaps,
numerous times, and all exhibits could be contained in one location.” Town of New Hartford,
2006 Conn. Super. LEXIS 798 at *41. Additionally, class actions are often superior where some
class members’ economic injuries are too miniscule to justify the commencement of individual
actions, certification will minimize the proliferation of lawsuits that might otherwise result, and
duplicative adjudicative efforts and litigation expenses can be avoided. Lawrence Mall, 2004
Conn. Super. LEXIS 176 at *29-30 (citation omitted). See also Parker, 2004 Conn. Super.
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LEXIS 3536 at *32 (“A class action provides a superior means for claimants of small amounts to
prosecute their cases.”).
D.

Section 9-9. Dismissal or Compromise of Class Action

“The Connecticut class action rule also requires court approval of any withdrawal action
due to a settlement and may require notice of such proposed dismissal, compromise or settlement
to be given to absent members.” Hennessey v. Connecticut Valley Fitness Centers, Inc., 2001
Conn. Super. LEXIS 2624, *14 (Sep. 12, 2001) (citing Practice Book §§ 9-9 and 9-10). For a
denial of a motion to approve a class settlement, see Gray v. Found. Health Sys., Inc., 2004
Conn. Super. LEXIS 989, *3-30 (Apr. 21, 2004) (considering nine factors in determining that
proposed settlement was not sufficiently fair, reasonable and adequate: (1) complexity, expense
and likely duration of litigation, (2) reaction of class to settlement, (3) stage of proceedings and
amount of discovery completed, (4) risks of establishing liability, (5) risks of establishing
damages, (6) risks of maintaining class action through trial, (7) ability of defendants to withstand
greater judgment, (8) range of reasonableness of settlement fund in light of best possible
recovery, and (9) range of reasonableness of settlement fund in light of attendant risks of
litigation).
As explained in Part 1, above, Connecticut has not adopted the changes made in the 2003
amendment to Federal Rule 23(e) procedure for approval and notice of settlements, voluntary
dismissals, or compromises. As a result, settlement or voluntary withdrawal of a putative class
action prior to class certification still requires court approval in Connecticut, although Practice
Book § 9-10 provides a mechanism for removing class allegations from a class action complaint
and entering judgment binding only the named representatives.
3.

Miscellaneous:

As a practical matter, class actions should normally qualify for the Connecticut Complex
Litigation Docket, a special statewide docket of cases “that have many parties and common
questions of law or fact.” Practice Book § 23-13. Other factors considered in an application for
case referral to the Complex Litigation Docket are legally intricate issues and the possibility of
millions of dollars in damages or a lengthy trial. Cases on the Complex Litigation Docket are
assigned to one of several judges on the Complex Litigation Docket for the entire case rather
than to whatever judge is available for motions and trial on the regular civil docket.
With regard to the numerosity prerequisite of Practice Book § 9-7(1), even when the
majority of factors, including geographic location of the putative class members, the class
members’ level of sophistication, and judicial economy, arguably favor joinder (and, thus, denial
of class certification), certification may be warranted if the defendant has engaged in misleading
conduct toward potential class members. See Town of New Hartford, 2006 Conn. Super. LEXIS
at *28-29 (where defendant made statements to potential class members misleading them into
believing that they would face increased costs by joining suit, court found that joinder would be
difficult, if not impossible, and, therefore, certification was warranted).
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Partial class actions may be brought in state court, even though the Practice Book rules
do not expressly provide for partial class actions. Collins I, 266 Conn. at 25-27, 836 A.2d at
1135-36. Note that Rule 23(c)(4) of the Federal Rules does specifically authorize partial class
actions.
In 2004, the Connecticut Appellate Court held that a judgment on the merits against a
person claiming to be a representative of a purported class does not render moot an appeal
challenging the denial of class certification or deprive the person of standing to bring the appeal.
Robichaud, 82 Conn. App. at 851-52, 848 A.2d at 498.
The Connecticut Supreme Court held that the decision to decertify a class is an
appealable final judgment and that the trial court abused its discretion in decertifying a class in
Rivera, 262 Conn. at 731-32, 818 A.2d at 733. The Court held that, once certified, a class should
be decertified only where it is clear that changed circumstances make continued class action
treatment improper. Id. at 740, 818 A.2d at 738 (citation omitted).
Evidence offered in state court to support or oppose a motion for class certification must
comply with the Connecticut Code of Evidence. Robichaud v. Hewlett-Packard Co., 2002 Conn.
Super. LEXIS 3436, *2-3 (Oct. 25, 2002) (noting, in contrast, that the federal rule does not
require that evidence comply with the Federal Rules of Evidence when ruling on class
certification).
In Rigat v. GAF Materials Corp., 2002 Conn. Super. LEXIS 272, *12-13 (Jan. 25, 2002),
the court held that plaintiff was bound by the terms of an Alabama class action settlement which
became the subject of a court judgment despite lack of actual notice of the Alabama class action.
The standard for class notice is “best practicable,” and the Alabama court’s holding that the
notice given to class members “was the best practicable under the circumstances” and complied
with applicable state and federal law meant that the judgment must be afforded full faith and
credit and given res judicata effect.
In Bertelson v. City of Norwich, 2000 Conn. Super. LEXIS 2581, *8 (Oct. 5, 2000), the
court held that Conn. Gen. Stat. § 7-250 (granting private property owners the right to appeal
sewer assessments) does not authorize class actions. The court also noted that the numerosity
requirement for class actions would not be met and the putative class was not widely dispersed.
Although the amount of each claim was not large and it would be “preferable to have one lawsuit
instead of forty,” the court held that permissive joinder (Practice Book § 9-4) would allow for
such efficiency “without the need to manufacture a class representative.” Id.
A motion to strike has been recognized as the appropriate method for testing the
sufficiency of allegations establishing the basis and suitability of a class action. See, e.g., Kubas
v. Hartford Fin. Servs. Co., 2000 Conn. Super. LEXIS 1855, *3-4 (Jul. 19, 2000); Saphir, 37
Conn. Supp. at 48, 429 A.2d at 973.
In Grimes v. Housing Authority, 242 Conn. 236, 243, 698 A.2d 302, 306 (1997), the
Connecticut Supreme Court adopted the rule in American Pipe & Construction Co. v. Utah, 414
U.S. 538, 554, 94 S. Ct. 756, 38 L. Ed. 2d 713 (1974), that “the commencement of a class action
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suspends the applicable statute of limitations as to all asserted members of the class who would
have been parties had the suit been permitted to continue as a class action.”
It has been held that Conn. Gen. Stat. § 52-105, which permits a class action, only applies
to civil actions, Jones v. Foote, 165 Conn. 516, 520-21, 338 A.2d 467, 469 (1973), and,
therefore, does not apply to, e.g., administrative appeals, id., or probate proceedings, Mahakian
v. Kalamian, 13 Conn. Supp. 327, 329 (1945).
Two sections under Connecticut’s Unfair Trade Practices Act (“CUTPA”) pertain to class
actions:
Conn. Gen. Stat. § 42-110g states in pertinent part:
Action for damages. Class actions. Costs and fees. Equitable relief. Jury trial.
(a)
Any person who suffers any ascertainable loss of money or property, real or
personal, as a result of the use or employment of a method, act or practice prohibited by
section 42-110b, may bring an action in the judicial district in which the plaintiff or
defendant resides or has his principal place of business or is doing business, to recover
actual damages. . . .
(b)
Persons entitled to bring an action under subsection (a) of this section may,
pursuant to rules established by the judges of the Superior Court, bring a class action on
behalf of themselves and other persons similarly situated who are residents of this state or
injured in this state to recover damages.
*

*

*

(d)
. . . In a class action in which there is no monetary recovery, but other relief is
granted on behalf of a class, the court may award, to the plaintiff, in addition to other
relief provided in this section, costs and reasonable attorneys’ fees. In any action brought
under this section, the court may, in its discretion, order, in addition to damages or in lieu
of damages, injunctive or other equitable relief.
*

*

*

(f)
An action under this section may not be brought more than three years after the
occurrence of a violation of this chapter.
Emphasis added.
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Conn. Gen. Stat. § 42-110h states:
Class actions.
As soon as practicable after the commencement of an action brought as a class action, the
court shall determine by order whether it is to be so maintained. An order under this
section may be conditional, and it may be amended before decision on the merits. An
order issued under this section shall be immediately appealable by either party.
Class actions are also permissible under Conn. Gen. Stat. § 36a-683, pertaining to
disclosure by creditors, and § 12-242kk, pertaining to condemnation.
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Conn. Rules for the Superior Court, Practice Book §§ 9-7 through 9-10
§ 9-7 (formerly § 87). Class Actions--Prerequisites to Class Actions
One or more members of a class may sue or be sued as representative parties on behalf of
all only if (1) the class is so numerous that joinder of all members is impracticable, (2)
there are questions of law or fact common to the class, (3) the claims or defenses of the
representative parties are typical of the claims or defenses of the class, and (4) the
representative parties will fairly and adequately protect the interests of the class.
§ 9-8 (formerly § 88). Class Actions--Class Actions Maintainable
An action may be maintained as a class action if the prerequisites of Section 9-7 are
satisfied and the judicial authority finds that the questions of law or fact common to the
members of the class predominate over any questions affecting only individual members
and that a class action is superior to other available methods for the fair and efficient
adjudication of the controversy.
§ 9-9 (formerly § 89). Class Actions--Dismissal or Compromise of Class Action
A class action shall not be withdrawn or compromised without the approval of the
judicial authority. The judicial authority may require notice of such proposed dismissal
or compromise to be given in such manner as it directs.
§ 9-10 (formerly § 90). Class Actions--Orders to Ensure Adequate Representation
The judicial authority at any stage of an action under this section may require such
security and impose such terms as shall fairly and adequately protect the interests of the
class in whose behalf the action is brought or defended. It may order that notice be
given, in such manner as it may direct, of the pendency of the action, of a proposed
settlement, of entry of judgment, or of any other proceedings in the action, including
notice to the absent persons that they may come in and present claims and defenses if
they so desire. Whenever the representation appears to the judicial authority inadequate
fairly to protect the interests of absent parties who may be bound by the judgment, it may
at any time prior to judgment order an amendment of the pleadings, eliminating
therefrom all reference to representation of absent persons, and it shall order entry of
judgment in such form as to affect only the parties to the action and those adequately
represented.
Conn. Gen. Stat. § 52-105. Numerous parties may be represented by one.
When the persons who might be made parties are very numerous, so that it would be
impracticable or unreasonably expensive to make them all parties, one or more may sue
or be sued or may be authorized by the court to defend for the benefit of all.
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DELAWARE
DECISIONS INTERPRETING RULE 23 OF THE DELAWARE RULES
OF THE SUPERIOR COURT AND THE CHANCERY COURT11
1.

Comparison of Delaware Rules with Rule 23 of the Federal Rules of Civil Procedure

Delaware continues to maintain separate law and equity courts. The law court at the trial
level is the Superior Court; the equity court is the Court of Chancery. The class action rules in
the Superior Court and the Chancery Court are similar to Fed. R. Civ. P. 23. O'Malley v. Boris,
C.A. No. 15735, 2001 WL 50204 (Del. Ch. Jan. 11, 2001). Because of the similarity between
the state rules and Fed. R. Civ. P. 23, federal case law and the Advisory Committee's notes are
considered persuasive authority in Delaware state court actions. Noerr v. Greenwood, C.A. No.
14320-NC, 2002 WL 31720734, at *5 (Del. Ch. Nov. 2, 2002); Nottingham Partners v. Dana,
564 A.2d 1089, 1094 (Del. 1989). Federal decisions interpreting Fed. R. Civ. P. 23 provide
guidance when applying and construing the rule. Boris, 2001 WL 50204, at *3. Note however,
that Delaware does not have a counterpart to Fed. R. Civ. P. 23(f), which permits an
interlocutory appeal from an order denying class certification, 23(g), which establishes the
procedure and standards for appointment of class counsel, or 23(h), which provides the court
with a framework for an eventual fee award or for monitoring the work of class counsel. In
addition, the Delaware rules do not reflect the 2003 amendments of Fed. R. Civ. P. 23(c) and (e).
2.

Summary of Case Law Interpreting Chancery Court and Superior Court Rule 23
a.

Rule 23(a)

(1)
Numerosity: Precise enumeration of class members is not required and
there is no "magic" number for determining whether joinder is impracticable. Zimmerman v.
Home Shopping Network, Inc., C.A. Nos. 10911 & 10919, 1990 WL 118363 (Del. Ch., Aug. 14,
1990) (certifying class of purchasers of debentures which were originally sold to 140
purchasers). The Court should consider the circumstances surrounding the case and not just the
number of class members. Mentis v. Delaware American Life Ins. Co., C.A. No. 98C-12-023,
2000 WL 973299 (Del. Super. May 30, 2000). The "number of potential class members is not,
in itself, determinative of this analysis." Id. Other factors are considered including geographical
diversity of the class members, the nature of the action, the size of individual claims, the relief
sought and the ease of identifying class members. Id. Classes with as few as 40 members may
be sufficient; usually anything over one hundred will satisfy the numerosity requirement. Leon
H. Weiner & Assoc. Inc. v. Krapf, 584 A.2d 1220 (Del. 1991); Mentis, 2000 WL 973299, at *3
(usually, more than 40 members is adequate). Class size of fewer than twenty-five members is
The Delaware Class action rules summary was prepared by Elizabeth M. McGeever and Bruce E. Jameson of
Prickett, Jones & Elliott, P.A. in Wilmington, Delaware. Ms. McGeever and Mr. Jameson have substantial
experience litigating stockholder class and derivative actions. They acknowledge the assistance of Karla Levinson,
a summer associate.
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not permitted unless special circumstances justify class certification. Erickson v. Centennial
Beauregard Cellular LLC, C.A. No. 19974, 2003 WL 1878583, at *3 (Del. Ch. April 11, 2003).
To date, most Delaware class actions have been brought on behalf of stockholders of nationally
traded securities and numerosity is often inferred from the aggregate dollar value of the securities
sold. See e.g., Van de Walle v. Salomon Brothers, Inc., C.A. No. 8984, 1997 WL 633288 (Del.
Ch. Oct. 2, 1997) (fair to assume that class consists of hundreds of purchasers where eight
million shares sold in offering that raised over $165 million). If the factors establishing
numerosity are present, numerosity will not be defeated simply because some of the putative
class members have the financial wherewithal to proceed on their own. Smith v. Hercules, Inc.,
C.A. No. 01C-08-291, 2003 WL 1580603, at *5 (Del. Super. Jan. 31, 2003).
(2)
Commonality: Commonality is satisfied "where the question of law
linking the class members is substantially related to the resolution of the litigation even though
the individuals are not identically situated." Weiner, 584 A.2d at 1225 (citation omitted).
Additionally, the requirement will normally be satisfied "if the named plaintiff shares at least one
question of fact or law with the grievances of the prospective class." Mentis, 2000 WL 973299,
at *3. In Weiner, the Court held that the commonality requirement was satisfied in a defendant
class action against 203 property owners arising out of a common deed restriction. In Oliver v.
Boston University, C.A. No. 16570, 2002 WL 385553 (Del. Ch. Feb. 28, 2002), the Court did
not certify a class of stockholders because the class included those who held stock prior to the
challenged merger, and those who did not own stock when the merger was consummated. The
Court held that there were no questions of law or fact common to all members of the purported
class, thus the class lacked commonality. Id. at *4.
Neither equitable nor common law fraud claims are maintainable as a class action
because individual questions of law or fact, particularly as to the element of justifiable reliance,
predominate over common questions of law or fact. Gaffin v. Teledyne, Inc., 611 A.2d 467, 472
(Del. 1992); Manzo v. Rite Aid Corp., C.A. No. 18451-NC, 2002 WL 31926606, at *4 (Del. Ch.
Dec. 19, 2002), aff'd, 825 A.2d 239 (Del. 2003).
(3)
Typicality: The test of typicality is that the legal and factual position of
the class representative must not be markedly different from those of putative class members.
Weiner, 584 A.2d at 1225; Paine Webber R&D Partners, L.P. v. Centocor Inc., C.A. No. 96C04-194-WTQ, 1997 WL 719096 (Del. Super. Oct. 9, 1997). The typicality requirement is
satisfied if the representative's claim or defense arises from the same series of events or course of
conduct that gives rise to the claims of other members of the class and is based on the same legal
theory. Weiner, 584 A.2d at 1226; Boris, 2001 WL 50204, at *3. A class representative's claims
are considered typical if they do not require substantially more or less proof than would the
claims of putative class members. Singer v. Magnavox, C.A. No. 4929, 1978 WL 4651 (Del.
Ch. Dec. 14, 1978). Differences in the amount of damages that may be awarded among the
putative class members will not defeat typicality. Smith, 2003 WL 1580603, at *8.
The trading strategies of a hedge fund do not make them atypical for class certification
purposes. Regal Entm't Group v. Amaranth LLC, 894 A.2d 1104, 1111-1112 (Del. Ch. 2006).
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(4)
Adequacy: Adequacy of representation is a factual question. In re Best
Lock Corp, 845 A.2d 1057, 1093 (Del. Ch. 2001); Price v. Wilmington Trust Co., 730 A.2d
1236, 1238 (Del. Ch. 1997). The issue is whether the class representative is competent to
represent the entire class. Prezant v. DeAngelis, 636 A.2d 915, 923 (Del. 1994). When
determining the adequacy of representation, the Court considers the quality of the plaintiff's case
as well as the caliber of the legal representation. Alston v. State of Delaware, C.A. No. 01-C-09030, 2002 WL 184247 (Del. Super. 2002) (holding that a pro se plaintiff is not an adequate
representative for the class considering the complicated legal matters that class actions
encompass). The fact that class counsel plays a dominant role does not mean that the class
representative is inadequate. In re Infinity Broadcasting Corporation Shareholders Litigation,
802 A.2d 285, 291 (Del. 2002). Topics that may require consideration in assessing adequacy
include: when did the representative acquire stock, whether it has since continuously held an
equity position, whether there is some personal agenda unrelated to the claims or best interest of
the nominal defendant and its shareholders, and whether the plaintiff may be subject to any
defenses not applicable to shareholders in general. California Public Employees' Retirement
System v. Coulter, C.A. No. 19191-NC, 2004 WL 1238443, at *4 (Del. Ch. May 26, 2004). The
requirement that the class representative adequately represent the interests of the class is similar
to the typicality requirement, but it focuses more directly on whether the proposed class
representative has any conflict of interest with the class. In re Best Lock Corp., 845 A.2d at
1093.
Close scrutiny is given to the adequacy requirement in defendant class actions
because of the risk that plaintiff will seek a weak adversary to represent the class. Weiner, 584
A.2d at 1224. A hedge fund may adequately represent a defendant class. Regal Entm’t Group,
894 A.2d at 1110. In Regal, the defendant hedge fund publicly disputed the method by which
plaintiff Regal, an issuer of a series of convertible notes, calculated the number of common
shares that a noteholder would receive on conversion. Id. at 1105-1106. Regal sought a
declaration that its calculation method was correct. Id. at 1106. The court explained that
certification of a defendant class was appropriate here in order to protect Regal from
"inconsistent claims by similarly situated Noteholders." Id.
b.

Rule 23(b)

Rule 23(b)(1)(A): Certification is appropriate under Rule 23(b)(1)(A) when a
determination of the rights of all parties is necessary to avoid inconsistent or varying
adjudications. Weiner, 584 A.2d at 1226. The fact that the relief sought is monetary will not, on
its own, defeat certification under Rule 23(b)(1). Noerr, 2002 WL 31720734, at *5. In Weiner,
the Court ruled that certification of a defendant class consisting of over 200 property owners was
appropriate under (b)(1)(A) because of the risk of the plaintiffs suing each landowner
individually and obtaining inconsistent results. Generally, actions challenging the exercise of
fiduciary duties in corporate transactions are properly certified under Rule 23(b)(1). In re AXA
Financial, Inc., No. Civ.A. 18268, 2002 WL 1283674 (Del. Ch. May 22, 2002); see Turner v.
Bernstein, 768 A.2d 24 (Del. Ch. 2000).
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Rule 23(b)(1)(B): Under (b)(1)(B), the focus is on the effect separate actions
would have on the ability of other parties to protect their interests. Paine Webber, 1997 WL
63318, at *6.
Rule 23(b)(2): This section is used for cases seeking class-wide injunctive or
declaratory relief. Nottingham Partners, 564 A.2d at 1095. A request for money damages does
not preclude certification under (b)(2) so long as it is not the predominant remedy. Id. Courts
have discretionary power under Rule 23(b)(2) to allow members to opt out of the class. Id. at
1098.
Rule 23(b)(3): This section is used primarily for class-wide suits seeking money
damages. Alabama By-Products Corp. v. CEDE & Co., 657 A.2d 254, 261 (Del. 1995). Mere
obstacles in calculating class damages should not preclude class certification. Benning v. Wit
Capital Group, Inc., C.A. No. 116, 2001 WL 1388544 (Del. Nov. 1, 2001). Certification of a
class based on oral misrepresentations is generally denied because such representations are likely
to vary from purchaser to purchaser and thus involve predominantly individual questions.
Mentis, 2000 WL 973299, at *7. Non-disclosure mass tort cases (i.e., those without a common
connection such as a single-event disaster) are not suitable for class treatment because individual
issues relating to causation predominate over common issues. Muttart v. Am. Mortgage & Guar.
Co., C.A. No. 96C-09-263, 1998 WL 110067 (Del. Super. Feb. 9, 1998). When the fact of
damage must be proven on an individual basis, the predominance requirement is not satisfied.
Wit Capital Group, Inc. v. Benning, 897 A.2d 172, 185-186 (Del. 2006). For example, in Wit,
investors alleged that they were wrongfully denied the opportunity to purchase IPO shares. Id. at
185. Because some of the investors may have ended up selling their investments for less than the
IPO price, they were not injured, so therefore there was no injury-in-fact common to all class
members. Id. The court rejected that a lost investment opportunity was an injury-in-fact. Id. at
186.
3.

Miscellaneous Comments

Settlement classes are permissible, but the trial court must explicitly determine that all of
the requirements of Rule 23 are satisfied. Prezant, 636 A.2d 915. Without deciding the merits of
the case, it is the court's job to review a proposed settlement to ascertain that its terms are fair
and reasonable. Blank v. Belzberg, C.A. No. 19567, 2003 WL 21434126, at *3 (Del. Ch. June
19, 2003). "Of particular importance is the balance between the strength of the claims being
compromised against the benefits secured for the class by the settlement." Id. Although
Delaware law favors settlement over litigation, in a class action suit, the Court must vigilantly
protect the interests of the unrepresented class. In re Prime Hospitality, Inc. Shareholders
Litigation, C.A. No. 652-N, 2005 WL 1138738, at *7 (Del. Ch. May 4, 2005). As such, the
Court will not approve a settlement where the record is inadequate and inconsistent. Id.
State court settlements of stockholder class actions usually include a release of federal
securities laws claims. This occurs even if the federal claims could not be brought in state court
in the first instance, i.e., claims under the Securities Exchange Act of 1934. See e.g., In re MCA
Shareholders Litigation, C.A. No. 11740, 1993 WL 43024 (Del. Ch. Jan. 21, 1993), aff'd, 633
A.2d 370 (Del. 1993). The settlement in MCA was challenged in the Ninth Circuit and led to the
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United States Supreme Court's decision in Matsushita Electric Indus. Co., Ltd. v. Epstein, 516
U.S. 367 (1996), wherein the Supreme Court held that the final judgment in the Delaware
settlement was entitled to full faith and credit.
Class counsel may present a proposed settlement over the objections of the named
plaintiffs. In re M&F Worldwide Corp., 799 A.2d 1164 (Del. Ch. 2002). Once class
representatives object to a settlement negotiated on their behalf, "class counsel may continue to
represent the remaining class representatives and the class, as long as the interest of the class in
continued representation by experienced counsel is not outweighed by the actual prejudice to the
objectors being opposed by their former counsel." Id. at 1176 (quoting, Lazy Oil Co. v. Witco
Corp., 166 F.3d 581, 590 (3rd Cir. 1999)).
There are hundreds of cases addressing settlements of stockholder class action suits and
awards of attorneys' fees. When awarding fees in class action litigation, the courts consider a
number of factors, including: the results achieved, the amount of time and effort applied to the
case, the complexities of the litigation, the skill and ability of counsel, and the contingent nature
of the case. Crowhorn v. Nationwide Mutual Insurance Co., 836 A.2d 558, 565 (Del. Ch. 2003).
See also, Goodrich v. E.F. Hutton Group Inc., 681 A.2d 1039, 1050 (Del. 1996). The primary
factor is the benefit conferred to the class because fee awards are usually based on a percentage
of that benefit. United Vanguard Fund, Inc. v. Takecare, Inc., 693 A.2d 1076, 1079 (Del. 1997).
The Court may reduce a fee award where no appreciable risk is taken by the plaintiffs' attorneys.
In re Cox Communications, Inc. Shareholders Litigation, C.A. No. 613-N, 2005 WL 1355478
(Del. Ch. June 6, 2005). In Cox, the Court reduced the agreed upon fee by approximately 74%,
stating that no risk premium should be awarded in a going private transaction with a controlling
shareholder where there was a negotiable proposal by defendant and a settlement of the case at
the same price and terms accepted by a special committee. Id.
In Chickering v. Giles, 270 A.2d 373 (Del. Ch. 1970), the Court of Chancery refused to
approve a settlement in a derivative action in which the claims were moot. The more recent
practice, however, is for the Court to award attorneys' fees in the mootness context where a
stockholder suit is meritorious when filed and the defendant company does not rebut the
presumption that the litigation was causally related to the company's decision to terminate the
challenged transaction. Cal-Maine Foods, Inc. v. Pyles, 858 A.2d 927 (Del. 2004); compare
Belanger v. Fab Indus., Inc., C.A. No. 054-N, 2004 WL 3030517 (Del. Ch. Dec. 29, 2004)
(Court denied petition for an award of attorneys' fees because several of plaintiff stockholders'
claims were not yet moot and therefore were not meritorious when filed). Further, the Court of
Chancery has frequently approved settlements negotiated before consummation of a challenged
transaction even though the settlement is presented after the transaction is consummated.
However, the Court of Chancery in In re Prime Hospitality, 2005 WL 1138738, rejected a
negotiated fee and settlement agreement that was presented to the Court after consummation of
the challenged transaction because the plaintiffs' counsel failed to undertake discovery in a
manner that may have uncovered additional wrongdoings by defendants in exercising their
fiduciary duties.
Arbitration agreements, even adhesion contracts, can effectively waive the ability to file a
class action. Edelist v. MBNA America Bank, 790 A.2d 1249, 1260 (Del. Super. 2001).
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The Court of Chancery will shift a portion of defendant's attorneys' fees to plaintiff when
plaintiff conducts a class action in bad faith. Beck v. Atlantic Coast PLC, 868 A.2d 840 (Del.
Ch. 2005).
When several plaintiffs' firms are competing for the position of lead counsel in a
consolidated class action, the Court of Chancery may require several organizational meetings
when it cannot determine any meaningful distinction between the firms based on the criteria set
forth in TWC Technology Limited Partnership v. Intermedia Communications, Inc., C.A. Nos.
18336, 18289 & 18293, 2000 WL 1654504, at *4 (Del. Ch. Oct. 17, 2000). See Wiehl v. Eon
Labs, C.A. Nos. 1116-N, 1117-N, 1119-N, 1125-N, 1134-N, 1136-N & 1139-N, 2005 WL
696764 (Del. Ch. Mar. 22, 2005).
Certification of a class is premature when, in a quasi-appraisal action, minority
stockholders are first required to "opt-in" to the class. Gilliland v. Motorola, Inc., 873 A.2d 305
(Del. Ch. 2005).
4.

Case Law Involving the Tolling of Limitations Periods During the Pendency of a
Class Action

Delaware case law is rudimentary on the issue of tolling the limitation period during
pendency of a class action. Delaware courts, however, do agree that the use of class actions must
advance the efficiency and economy of litigation which is a principal purpose of the class action
procedure. Mentis, 2000 WL 973299, at *7 (Del. Super. May 30, 2000) (quoting American Pipe
& Construction Co. v. Utah, 414 U.S. 538, 553 (1974)).
In Harman v. Masoneilan Intern., Inc., 442 A.2d 487, 501 (Del. 1982), the Delaware
Supreme Court declined to apply the doctrine of laches to a minority shareholder who filed suit
against a majority shareholder one month after the decertification of a class action suit in New
York State court. The plaintiff relied on American Pipe as authority that the filing of a class
action tolls the running of a statute of limitations on the class members' claims. Id. at 503 n.27.
The Delaware Supreme Court did not decide the tolling issue, but instead ruled that plaintiff's
claim was not barred as a matter of law by laches because laches requires a finding of
unreasonable delay which can only be determined after discovery or at trial. Id. at 503.
Additionally, the Chancery Court addressed tolling the statute of limitations in the
context of a shareholder derivative action in In re Maxxam, Inc./Federated Development
Shareholders Litigation, 698 A.2d 949, 958 (Del. Ch. 1996). In Maxaam, the court allowed a
shareholder to intervene as a plaintiff after trial to cure the named plaintiff's standing deficiency.
The court rejected defendants' limitations defense stating, so "long as a defendant is fully
apprised of a claim arising from specific conduct and has prepared to defend the action against
him, his ability to protect himself will not be prejudicially affected if a new plaintiff is added,
and he should not be permitted to invoke a limitations defense." Id.
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RULES OF THE COURT OF CHANCERY OF THE STATE OF DELAWARE
Del. Ch. Ct. R. 23 (2004)
Rule 23. Class actions
(a)
Requisites to class action. -- One or more members of a class may sue or be sued
as representative parties on behalf of all only if (1) the class is so numerous that joinder of all
members is impracticable, (2) there are questions of law or fact common to the class, (3) the
claims or defenses of the representative parties are typical of the claims or defenses of the class,
and (4) the representative parties will fairly and adequately protect the interests of the class.
(b)
Class actions maintainable. -- An action may be maintained as a class
the prerequisites of paragraph (a) are satisfied, and in addition:

action if

(1)
The prosecution of separate actions by or against individual members of
the class would create a risk of:
(A)
Inconsistent or varying adjudications with respect to individual
members of the class which would establish incompatible standards of conduct
for the party opposing the class, or
(B)
Adjudications with respect to individual members of the class
which would as a practical matter be dispositive of the interests of the other
members not parties to the adjudications or substantially impair or impede their
ability to protect their interests; or
(2)
The party opposing the class has acted or refused to act on grounds
generally applicable to the class, thereby making appropriate final injunctive relief or
corresponding declaratory relief with respect to the class as a whole; or
(3)
The Court finds that the questions of law or fact common to the members
of the class predominate over any questions affecting only individual members, and that a
class action is superior to other available methods for the fair and efficient adjudication
of the controversy. The matter pertinent to the findings include:
(A)
The interest of members of the class in individually controlling the
prosecution or defense of separate actions;
(B)
The extent and nature of any litigation concerning the controversy
already commenced by or against members of the class;
(C)
The desirability or undesirability of concentrating the litigation of
the claims in the particular forum;
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(D)
class action.

The difficulties likely to be encountered in the management of a

(c)
Determination by order whether class action to be maintained; notice; judgment;
actions conducted partially as class actions.
(1)
As soon as practicable after the commencement of an action brought as a
class action, the Court shall determine by order whether it is to be so maintained. An
order under this paragraph may be conditional, and may be altered or amended before the
decision on the merits.
(2)
In any class action maintained under paragraph (b)(3), the Court shall
direct to the members of the class the best notice practicable under the circumstances,
including individual notice to all members who can be identified through reasonable
effort. The notice shall advise each member that:
(A)
The Court will exclude a member from the class if the member so
requests by a specified date;
(B)
The judgment, whether favorable or not, will include all members
who do not request exclusion; and
(C)
Any member who does not request exclusion may, if the member
desires, enter an appearance through his counsel.
(3)
The judgment in an action maintained as a class action under paragraph
(b)(1) or (b)(2), whether or not favorable to the class, shall include and describe those
whom the Court finds to be members of the class. The judgment in an action maintained
as a class action under paragraph (b)(3), whether or not favorable to the class, shall
include and specify or describe those to whom the notice provided in paragraph (c)(2)
was directed, and who have not requested exclusion, and whom the Court finds to be
members of the class.
(4)
When appropriate (A) an action may be brought or maintained as a class
action with respect to particular issues, or (B) a class may be divided into subclasses and
each subclass treated as a class, and the provisions of this rule shall then be construed and
applied accordingly.
(d)
Orders in conduct of actions. -- In the conduct of actions to which this rule
applies, the Court may make appropriate orders: (1) Determining the course of proceedings or
prescribing measures to prevent undue repetition or complication in the presentation of evidence
or argument; (2) requiring, for the protection of the members of the class or otherwise for the fair
conduct of the action, that notice be given in such manner as the Court directs to some or all of
the members of any step in the action, or of the proposed extent of the judgment, or of the
opportunity of members to signify whether they consider the representation fair and adequate, to
intervene and present claims or defenses, or otherwise to come into the action; (3) imposing
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conditions on the representative parties or on intervenors; (4) requiring that the pleadings be
amended to eliminate therefrom allegations as to representation of absent persons, and that the
action proceed accordingly; (5) dealing with similar procedural matters. The orders may be
combined with an order under Rule 16, and may be altered or amended as may be desirable from
time to time.
(e)
Dismissal or compromise. -- A class action shall not be dismissed or
compromised without the approval of the Court, and notice by mail, publication or otherwise of
the proposed dismissal or compromise shall be given to all members of the class in such manner
as the Court directs; except that if the dismissal is to be without prejudice to the class or with
prejudice to the plaintiff only, then such dismissal shall be ordered without notice thereof if there
is a showing that no compensation in any form has passed directly or indirectly from any of the
defendants to the plaintiff or plaintiff's attorney and that no promise to give any such
compensation has been made.

DELAWARE

83

RULES OF CIVIL PROCEDURE FOR THE SUPERIOR COURT OF THE STATE OF
DELAWARE
Del. Super. Ct. Civ. R. 23 (2004)
Rule 23. Class actions
(a)
Requisites to class action. -- One or more members of a class may sue or be sued
as representative parties on behalf of all only if (1) the class is so numerous that joinder of all
members is impracticable, (2) there are questions of law or fact common to the class, (3) the
claims or defenses of the representative parties are typical of the claims or defenses of the class,
and (4) the representative parties will fairly and adequately protect the interests of the class.
(b)
Class actions maintainable. -- An action may be maintained as a class
the prerequisites of paragraph (a) are satisfied, and in addition:

action if

(1)
The prosecution of separate actions by or against individual members of
the class would create a risk of:
(A)
Inconsistent or varying adjudications with respect to individual
members of the class which would establish incompatible standards of conduct
for the party opposing the class, or
(B)
Adjudications with respect to individual members of the class
which would as a practical matter be dispositive of the interests of the other
members not parties to the adjudications or substantially impair or impede their
ability to protect their interests; or
(2)
The party opposing the class has acted or refused to act on grounds
generally applicable to the class, thereby making appropriate final injunctive relief or
corresponding declaratory relief with respect to the class as a whole; or
(3)
The Court finds that the questions of law or fact common to the members
of the class predominate over any questions affecting only individual members, and that a
class action is superior to other available methods for the fair and efficient adjudication
of the controversy. The matter pertinent to the findings include:
(A)
The interest of members of the class in individually controlling the
prosecution or defense of separate actions;
(B)
The extent and nature of any litigation concerning the controversy
already commenced by or against members of the class;
(C)
The desirability or undesirability of concentrating the litigation of
the claims in the particular forum;
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(D)
class action.

The difficulties likely to be encountered in the management of a

(c)
Determination by order whether class action to be maintained; notice; judgment;
actions conducted partially as class actions.
(1)
As soon as practicable after the commencement of an action brought as a
class action, the Court shall determine by order whether it is to be so maintained. An
order under this paragraph may be conditional, and may be altered or amended before the
decision on the merits.
(2)
In any class action maintained under paragraph (b)(3), the Court shall
direct to the members of the class the best notice practicable under the circumstances,
including individual notice to all members who can be identified through reasonable
effort. The notice shall advise each member that:
(A)
The Court will exclude him from the class if he so requests by a
specified date;
(B)
The judgment, whether favorable or not, will include all members
who do not request exclusion; and
(C)
Any member who does not request exclusion may, if he desires,
enter an appearance through his counsel.
(3)
The judgment in an action maintained as a class action under paragraph
(b)(1) or (b)(2), whether or not favorable to the class, shall include and describe those
whom the Court finds to be members of the class. The judgment in an action maintained
as a class action under paragraph (b)(3), whether or not favorable to the class, shall
include and specify or describe those to whom the notice provided in paragraph (c)(2)
was directed, and who have not requested exclusion, and whom the Court finds to be
members of the class.
(4)
When appropriate (A) an action may be brought or maintained as a class
action with respect to particular issues, or (B) a class may be divided into subclasses and
each subclass treated as a class, and the provisions of this rule shall then be construed and
applied accordingly.
(d)
Orders in conduct of actions. -- In the conduct of actions to which this rule
applies, the Court may make appropriate orders: (1) Determining the course of proceedings or
prescribing measures to prevent undue repetition or complication in the presentation of evidence
or argument; (2) requiring, for the protection of the members of the class or otherwise for the fair
conduct of the action, that notice be given in such manner as the Court directs to some or all of
the members of any step in the action, or of the proposed extent of the judgment, or of the
opportunity of members to signify whether they consider the representation fair and adequate, to
intervene and present claims or defenses, or otherwise to come into the action; (3) imposing
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conditions on the representative parties or on intervenors; (4) requiring that the pleadings be
amended to eliminate therefrom allegations as to representation of absent persons, and that the
action proceed accordingly; (5) dealing with similar procedural matters. The orders may be
combined with an order under Rule 16, and may be altered or amended as may be desirable from
time to time.
(e)
Dismissal or compromise. -- A class action shall not be dismissed or
compromised without the approval of the Court, and notice by mail, publication or otherwise of
the proposed dismissal or compromise shall be given to all members of the class in such manner
as the Court directs; except that if the dismissal is to be without prejudice to the class or with
prejudice to the plaintiff only, then such dismissal shall be ordered without notice thereof if there
is a showing that no compensation in any form has passed directly or indirectly from any of the
defendants to the plaintiff or plaintiff's attorney and that no promise to give any such
compensation has been made.
HISTORY: Added, effective Sept. 30, 1994.
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DISTRICT OF COLUMBIA
Decisions Interpreting Rule 23 of the District of Columbia
Superior Court Rules of Civil Procedure
1.

Comparison with Rule 23 of the Federal Rules of Civil Procedure.

The District of Columbia’s class action rule, D.C. SCR-CIV. R. 23 (2006), is substantially
identical to FED. R. CIV. P. 23, but court rules also include several supplemental provisions. As
the comment to D.C. SCR-CIV. R. 23-I (2006) notes:
Rule 23 is identical to Federal Rule of Civil Procedure 23 except
for certain changes in subsections (c)(1) and (c)(2) which
specifically authorize the judge to shift the costs of notice to the
defendant, in whole or in part, under limited circumstances.
Rule 23-I outlines the procedures to be followed when a class action is brought. A
significant departure from federal class actions is that plaintiffs must file a request for
certification of class action status within 90 days after filing of a complaint. The defendant then
has 10 days in which to file any opposition to certification. The court is required to rule
promptly on the motion for certification. D.C. SCR-CIV. R. 23-I(b).
Other procedural departures from the federal rules are as follows: Rule 23-I(a) specifies
the allegations which must be included in a proper pleading, such as size of the class and which
questions of law or fact are common to the class. Rule 23-I(c) outlines the notice requirements.
Along with the necessary allegations outlined in subsection (a), the plaintiff must state how
notice will be accomplished and how the costs of the notice will be covered. The defendant may
then file any opposition to the proposed notice, with an alternative proposal included. The court
is, once again, required to rule promptly on the proposed notice provisions after both parties have
filed the necessary proposals.
2.

Case law interpreting District of Columbia Rule 2313.

The trial court has discretion in determining whether a proposed class is proper.
Yarmolinsky v. Perpetual Am. Fed. Sav. and Loan Assoc., 451 A.2d 92 (D.C. 1982). See Cowan
v. Youssef, 687 A.2d 594, 602 (D.C. 1996) ("[W]hen the trial court conducts a thorough review
of the request for class certification, as it did here, we will not reverse its decision even if we
would have ruled differently"). The party seeking certification has the burden of establishing
that the cause of action meets all of the requirements for certification. Goss v. Med. Serv. of
D.C., 462 A.2d 442 (D.C. 1983).

Stephen J. Toll and Benjamin Brown are with Cohen, Milstein, Hausfeld & Toll, P.L.L.C., and work on class actions
for plaintiffs in the fields of securities and antitrust. (www.cmht.com.)
13
There is relatively little case law available from the District of Columbia courts because Superior Court decisions
are not published.
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Matters relevant to the court’s findings include: the interest of members of the class in
individually controlling separate actions; the extent and nature of litigation concerning the
controversy already commenced by members of the class; the advantages or disadvantages of
concentrating the litigation of the claims in the chosen forum; and the obstacles likely to be
encountered in management of the class action. Yarmolinsky, 451 A.2d at 94.
a.

Rule 23(a).

Numerosity: Allegation of numerosity was sufficient, even though plaintiff’s case was
the only currently pending tobacco personal injury case in D.C. Superior Court, as there was the
potential for a large number of plaintiffs. Reed v. Phillip Morris Inc., 125 WLR 2197 (D.C.
Super. Ct. 1997).
Commonality: Where questions of individualized injuries or damages are present, the
requirement of a common question or issue will not be satisfied. See, e.g., Cowan, 687 A.2d at
602-03 (holding that apartment building tenants did not satisfy the requirements for a class action
when the individual heating and air conditioning systems in each apartment would be at issue);
Goss, 462 A.2d at 446 (holding that a determination of the necessity of medical treatment for
each insured plaintiff required individualized review).
Adequacy/Typicality: Factual variations between plaintiffs’ claims will not defeat a
claim of typicality. Yarmolinsky, 451 A.2d at 94. However, "where it is predictable that a major
focus of the litigation will be on an arguable defense unique to the named plaintiff, class
certification [will] be denied." Id.
b.

Rule 23(b).

Rule 23(b)(1)(A) and (1)(B): Authorizes class action treatment when either
"[i]nconsistent or varying adjudications . . . would establish incompatible standards" or
"[a]djudications with respect to individual members . . . would as a practical matter be
dispositive of the interests of the other members . . ." D.C. SCR-CIV. R. 23 (2006).
Rule 23(b)(2): Provides injunctive or declaratory relief when the defendant has acted or
refused to act on grounds applicable to the class as a whole. See Apartment and Office Bldg.
Ass’n of Met. Wash. v. Wash., 343 A.2d 323, 327 n.8 (D.C. 1975).
Rule 23(b)(3): Where application of the law will turn on individual factual
determinations, denial of class certification was appropriate. Cowan, 687 A.2d at 602.
3.

Miscellaneous comments.

Ordinarily, the denial of certification by the trial court is not a final decision within the
meaning of 28 U.S.C. § 1291 and is, therefore, not immediately appealable. Kanelos v. District
of Columbia, 346 A.2d 247 (D.C. 1975). There are, however, two exceptions to this rule: (1)
when the denial of certification would effectively end the litigation; and (2) when meaningful
appellate review is unavailable. Id. at 249. The first exception, known as the “death knell”
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exception, applies when the plaintiff has a very small monetary or other interest and, therefore,
could not feasibly continue the lawsuit alone. Id. The collateral order doctrine, the second
exception, applies when a subsidiary controversy is involved which affects a substantial right.
Id. In such a case, review of the controversy after final disposition of the case would be
unavailable but could be dispositive in determining the applicability of class action status. Id.
The party seeking certification has the burden of establishing that the cause of action
meets all of the requirements for certification. Goss, 462 A.2d at 446; Levant v. Whitely, 755
A.2d 1036, 1049 (D.C. 2000) (under Rule 23, the burden of proving adequacy rests on the
plaintiff).
Attorneys who represented individuals in an incipient class action do not owe any duty to
unnamed members where the class was never certified. See Taylor v. Akin, Gump, Strauss,
Hauer & Feld, 859 A.2d 142, 149 (D.C. 2004) (citation omitted). Thus, even where a putative
plaintiff played an affirmative role in the early stages of litigation, if that Plaintiff was unnamed
in any resulting suit and not encompassed by a later-certified class, class counsel owed neither a
duty of notice to the Plaintiff nor any other professional duty to represent that Plaintiffs’ claim.
Id.
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RULE 23 OF THE DISTRICT OF COLUMBIA SUPERIOR COURT
RULES OF CIVIL PROCEDURE
RULE 23. CLASS ACTIONS
(a)
Prerequisites to a Class Action. One or more members of a class may sue or be
sued as representative parties on behalf of all only if (1) the class is so numerous that joinder of
all members is impracticable, (2) there are questions of law or fact common to the class, (3) the
claims or defenses of the representative parties are typical of the claims or defenses of the class,
and (4) the representative parties will fairly and adequately protect the interests of the class.
(b)
Class Actions Maintainable. An action may be maintained as a class action if the
prerequisites of subdivision (a) are satisfied, and in addition:
(1)
the prosecution of separate actions by or against individual members of
the class would create a risk of
(A)
inconsistent or varying adjudications with respect to individual
members of the class which would establish incompatible standards of conduct
for the party opposing the class, or
(B)
adjudications with respect to individual members of the class
which would as a practical matter be dispositive of the interests of the other
members not parties to the adjudications or substantially impair or impede their
ability to protect their interests; or
(2)
the party opposing the class has acted or refused to act on grounds
generally applicable to the class, thereby making appropriate final injunctive relief or
corresponding declaratory relief with respect to the class as a whole; or
(3)
the court finds that the questions of law or fact common to the members of
the class predominate over any questions affecting only individual members, and that a
class action is superior to other available methods for the fair and efficient adjudication of
the controversy. The matters pertinent to the findings include: (A) the interest of
members of the class in individually controlling the prosecution or defense of separate
actions; (B) the extent and nature of any litigation concerning the controversy already
commenced by or against members of the class; (C) the desirability or undesirability of
concentrating the litigation of the claims in the particular forum; (D) the difficulties likely
to be encountered in the management of a class action.
(c)
Determination by Order Whether Class Action to Be Maintained; Notice; Costs;
Judgment; Actions Conducted Partially as Class Actions. (1) After the commencement of an
action brought as a class action, the court shall determine by order whether it is to be so
maintained. An order under this subdivision may be conditional and may be altered or amended
before the decision on the merits.
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(2)
In any class action maintained under subdivision (b)(3), the Court shall
direct to the members of the class the best notice to all members who can be identified
through reasonable effort. The notice shall advise each member that (A) the Court will
exclude the member from the class if the member so requests by a specified date; (B) the
judgment, whether favorable or not, will include all members who do not request
exclusion; and (C) any member who does not request exclusion may, if the member
desires, enter an appearance through the member's counsel. The cost of notice shall be
paid by the plaintiff unless the Court, upon conducting a hearing pursuant to Rule
23-I(c)(3), concludes (1) that the plaintiff class will more likely than not prevail on the
merits and (2) that it is necessary to require the defendant to pay some or all of that cost
in order to prevent manifest injustice.
(3)
The judgment in an action maintained as a class action under subdivision
(b)(1) or (b)(2), whether or not favorable to the class, shall include and describe those
whom the court finds to be members of the class. The judgment in an action maintained
as a class action under subdivision (b)(3), whether or not favorable to the class, shall
include and specify or describe those to whom the notice provided in subdivision (c)(2)
was directed, and who have not requested exclusion, and whom the court finds to be
members of the class.
(4)
When appropriate (A) an action may be brought or maintained as a class
action with respect to particular issues or (B) a class may be divided into subclasses and
each subclass treated as a class, and the provisions of this rule shall then be construed and
applied accordingly.
(d)
Orders in Conduct of Actions. In the conduct of actions to which this rule applies,
the court may make appropriate orders: (1) determining the course of proceedings or prescribing
measures to prevent undue repetition or complication in the presentation of evidence or
argument; (2) requiring, for the protection of the members of the class or otherwise for the fair
conduct of the action, that notice be given in such manner as the court may direct to some or all
of the members of any step in the action, or of the proposed extent of the judgment, or of the
opportunity of members to signify whether they consider the representation fair and adequate, to
intervene and present claims or defenses, or otherwise to come into the action; (3) imposing
conditions on the representative parties or on intervenors; (4) requiring that the pleadings be
amended to eliminate therefrom allegations as to representation of absent persons, and that the
action proceed accordingly; (5) dealing with similar procedural matters. The orders may be
combined with an order under Rule 16, and may be altered or amended as may be desirable from
time to time.
(e)
Dismissal or Compromise. A class action shall not be dismissed or compromised
without the approval of the court, and notice of the proposed dismissal or compromise shall be
given to all members of the class in such manner as the court directs.
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RULE 23-I. CLASS ACTIONS: PROCEDURE FOR DETERMINING WHETHER
ACTION MAY BE MAINTAINED AS A CLASS ACTION; PROCEDURE FOR
DETERMINING NOTICE REQUIREMENTS
(a)
Class Action Allegations. In any case sought to be maintained as a class action,
the complaint shall contain under a separate heading styled "Class Action Allegations":
(1)
A reference to the portion or portions of Rule 23 under which it is claimed
that the suit is properly maintainable as a class action.
(2)
Appropriate allegations justifying such claim, including, but not
necessarily limited to:
(i)

The size (or approximate size) and definition of the alleged class;

(ii)
The basis upon which the plaintiff or plaintiffs claim to be
adequate representatives of the class, or if the class is comprised of defendants,
that those named as parties are adequate representatives of the class;
(iii)
class; and

The alleged questions of law and fact claimed to be common to the

(iv)
In actions claimed to be maintainable as class actions under Rule
23(b)(3), allegations supporting the findings required by that subdivision.
(b)
Certification. (1) Motion. Within 90 days after the filing of a complaint in a case
sought to be maintained as a class action, the plaintiff shall move for a certification under Rule
23(c)(1) that the case be maintained as a class action. Such motion shall be supported by a
statement of facts which demonstrates that the action meets the requirements for a class action
prescribed in Rule 23(a) and (b). With the motion, the plaintiff may file affidavits or other
evidence of any or all of the facts stated and may submit that all or certain specified facts are not
in genuine dispute.
(2)
Opposition. If any party wishes to oppose the request for class action
certification, the party shall file within 10 days an opposition to the motion stating the
reasons why the action is not properly maintainable as a class action. Such opposition
may be supported by a statement of facts disputing any facts alleged in the plaintiff's
statement or setting forth other facts relevant to certification of the action as a class
action, and the opponent may submit affidavits or other evidence of the facts contained in
the opponent's statement. In determining any motion for certification, the Court may
assume that the facts as claimed by the plaintiff are admitted to exist without controversy
except as and to the extent that such facts are asserted to be actually in good faith
controverted in a statement filed in opposition to the motion.
(3)
Action by the Court. Whether or not the motion to certify is opposed, the
court shall promptly act upon the motion. If any party has requested an opportunity to be
heard on the motion, the court shall schedule a hearing thereon; otherwise, the court may
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dispose of the motion without hearing or may schedule a hearing on its own initiative.
The court may allow the action to be so maintained, may deny the motion, or may order
that a ruling be postponed pending discovery or such other preliminary procedures as
appear appropriate and necessary in the circumstances. Nothing in this section shall be
construed to preclude a motion by a defendant at any time to strike the class action
allegations or to dismiss the complaint.
(c)
Provisions as to Notice. (1) Plaintiff's Statement. In an action maintained under
Rule 23(b)(3), the plaintiff shall include in the plaintiff's motion for certification a statement
proposing (1) how, when, by whom, and to whom the notice required by Rule 23(c)(2) shall be
given, (2) how and by whom payment therefor is to be made, and (3) by whom the response to
the notice is to be received. In lieu of such a statement the plaintiff may state reasons why a
determination of these matters cannot then be made and offer a proposal as to when such a
determination should be made. The plaintiff may file with the motion affidavits or other
evidence of any or all of the facts stated or may submit that all or certain specified facts are not
in genuine dispute.
(2)
Opposition. If any party wishes to oppose the plaintiff's proposal for
notice of the reasons stated for postponing a determination of the notice requirement, the
party shall file an opposition containing a contrary proposal for compliance with the
notice requirements of Rule 23(c)(2). Such opposition shall be combined with any
opposition to the certification motion and may be supported by a statement of facts
disputing any facts alleged in plaintiff's statement or setting forth other facts which are
inconsistent with plaintiff's notice proposal or which support the opposing notice
proposal. Such party may submit affidavits or other evidence of any and all facts
contained in the party's statement.
(3)
Action by the Court. Upon consideration of the statements and
accompanying material, if any, the court may set the matter of notice for hearing at which
time the court may require the claimant upon adequate notice to make out a prima facie
case on the merits of the claim. The court may, either with or without a hearing,
postpone the notice determination until after the parties have had an opportunity for
discovery, which the court may limit to those matters relevant to the notice
determination, or until such other time as may be just. As soon as practicable, the court
shall determine how, when, by whom, and to whom the notice shall be given, how and by
whom payment therefor is to be made, and by whom the response to the notice is to be
received.
(4)
Other Notices. The court may follow these procedures for any notice
under Rule 23(d)(2).
(d)
Applicability to Counterclaims and Cross-Claims. The foregoing provisions shall
apply, with appropriate adaptations, to any counterclaim or cross-claim alleged to be brought for
or against a class.

DISTRICT OF COLUMBIA

93

FLORIDA
DECISIONS INTERPRETING FLORIDA’S RULES
OF CLASS ACTION PROCEDURE
1.

Comparison with Rule 23 of the Federal Rules of Civil Procedure.

Florida Rule of Civil Procedure 1.220 governs class actions. The Supreme Court of
Florida amended the Rule in 1980 to bring it in line with modern practice and the federal class
action rule, Federal Rule of Civil Procedure 23. In re Rules of Civil Procedure, 391 So. 2d 165
(Fla. 1980).
The most notable difference between Florida Rule of Civil Procedure 1.220 and Federal
Rule of Civil Procedure 23 is Florida’s specific pleading requirement, as set forth in subsection
1.220(c). Florida requires that the complaint include the designation “Class Representation” in
the caption, and requires a specific recitation of the various prerequisites to class representation
in a separate section titled “Class Representation Allegations.” Fla. R. Civ. P. 1.220(c).
2.

Case Law Interpreting Rule 1.220.

A class action complaint must explain the necessity of bringing the action as a class suit;
explain the plaintiff’s right to represent the class; allege that the plaintiff brought suit on behalf
of himself and all others similarly situated; allege the existence of a class, described with some
degree of certainty; allege that members of the class are so numerous as to make it impracticable
to bring them all before the court; make it clear that the plaintiff adequately represents the class;
and show that the interests of the plaintiff are coextensive with the interests of the other members
of the class. Fla. R. Civ. P. 1.220(a); Harrell v. Hess Oil & Chem. Corp., 287 So. 2d 291 (Fla.
1973).
The plaintiff must plead and prove each element required by Rule 1.220. Seminole
County v. Tivoli Orlando Assocs. Ltd., 920 So. 2d 818, 822 (Fla. 5th DCA 2006). The Third
District Court of Appeal’s ruling in State Farm Mutual Insurance Co. v. Kendrick, 822 So. 2d
516 (Fla. 3d DCA 2002), provides an example of an appellate court reversing a lower court’s
order certifying a class due to the plaintiff’s failure to meet the requirements imposed by Rule
1.220(a). The appellate court carefully analyzed the record and found that the plaintiff simply
had not proven numerosity, commonality, typicality and adequacy.
Florida courts must rigorously analyze all requests for class certification, and may look
beyond the pleadings to “determine how disputed issues might be addressed on a classwide
basis.” Earnest v. Amoco Oil Co., 859 So. 2d 1255, 1258 (Fla. 1st DCA 2003). But see Sweeney
v. Integon Gen. Ins. Corp., 806 So. 2d 605 (Fla. 4th DCA 2002) (reversing the trial court’s order
dismissing the plaintiff’s complaint for failure to state a cause of action, holding that it was error
for the lower court to go beyond the four corners of the complaint and conclude that the plaintiff
could not possibly establish the truth of his allegations).
The Florida portion of this ABA Class Action Survey was edited by Jason Kellogg, Esq., of the firm of Akerman,
Senterfitt & Edison, PA in Miami, Florida. Mr. Kellogg practices commercial litigation.
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A basis for the class action characteristics described in Harrell must also appear in any
trial court order that certifies a class. A trial court’s order granting or denying class certification
should be remanded if devoid of the specific factual or legal findings required by Rule
1.220(d)(1). Rollins, Inc. v. Butland, 852 So. 2d 895, 896 (Fla. 2d DCA 2003); see also
Seminole, 920 So. 2d at 824.
3.

Rule 1.220(a) — Prerequisites to Class Representation.
a.

Numerosity and Impracticability of Joinder.

Numerosity alone does not create the existence of a class. Paradise Shores Apartments,
Inc. v. Practical Maint. Co., 344 So. 2d 299 (Fla. 1977). Where a plaintiff brings a class action
alleging that persons constituting a class are so numerous as to make it impractical to bring them
all before the court, he must do more than merely plead the language of the rule. He must allege
facts showing numerosity with a fair degree of certainty. City of Lakeland v. Chase Nat’l Co., 32
So. 2d 833 (Fla. 1947).
The plaintiff’s evidence of 350 class members satisfied the numerosity requirement and
showed that separate joinder would be impractical. Maner Properties Inc. v. Siksay, 489 So. 2d
842 (Fla. 4th DCA 1986), abrogated on other grounds by Holiday Pines Prop. Owners Ass’n v.
Wetherington, 557 So. 2d 243 (Fla. 4th DCA 1990).
But the number of class members is only one factor to consider when determining
whether the numerosity requirement is satisfied. “The judgment as to whether a given number is
sufficient is not susceptible to hard and fast standards since ‘numerosity’ is tied to
‘impracticability’ of joinder under specific circumstances.” Smith v. Glen Cove Apartments
Condos. Master Ass’n, Inc., 847 So. 2d 1107 (Fla. 4th DCA 2003) (citing Fifth Moorings
Condo., Inc. v. Shere, 81 F.R.D. 712, 715-16 (S.D. Fla. 1979)).
In cases involving fewer than 50 members, courts must consider additional factors,
including “1) [the] judicial economy arising from avoiding multiple actions; 2) the geographic
dispersion of members of the proposed class; 3) the financial resources of those members; 4) the
ability of the members to file individual suits[;] and 5) requests for prospective relief that may
have an effect on future class members.” Braun v. Campbell, 827 So. 2d 261 (Fla. 5th DCA
2002) (citing Ansari v. N.Y. Univ., 179 F.R.D. 112 (S.D.N.Y. 1998)).
b.

Commonality.

A plaintiff may maintain a class action suit where the subject of the action presents
questions of common or general interest and all class members have a similar interest in
obtaining the relief sought or the question involved. Colonial Penn Ins. Co. v. Magnetic Imaging
Sys. I, Ltd., 694 So. 2d 852 (Fla. 3d DCA 1997); see also Arvida/JMB Partners v. Council of
Vills., Inc., 733 So. 2d 1026 (Fla. 4th DCA 1998). Class members must have some right of
recovery based on the same essential facts. Plaintiffs may plead claims that arose out of the
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same actions by the defendant but within different factual contexts as a class action if they
present questions of common interest.
Florida’s Third District Court of Appeal has held that class action claims that are based
on widely divergent facts and present “a multitude of varied claims” under various contracts or
agreements such as insurance polices are unsuitable for class treatment. Kendrick, 822 So. 2d at
516.
But in Shoma Development Corp. v. Vazquez, 749 So. 2d 1287 (Fla. 3d DCA 2000), the
court upheld certification of a class based upon breach of contract claims. The court observed
that while it could not certify fraud claims, all class members signed a similar form of contract
with the home builder making class treatment appropriate.
Florida’s Second District Court of Appeal held that one of three classes certified in a
complex antitrust case contained conflicts of interest. The class included both sellers and
purchasers of replacement parts. Because the court found that the conduct challenged in the
lawsuit benefited class members who sell replacement parts and harmed those who buy
replacement parts, those who benefited from the alleged conduct could not adequately represent
the interests of those harmed by the same conduct. Therefore, the court reversed a finding of
class certification and remanded to the trial court to give the plaintiffs an opportunity to
reformulate the class definitions. OCE Printing Sys. USA, Inc. v. Mailers Data Servs., Inc., 760
So. 2d 1037 (Fla. 2d DCA 2000).
In Ortiz v. Ford Motor Co., 909 So. 2d 479, 481 (Fla. 3d DCA 2005), the class
representative pursued an unjust enrichment claim against Ford, alleging that he overpaid for his
Ford Explorer due to Ford’s concealment of a design defect that allegedly caused those vehicles
to roll over. The court found no commonality. Although common factual issues existed, the
claims required an individualized determination of whether each class member received a
warning about rollovers, and if so, how they interpreted that warning and how that may have
impacted the purchase price.
c.

Adequacy of Representation and Typicality.

The named representatives meet the adequacy of representation requirement if they have
interests in common with the proposed class members and show that they will properly prosecute
the case. Colonial Penn Ins. Co., 694 So. 2d at 852.
The adequacy of class representation presents a fact issue within the trial court’s
discretion. The appellate courts will not disturb the trial court’s determination of the named
plaintiffs’ qualifications to adequately represent a class, absent a clear showing of abuse of
discretion. McFadden v. Staley, 687 So. 2d 357 (Fla. 4th DCA 1997). In addition, the mere
presence of factual differences will not defeat a plaintiff’s showing of typicality.
In line with its previous opinion in Taran v. Blue Cross Blue Shield of Florida, Inc., 685
So. 2d 1004 (Fla. 3d DCA 1997), the Third District Court of Appeal upheld a lower court’s
granting of summary judgment in favor of a class action defendant because the purported class
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representative suffered no damages. Ramon v. Aries Ins. Co., 769 So. 2d 1053 (Fla. 3d DCA
2000). The insurance company already repaid the money that the plaintiff claimed to have lost
prior to class certification. See also Neighborhood Health P’Ship, Inc. v. Fischer, 913 So. 2d
703, 705-06 (Fla. 3d DCA 2005) (holding that class representative had no standing in breach of
contract action where he had no claim for damages).
The Ramon case contains some interesting language from the court discussing the
requirements that a proposed class representative must meet to qualify as “adequate.” The court
cites portions of the plaintiff’s deposition transcript stating that he had no knowledge of any
others similarly situated and that he personally conducted no investigation. The court suggested
that a plaintiff should do more before a court considers class certification. Otherwise,
“‘certification of a large class may so increase the defendant’s potential damages liability and
litigation costs that he may find it economically prudent to settle and to abandon a meritorious
defense.’ For this reason, ‘class actions create the opportunity for a kind of legalized
blackmail.’” Id. at 1056 (citations omitted).
On the other hand, in Allstate Indemnity Co. v. De La Rosa, 800 So. 2d 245 (Fla. 3d DCA
2001), the Third District Court of Appeal confirmed the general principle that a defendant may
not attempt to “pick off” potential class action representatives by paying their claims in full.
However, the determination of whether the defendant has attempted to do so remains within the
trial court’s discretion.
In Graham v. State Farm Fire and Casualty Co., 813 So. 2d 273 (Fla. 5th DCA 2002),
the Fifth District Court of Appeal held that the plaintiff policyholders had no standing to assert
class action claims against the insurer, which paid off their claims with interest two years prior to
the filing of the class action. The opinion clarified that courts will look to the time of class
certification as the point for considering whether a defendant is attempting to “pick off” a
potential class action litigant.
In Marco Island Civic Association, Inc. v. Mazzini, 805 So. 2d 928 (Fla. 2d DCA 2001), a
doctor brought a class action seeking a declaratory judgment naming a particular resident as the
representative of a class of resident defendants. In examining class certification, the appellate
court held that where a potential defendant class representative has no legal representation, that
purported class representative is not adequate for purposes of Rule 1.220(a). The appellate court
also held that the trial court erred as a matter of law in determining that class representation by a
pro se defendant is superior to other available methods for adjudicating the issue presented.
In Wyeth, Inc. v. Gottlieb, -- So. 2d --, 2006 WL 335602, at *3-*6, (Fla. 3d DCA Feb. 15,
2006), the court examined the merits (or lack thereof) of the class representative’s underlying
claim and found that she was not an adequate class representative.
“Typicality ‘compels an examination of the relationship of the class representative’s
claim to the claims of the class members.’” Seminole County, 920 So. 2d at 822.
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In Atlanta Casualty Co. v. Open MRI of Pinellas, Inc., 911 So. 2d 135 (Fla. 2d DCA
2005), the court reversed class certification where the purported class representative’s claims
were not typical of the other class members.
In Wyeth, Inc., 2006 WL 335602, at *6, the Third District Court of Appeal held that the
class representative’s claims were not typical where factual differences among the class
members’ claims and the defenses that defendant could assert varied depending on each
plaintiff’s individual circumstances and conditions.
4.

Rule 1.220(b)
a.

Injunctive or Declaratory Relief

Under Rule 1.220(b)(2) and its federal analog, declaratory or injunctive relief must be the
predominant remedy requested for the class. Freedom Life Ins. Co. v. Wallant, 891 So. 2d 1109,
1117-18 (Fla. 4th DCA 2005); see also Powers v. Gov’t Employee Ins. Co., 192 F.R.D. 313, 318
(S.D. Fla. 1998).
In OCE Printing Systems, 760 So. 2d at 1037, the Second District Court of Appeal upheld
class certification of claims seeking solely injunctive relief. The complaint in question contained
six counts, only one of which sought to permanently enjoin the defendants from engaging in
anticompetitive conduct. The court observed that certification was proper because the plaintiffs
sought actual injunctive relief rather than monetary damages through an injunction to disgorge
profits. Id.
In Ferreiro v. Phila. Indem. Ins. Co., 928 So. 2d 374, 377 (Fla. 3d DCA 2006), the
plaintiff previously had received a declaratory judgment in her favor holding that the defendant
insurance company was required to inform her that uninsured motorist coverage was available.
She then sought certification on behalf of a class. The trial court held that given the previous
judgment in her favor, she had no standing to represent the class. The Third District Court of
Appeal reversed, finding that because a final judgment had not been rendered on the plaintiff’s
claims for damages or the insurance company’s liability, her individual claims remained pending
and gave her standing to represent a class.
b.

Predominance.

Rule 1.220(b)(3)’s “predominance” inquiry tests whether the proposed class is
sufficiently cohesive to warrant adjudication by class representation. Chase Manhattan
Mortgage. Corp. v. Porcher, 898 So. 2d 153, 157 (Fla. 4th DCA 2005) (reversing certification
where individualized question of whether each borrower sent payment within the grace period
would predominate).
To establish predominance, the plaintiff must provide some basis in fact to show class
injury or establish that common questions of law or fact common to the class predominate over
questions of law or fact affecting only some individual class members. Earnest, 859 So. 2d at
1260 (holding that predominance not met where expert testimony was admittedly speculative).
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In Stone v. Compuserve Interactive Servs., 804 So. 2d 383 (Fla. 4th DCA 2001), the
Fourth District Court of Appeal affirmed the denial of class certification where integral questions
of law and fact differed for various members of the putative class.
In Bouchard Transportation Co. v. Updegraff, 807 So. 2d 768 (Fla. 2d DCA 2002), the
appellate court addressed three separate certified classes that related to an oil spill off the Florida
coast. Classes were composed of businesses, residents, and nonresident tourists. In examining
the requirements of Rule 1.220(b), the court found that individual questions of law predominated
over common questions. This case illustrates the importance of carefully defining a class to
avoid potential conflicts and individualized issues.
The Third District Court of Appeal held that class action claims that are based on widely
divergent facts and present “a multitude of varied claims” under various contracts or agreements
such as insurance polices are unsuitable for class treatment. Kendrick, 822 So. 2d at 516.
In Engle v. Liggett Group, Inc., -- So. 2d --, 2006 WL 1843363, at *13-*14 (Fla. July 6,
2006), the Supreme Court of Florida affirmed the district court’s finding that individualized
issues such as causation, comparative fault and damages predominated in plaintiffs’ class action
against tobacco companies. Although it decertified the class, the supreme court let certain
factual findings not related to such individualized issues stand, holding that class members could
incorporate these findings into individual damages actions. Id. at *15-*16.
c.

Superiority.

A class action must be superior to other potential methods for a fair and efficient
adjudication of the issues. Ortiz, 909 So. 2d at 481.
The plaintiffs satisfied the superiority requirement of Rule 1.220(b)(3) in an action
brought against a developer based on the developer’s alleged fraud in bringing quiet title actions
against class members who had purchased lots from the developer. Estate of Bobinger v.
Deltona Corp., 563 So. 2d 739 (Fla. 2d DCA 1990). But see Volkswagen of Am., Inc. v.
Sugarman, 909 So. 2d 923 (Fla. 3d DCA 2005) (finding that a class action was not superior to
individual suits given the need to litigate substantially different factual issues).
Tobacco class actions involve “uniquely individualized” claims that cannot satisfy the
predominance and superiority requirements of Florida’s class action rules. Liggett Group, Inc. v.
Engle, 853 So. 2d 434 (Fla. 3d DCA 2003) (decertifying the class and reversing the largest
punitive damages verdict in American history), approved in part, quashed in part and remanded,
Engle v. Liggett Group, Inc., -- So. 2d --, 2006 WL 1843363 (Fla. July 6, 2006) (holding, inter
alia, that $145 billion punitive damages award against tobacco companies was excessive as a
matter of law).
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d.

Manageability.

A court must consider any difficulties likely to be encountered in the management of the
claim on behalf of the class. The courts will not certify broad classes containing numerous
members from many different states, especially if the class threatens to overwhelm the court’s
resources. R.J. Reynolds Tobacco Co. v. Engle, 672 So. 2d 39 (Fla. 3d DCA 1996). Instead, the
proposed class will be reduced to manageable proportions.
5.

Miscellaneous Comments.
a.

Offer of Judgment Statute Applicable to Class Actions.

Florida’s offer of judgment statute provides that in a civil action for damages, if a
defendant files an offer of judgment that the plaintiff does not accept within thirty days, the
defendant can recover its reasonable costs and attorney’s fees if the judgment is one of no
liability. Fla. Stat. § 768.79 (2003). Although it noted the existence of valid and legitimate
concerns when applying the offer of judgment statute to class action representatives, the court in
Oruga Corp. v. AT&T Wireless of Florida, Inc., 712 So. 2d 1141 (Fla. 3d DCA 1998), held that
class actions are not exempt from the coverage of the statute, which plainly and unambiguously
states that it applies to any civil action for damages.
After Oruga, the Supreme Court of Florida amended Section 768.79’s procedural analog,
Fla. R. Civ. P 1.442. Amendments to the Fla. Rules of Civil Procedure, 773 So. 2d 1098 (Fla.
2000). Rule 1.442 now states that: “In any case in which the existence of a class is alleged, the
time for acceptance of a proposal for settlement is extended to 30 days after the date the order
granting or denying certification is filed.” Before the amendment, proposed representative
plaintiffs could receive more than their actual damages, and have only thirty days to accept the
proposal. Defendants therefore could place pressure upon the representative to accept an early
offer and, as a result, eliminate a class action before certification. Now, proposed representatives
can honor their commitment to the proposed class and know whether a class has been certified
before deciding whether to accept a proposal for settlement.
A settlement offer made to one or more class members pending certification does not
moot the entire class action. Echevarria, McCalla, Raymer, Barrett & Frappier v. Cole, 896 So.
2d 773, 777 (Fla. 1st DCA 2005).
b.

Class Action Settlements.

In Fung v. Florida Joint Underwriters Association, 840 So. 2d 1101 (Fla. 3d DCA 2003),
the court held that where the parties to a class action have fully negotiated a settlement
agreement, the trial court may either accept or reject the settlement, but may not rewrite it over
either party’s objection. See also Hameroff v. Pub. Med. Assistance Trust Fund, 911 So. 2d 827,
830 (Fla. 1st DCA 2005) (“Any concerns that the trial court may have had with the settlement’s
inequities should have been made known to the parties prior to the settlement’s approval.”).
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c.

No Class Maintainable on Fraud Claims Based on Separate Contracts.

To sustain a fraud claim in Florida, a litigant must establish an intentional material
misrepresentation on which he relied to his detriment. The Supreme Court of Florida, in Lance
v. Wade, 457 So. 2d 1008 (Fla. 1984), prohibited a fraud class action based upon separate
contracts where each class member had his own separate and distinct contract. The court held
that each person must make an individual determination as to which contractual terms are
important to him. What one purchaser may rely upon in entering a contract may not be material
to another purchaser.
A more recent decision strengthened the Lance holding by prohibiting class action relief
from separate contracts on the basis of fraud, regardless of the genesis of the fraud and whether it
was based on misrepresentations or omissions. Humana, Inc. v. Castillo, 728 So. 2d 261 (Fla. 2d
DCA 1999).
The Third District Court of Appeal reversed a class certification order against a home
builder because the claims certified were based upon fraud. Shoma Development Corp., 749 So.
2d at 1287. The court reiterated the Supreme Court of Florida’s holdings in Osceola Groves v.
Wiley, 78 So. 2d 700 (Fla. 1955), and Lance, 457 So.2d at 1008, which held that claims for fraud
are replete with individual issues and cannot be certified. Although the class members cited a
1994 tobacco case, Broin v. Phillip Morris Cos., 641 So. 2d 888 (Fla. 3d DCA 1994), to support
class certification, the Third District Court of Appeal distinguished Broin as involving claims for
the inhalation of second-hand cigarette smoke by flight attendants in airplane cabins, as opposed
to individual fraudulent contracts. The court stated that allegedly fraudulent activities of a home
builder would be more analogous to the circumstances in Lance and that a class should not be
certified.
In Chateau Communities, Inc. v. Ludtke, 783 So. 2d 1227 (Fla. 5th DCA 2001), the court
reaffirmed the general rule espoused in Lance, that fraud claims cannot be brought in a class
action because such claims contain distinct facts and require proof of matters unique to each
plaintiff. Bringing a class action based upon fraud in Florida thus remains an all but impossible
task. Importantly, the Third District Court of Appeal recently found that to recover in a class
action based upon claims arising under the Florida Deceptive and Unfair Trade Practices Act
(FDUTPA), Fla. Stat. 501.201 et. seq., it is not necessary that the class demonstrate actual
reliance. Therefore, the existence of individual questions of reliance does not bar class
certification. Latman v. Costa Cruise Lines, N.V., 758 So. 2d 699 (Fla. 3d DCA 2000); see also
Davis v. Powertel, Inc., 776 So. 2d 971 (Fla. 1st DCA 2000).
d.

Class Action Counterclaims.

The certification of a compulsory class counterclaim is not prohibited as a matter of law.
If a counterclaim would be compulsory in a standard lawsuit, then the court must consider the
same factors required to determine whether to certify a standard class action. Key Club Assocs.,
L.P. v. Mayer, 718 So. 2d 346 (Fla. 2d DCA 1998).
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e.

National Class Certification Involving a Florida State Law Claim.

In 1999, the Fourth District Court of Appeal upheld certification of a national class in a
case brought against a cruise line pursuant to Florida’s Unfair and Deceptive Trade Practices
Act. The case alleged that a cruise line imposed improper port charges. Applying the significant
relationship test, the court found that the cruise line had significant connections to Florida, and
certified the class. Renaissance Cruises, Inc. v. Glassman, 738 So. 2d 436 (Fla. 4th DCA 1999);
see also Latman, 758 So. 2d at 699 (reversing trial court’s order denying class certification
where plaintiff alleged violations of the Florida Deceptive and Unfair Trade Practices Act
because of the cruise line’s alleged failure to disclose that it would retain portions of the port
charges); Premier Cruise Lines, Ltd. v. Picaut, 746 So. 2d 1132 (Fla. 5th DCA 1999) (certifying
a class under the Florida Deceptive and Unfair Trade Practices Act when a cruise company kept
part of the port charges for itself).
In contrast, the Second District Court of Appeal reversed a class certification order
certifying three nationwide classes based upon Florida state laws. The court reasoned that the
language of the Florida Anti-Trust Act of 1980 and FDUTPA limited those statutes’ application
to residents of Florida. But the Second District Court of Appeal remanded the case to the trial
court to determine whether any certification could be appropriate. OCE Printing Systems, 760
So. 2d at 1037.
In Hutson v. Rexall Sundown, Inc., 837 So. 2d 1090 (Fla. 4th DCA 2003), the Fourth
District Court of Appeal affirmed the trial court’s denial of a nationwide class certification in a
deceptive trade practices action against a calcium products manufacturer. The court held that
certification was improper because the manufacturer’s alleged marketing violations occurred
throughout the country, requiring the application of at least fifty different consumer protection
laws.
Florida courts may stay a putative national class action filed in Florida until the resolution
of a “substantially identical” national class action filed in another state’s courts. J.M. Smucker
Co. v. Rudge, 877 So. 2d 820 (Fla. 3d DCA 2004) (staying national class action filed in Florida
pending resolution of substantially identical class action filed in Illinois); see also Beckford v.
Gen. Motors Corp., 919 So. 2d 612, 613 (Fla. 3d DCA 2006) (staying Florida class action
pending previously filed federal class action).
f.

Discovery.

The Fifth District Court of Appeal has found that a defendant is entitled to a protective
order staying discovery on the merits of a plaintiff’s claims until class certification has been
determined. Policastro v. Stelk, 780 So. 2d 989 (Fla. 5th DCA 2001); see also Richardson v.
Gyves, 874 So. 2d 658, 659 (Fla. 4th DCA 2004) (Klein, J., concurring) (stating in dicta that
courts in the Fourth DCA must follow Policastro). The court reasoned that no class action may
proceed until there is a named plaintiff with standing to represent the class. The court held that
Florida Rule of Civil Procedure 1.220(d)(l), which permits discovery prior to class certification,
does not include merits discovery. Moreover, if a court determines that a plaintiff has no
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standing or if class certification otherwise was inappropriate, the plaintiff would then have no
right to pursue discovery on behalf of a class that he/she does not represent.
In Florida Power & Light v. Thomas, 838 So. 2d 1240 (Fla. 1st DCA 2003), the appellate
court denied FPL’s petition for common law certiorari of the trial court’s order denying its
motion for a protective order. FPL sought to bifurcate class certification discovery from merits
discovery, and to stay merits discovery. The trial court denied the motion and the First District
Court of Appeal affirmed, holding that FPL failed to carry its burden of showing that without the
protective order, it would suffer irreparable harm.
g.

Forum Selection Clauses and Other Contractual Provisions.

In America Online, Inc. v. Booker, 781 So. 2d 423 (Fla. 3d DCA 2001), the Third District
Court of Appeal dealt with certification and a contractual forum selection provision. The court
held that the unavailability of a class action procedure in the transferee forum was not sufficient,
standing alone, to render an otherwise valid forum-selection clause unenforceable. Based upon
this rationale, Florida plaintiffs cannot circumvent or defeat otherwise valid provisions requiring
suit in other states simply by asserting claims on behalf of a purported class.
In Bellsouth Mobility, LLC v. Christopher, 819 So. 2d 171 (Fla. 4th DCA 2002), the
Fourth District Court of Appeal held that arbitration clauses and other contractual provisions that
attempt to limit consumer relief while maintaining unfair advantages for the company or
corporation are unconscionable. {But see GreenTree, Rivera}
In America Online, Inc. v. Pasieka, 870 So. 2d 170 (Fla. 1st DCA 2004), the First District
Court of Appeal refused to give effect to a forum selection clause requiring a suit to be filed in
Virginia, where the plaintiff’s class complaint included claims under FDUTPA and the Florida
Free Gift Advertising Law (“FFGAL”). The court held that the purpose and effectiveness of
FDUTPA and FFGAL would be undermined considerably if the case was sent elsewhere.
In Forte v. AT&T Wireless Services, Inc., 903 So. 2d 1019, 1024-25 (Fla. 4th DCA
2005), the court upheld a contractual class action waiver provision, citing the numerous
alternative legal remedies available to the plaintiff.
h.

Attorney’s Fees.

In Tripp Construction, Inc. v. Verde, 789 So. 2d 1171 (Fla. 3d DCA 2001), the court
reversed an award of attorney’s fees to class counsel based upon Fla. R. Civ. P. 1.380(c). The
plaintiffs served requests for admission asking the defendant to admit that the subject homes
violated applicable building codes. The defendant denied the requests for admission and the case
went to trial. At trial, the plaintiffs submitted uncontroverted evidence that the homes were in
violation of the building codes, and a verdict was entered in favor of the class. The trial court
awarded attorney’s fees to the class from the date which the defendant denied the requests for
admission. The Third District Court of Appeal reversed this decision, holding that while the
class was entitled to attorney’s fees, the amount must be determined based upon the time
expended by counsel to prove those facts that the defendant failed to admit.
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In North County Co. v. Bologna, 816 So. 2d 842 (Fla. 4th DCA 2002), the trial court
certified a class and approved a form notification to members of the class that included an “optout” provision. The defendant then proceeded to contact most of the class members and warned
them that they should opt-out of the class or else suffer thousands of dollars of losses in
attorney’s fees. Upon request, the trial court granted a motion for attorney’s fees against the
defendant for abuse of the notification process; however, the Fourth District Court of Appeal
reversed, holding that a factual finding of bad faith, vexatiousness, wantonness or oppression is
required before a motion for attorney’s fees due to an alleged abuse of the class action
notification process is granted.
i.

Appellate Issues.

Fla. R. App. P. 9.130(a) governs the appeal of an order certifying a class.
An order certifying a class is reviewed for abuse of discretion. Pinellas County Sch. Bd.
v. Crowley, 911 So. 2d 881, 882 (Fla. 2d DCA 2005) (affirming certification of class claims on
behalf of black students in public school system).
In Faulk v. Air Products and Chemicals, Inc., 798 So. 2d 820 (Fla. 1st DCA 2001), the
appellate court affirmed a denial of a motion for class certification. Interestingly, in the
interlocutory appeal process, the plaintiffs also requested that the appellate court rule that the
lower court erred in denying the plaintiffs’ motion to amend the complaint to add punitive
damages. The appellate court confirmed that, pursuant to Florida Rule of Appellate Procedure
9.130(a), the court has no jurisdiction to review rulings or orders not listed within the rule during
an interlocutory appeal.
Similarly, the Third District Court of Appeal dismissed an appeal for lack of jurisdiction
in Phillip Morris, Inc. v. Jett, 802 So. 2d 353 (Fla. 3d DCA 2001). In that case, the defendant
wished to appeal certain findings involving the enforcement of a previously approved settlement
agreement. The appellate court ruled that jurisdiction remains in the trial court to make such
orders as may be necessary to enforce its judgment. Therefore, the appellate court has no
jurisdiction to review the individual damage trials of class members until final orders are entered.
In American Medical Security v. Addison, 802 So. 2d 357 (Fla. 4th DCA 2001), the
defendants attempted to raise issues involving alleged errors in the trial court’s denial of their
motions to dismiss during an interlocutory appeal of the trial court’s certification of the class.
The appellate court reaffirmed that it would not address alleged errors in the motion to dismiss
during an interlocutory appeal of class certification. See also United Servs. Auto Ass’n v.
Modregon, 818 So. 2d 562 (Fla. 2d DCA 2002) (holding that pursuant to Florida Rule of
Appellate Procedure 9.130, a motion to dismiss is not an appealable interlocutory order).
In Florida Power & Light v. Thomas, 838 So. 2d at 1240, the court dismissed a party’s
petition for common law certiorari for lack of jurisdiction. The court held that a party seeking a
protective order bears the burden of presenting evidence to the trial court showing that the
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requested discovery would be unduly burdensome. If that burden is not met, then the petition
fails for lack of jurisdiction.
j.

PIP Benefits.

In Cannarella v. Allstate Indemnity Co., 809 So. 2d 73 (Fla. 2d DCA 2002), the Second
District Court of Appeal confirmed that PIP benefits are not untimely paid until thirty days after
the insurer receives notice of the loss. Accordingly, the court affirmed a summary judgment in
favor of Allstate holding that no interest is due to class plaintiffs until the thirty-first day after
notice is provided. See also United Servs. Auto Ass’n v. Stat Techs., Inc., 787 So. 2d 920 (Fla. 3d
DCA 2001).
The Florida Legislature recently amended the PIP Statute, which now requires PIP
claimants to send a demand letter to their insurers. Fla. Stat. § 627.736(11) (2003) This
requirement applies to “all actions filed on or after August 1, 2003.” Ch. 2003-411, § 16, Laws
of Fla. Arguably, a class plaintiff must now show that all members of a putative class have met
this demand letter requirement.
In United Automobile Insurance Co. v. Diagnostics of South Florida., Inc., 921 So. 2d 23,
25-26 (Fla. 3d DCA 2006), the court held that the class representative had no standing to
represent the class where the deductible had not been paid, relieving the insurance company of
making PIP payments.
k.

Reconsideration of Certification.

A trial court can reconsider the prior certification of a class if subsequent developments
alter the previous certification ruling. Heikes v. Republic Ins. Co., 866 So. 2d 97, 99 (Fla. 4th
DCA 2004); see also Engle, -- So. 2d --, 2006 WL 1843363, at *12.
l.

Notice and Due Process.

In Ernie Haire Ford, Inc. v. Gilley, 30 Fla. L. Weekly D488 (Fla. 2d DCA Feb. 18,
2004), the court reversed class certification on notice and due process grounds where the trial
court certified the class without setting a hearing on the motion or considering evidence. See
also Seminole, 920 So. 2d at 824 (reversing class certification where, among other things, trial
court failed to conduct an evidentiary hearing).
m.

Class Cut-Off Date

Where the trial court certified and then recertified a class, the recertification date was the
proper cutoff date for determining class membership. Engle, -- So. 2d --, 2006 WL 1843363, at
*20.
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Rule 1. 220: Florida
1.

Text of Rule 1.220 of the Florida Rules of Civil Procedure

Rule 1.220.
(a)

Class Actions

Prerequisites to Class Representation.

Before any claim or defense may be maintained on behalf of a class by one party or more suing
or being sued as the representative of all the members of a class, the court shall first conclude
that (1) the members of the class are so numerous that separate joinder of each member is
impracticable, (2) the claim or defense of the representative party raises questions of law or fact
common to the questions of law or fact raised by the claim or defense of each member of the
class, (3) the claim or defense of the representative party is typical of the claim or defense of
each member of the class, and (4) the representative party can fairly and adequately protect and
represent the interests of each member of the class.
(b)

Claims and Defenses Maintainable.

A claim or defense may be maintained on behalf of a class if the court concludes that the
prerequisites of subdivision (a) are satisfied, and that:
(1)
the prosecution of separate claims or defenses by or against individual members of the
class would create a risk of either:
(A)
inconsistent or varying adjudications concerning individual members of the class which
would establish incompatible standards of conduct for the party opposing the class; or
(B)
adjudications concerning individual members of the class which would, as a practical
matter, be dispositive of the interests of other members of the class who are not parties to the
adjudications, or substantially impair or impede the ability of other members of the class who are
not parties to the adjudications to protect their interests; or
(2)
the party opposing the class has acted or refused to act on grounds generally applicable to
all the members of the class, thereby making final injunctive relief or declaratory relief
concerning the class as a whole appropriate; or
(3)
the claim or defense is not maintainable under either subdivision (b)(1) or (b)(2), but the
questions of law or fact common to the claim or defense of the representative party and the claim
or defense of each member of the class predominate over any question of law or fact affecting
only individual members of the class, and class representation is superior to other available
methods for the fair and efficient adjudication of the controversy. The conclusions shall be
derived from consideration of all relevant facts and circumstances, including (A) the respective
interests of each member of the class in individually controlling the prosecution of separate
claims or defenses, (B) the nature and extent of any pending litigation to which any member of
the class is a party and in which any question of law or fact controverted in the subject action is
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to be adjudicated, (C) the desirability or undesirability of concentrating the litigation in the
forum where the subject action is instituted, and (D) the difficulties likely to be encountered in
the management of the claim or defense on behalf of a class.
(c)

Pleading Requirements.

Any pleading, counterclaim, or crossclaim alleging the existence of a class shall contain the
following:
(1)
Next to its caption the designation: “Class Representation.”
(2)
Under a separate heading, designated as “Class Representation Allegations,” specific
recitation of:
(A)
the particular provision of subdivision (b) under which it is claimed that the claim or
defense is maintainable on behalf of a class;
(B)
the questions of law or fact that are common to the claim or defense of the representative
party and the claim or defense of each member of the class;
(C)
the particular facts and circumstances that show the claim or defense advanced by the
representative party is typical of the claim or defense of each member of the class;
(D)
(i) the approximate number of class members, (ii) a definition of the alleged class, and
(iii) the particular facts and circumstances that show the representative party will fairly and
adequately protect and represent the interests of each member of the class; and
(E)
the particular facts and circumstances that support the conclusions required of the court in
determining that the action may be maintained as a class action pursuant to the particular
provision of subdivision (b) under which it is claimed that the claim or defense is maintainable
on behalf of a class.
(d)
Determination of Class Representation; Notice; Judgment: Claim or Defense
Maintained Partly on Behalf of a Class.
(1)
As soon as practicable after service of any pleading alleging the existence of a class
under this rule and before service of an order for pretrial conference or a notice for trial, after
hearing the court shall enter an order determining whether the claim or defense is maintainable
on behalf of a class on the application of any party or on the court’s initiative. Irrespective of
whether the court determines that the claim or defense is maintainable on behalf of a class, the
order shall separately state the findings of fact and conclusions of law upon which the
determination is based. In making the determination the court (A) may allow the claim or
defense to be so maintained, and, if so, shall state under which subsection of subdivision (b) the
claim or defense is to be maintained, (B) may disallow the class representation and strike the
class representation allegations, or (c) may order postponement of the determination pending the
completion of discovery concerning whether the claim or defense is maintainable on behalf of a
class. If the court rules that the claim or defense shall be maintained on behalf of a class under
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subdivision (b)(3), the order shall also provide for the notice required by subdivision (d)(2). If
the court rules that the claim or defense shall be maintained on behalf of a class under
subdivision (b)(1) or subdivision (b)(2), the order shall also provide for the notice required by
subdivision (d)(2), except when a showing is made that the notice is not required, the court may
provide for another kind of notice to the class as is appropriate. When the court orders
postponement of its determination, the court shall also establish a date, if possible, for further
consideration and final disposition of the motion. An order under this subsection may be
conditional and may be altered or amended before entry of a judgment on the merits of the
action.
(2)
As soon as is practicable after the court determines that a claim or defense is
maintainable on behalf of a class, notice of the pendency of the claim or defense shall be given
by the party asserting the existence of the class to all the members of the class. The notice shall
be given to each member of the class who can be identified and located through reasonable effort
and shall be given to the other members of the class in the manner determined by the court to be
most practicable under the circumstances. Unless otherwise ordered by the court, the party
asserting the existence of the class shall initially pay for the cost of giving notice. The notice
shall inform each member of the class that (A) any member of the class who files a statement
with the court by the date specified in the notice asking to be excluded shall be excluded from
the class, (B) the judgment, whether favorable or not, will include all members who do not
request exclusion, and (C) any member who does not request exclusion may make a separate
appearance within the time specified in the notice.
(3)
The judgment determining a claim or defense maintained on behalf of a class under
subdivision (b)(1) or (b)(2), whether or not favorable to the class, shall include and describe
those persons whom the court finds to be members of the class. The judgment determining a
claim or defense maintained on behalf of a class under subdivision (b)(3), whether or not
favorable to the class, shall include and identify those to whom the notice provided in
subdivision (d)(2) was directed, who have not requested exclusion and whom the court finds to
be members of the class.
(4)
When appropriate, (A) a claim or defense may be brought or maintained on behalf of a
class concerning particular issues, or (b) class representation may be divided into subclasses, and
each subclass may be treated as a separate and distinct class and the provisions of this rule shall
be applied accordingly.
(e)
Dismissal or Compromise. After a claim or defense is determined to be maintainable on
behalf of a class under subdivision (d), the claim or defense shall not be voluntarily withdrawn,
dismissed, or compromised without approval of the court after notice and hearing. Notice of any
proposed voluntary withdrawal, dismissal, or compromise shall be given to all members of the
class as the court directs.
Amended 347 So. 2d 599 at 608; Oct. 9, 1980, effective Jan. 1, 1981 (391 So. 2d 165).
Amended July 16, 1992, effective Jan 1, 1993 (604 So. 2d 1110).
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GEORGIA
1.

Comparison of O.C.G.A. § 9-11-23 to Federal Rule of Civil Procedure 23.

Georgia enacted a revised class action statute effective July 1, 2003 and applicable to
actions filed on or after that date. O.C.G.A. § 9-11-23. When enacted, the statute was nearly
identical to the Federal Rule 23 at the time. This 2003 enactment brought Georgia textually in
line with the class action rules and statutes of most other jurisdictions, although in practice
Georgia parties litigated class action issues as if the standardized text had been implemented
years ago. Federal Rule 23 was significantly revised on December 1, 2003, yet Georgia has not
adopted those revisions. Effective April 22, 2005, Georgia continued to chart its own course by
substantially revising Georgia’s Rule 23(f).
As was the case before these revisions, Georgia courts may look to federal authority for
guidance when making class certification determinations. Sta-Power Indus. Inc. v. Avant, 216
S.E.2d 897, 900 (Ga. Ct. App. 1975).
2.

Case Law Interpreting O.C.G.A. § 9-11-23:

In Georgia, the movant for class certification bears the burden of establishing its right to
class certification. Jones v. Douglas County, 418 S.E.2d 19, 25 (Ga. 1992). A putative class
plaintiff must affirmatively move for class certification: merely pleading a class action is
insufficient. City of Atlanta v. Miller, 569 S.E.2d 907, 910 (Ga. Ct. App. 2002). Prior to the
entry of a pretrial order, a party seeking class certification must obtain leave of court before any
amendment to the party’s pleadings that might have the effect of compromising any putative
class claim. Murphy v. Hope, 195 S.E.2d 24, 25 (Ga. 1972).
When a class action is filed, the statute of limitations for the action is tolled for all
asserted members of the class during the pendency of the action. The tolling of the statute of
limitations permits class members to rely on the class action to protect their rights without
concern that the statute of limitations on their individual claims will have run should class
certification ultimately be denied. State of Ga. v. Private Truck Council of Am., Inc., 371 S.E.2d
378, 380 (1988).
Generally, in determining the propriety of class certification the first issue to be resolved
is not whether the plaintiff has stated a cause of action or will prevail on the merits, but is instead
whether the requirements for class certification have been satisfied. Sta-Power, 216 S.E.2d at
900. This rule is not absolute, however, and in some cases Georgia courts will address the merits
first. Carnett's, Inc. v. Hammond, 610 S.E.2d 529, 532 (Ga. 2005) (proper for court to reach
issues that are both merits issues and class issues). For example, if a trial court lacks subject
matter jurisdiction, then the court must consider jurisdiction first, whether raised in a motion to
dismiss or sua sponte. Patterson v. Ellerbee, 603 S.E.2d 308, 310 (Ga. Ct. App. 2004). Where
the court lacks jurisdiction, the question of class action certification becomes irrelevant because
Kevin A. Maxim, Of Counsel in the Atlanta office of Troutman Sanders LLP, is a member of both the Georgia and
Alabama Bars. His business litigation practice focuses on issues including class actions, securities, consumer
finance, fraud, insurance, and stae and federal RICO acts.
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the trial court would have no power to make that determination. Id.; see also Perkins v. Georgia
Dept. of Medical Assistance, 555 S.E.2d 500 (Ga. Ct. App. 2001) (res judicata barred named
plaintiff’s claims); Dryvit Sys., Inc. v. Stein, 568 S.E.2d 569, 571 (Ga. Ct. App. 2002) (statutes of
limitation precluded named plaintiff’s claims). Furthermore, when a named plaintiff defines a
putative class to encompass elements of her cause of action, a trial court is required to look at
issues that will also be considered in examining the merits of her claims to determine whether
class certification would be proper. McGarry v. Cingular Wireless, LLC, 599 S.E.2d 34, 35 (Ga.
Ct. App. 2004).
Where a trial court does not determine to grant class action status to a suit, the action
rests upon the underlying action of the representative plaintiff as its individual action. Perkins,
555 S.E.2d at 503. Where there is no party with standing to bring a class action suit because the
court has dismissed the representative plaintiff’s action, then it is proper to dismiss the action in
its entirety. Id.; see also Dryvit, 568 S.E.2d at 571.
When two or more competing class actions exist, Georgia courts apply a first-tojudgment analysis to determine the primacy, and thus the res judicata effect, among them. Smith
v. AirTouch Cellular of Ga., Inc., 534 S.E.2d at 832, 835-6 (Ga. Ct. App. 2000).
Prior to the 2003 amendment to O.C.G.A. § 9-11-23, Georgia’s class action statute did
not expressly provide for sub-classing. Georgia’s appellate courts, however, drew from the
federal rules when construing Georgia’s statute and found bifurcation appropriate under certain
circumstances. State Farm Mutual Auto. Ins. Co. v. Mabry, 556 S.E.2d 114, 117 (Ga. 2001).
The amended O.C.G.A. § 9-11-23 contemplates sub-classing at § 9-11-23(c)(4)(b).
To certify a class, a Georgia court must find:
(a)

that the class is so numerous as to make it impracticable to bring all members
before the court;

(b)

that the questions of law and fact common to the class members predominate over
any individual questions;

(c)

that the claim of the named plaintiff is typical of the claims of the members of the
class;

(d)

that the named plaintiff and class counsel will adequately represent the interests of
the class; and

(e)

that a class action is superior to other available methods of achieving a fair and
efficient adjudication of the controversy.

Duffy v. The Landings Assoc., Inc., 563 S.E.2d 174, 176 (Ga. Ct. App. 2002). See also O.C.G.A.
§ 9-11-23.
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•

Numerosity

The numerosity of a potential class is a threshold issue. Murphy, 195 S.E.2d at 25.
•

Commonality and Predominance

When plaintiffs seek to assert rights merely common to the putative class, class
certification will be denied if individualized issues predominate over common issues. Stevens v.
Thomas, 361 S.E.2d 800, 804 (Ga. 1987); Tanner v. Brasher, 326 S.E.2d 218, 221 (Ga. 1985)
(“[w]here the resolution of individual questions plays…an integral part in the determination of
liability, a class action suit is inappropriate”). However, a common question is not enough when
the answer may vary with each class member and is determinative of whether the member is
properly part of the class. Carnett's, Inc., 610 S.E.2d at 532.
A class action is not authorized when the issue presented must be resolved on a case-bycase basis and the resolution of individual questions plays an integral part in the determination of
liability. Duffy, 563 S.E.2d at 176; Carnett's, Inc., 610 S.E.2d at 532 (commonality lacking
where movant failed to prove that all putative class members were similarly situated in satisfying
one element of alleged statutory violation); Life Ins. Co. of Ga. v. Meeks, 617 S.E.2d 179, 185
(Ga. Ct. App. 2005) (abuse of discretion to certify class where many individualized suits would
be necessary, even if one or two common issues could be resolved class-wide)
In certain cases, individualized damages issues are in and of themselves sufficient to
justify a trial court refusing to certify a class. Hill, 241 S.E.2d at 285; Williams v. Cox
Enterprises, Inc., 283 S.E.2d 367, 370 (Ga. Ct. App. 1981).
Moreover, if fraud based on oral misrepresentations is the gravamen of a complaint, then
class certification is inappropriate. Stevens, 361 S.E.2d at 804. Furthermore, the presence of
counterclaims has been held to be, in and of itself, sufficient to deny class certification. Hill, 241
S.E.2d at 285. In addition, individualized issues involving multiple states’ laws may render class
certification improper. International Business Machines Corp. v. Kemp, 536 S.E.2d 303 (Ga. Ct.
App. 2000).
The Georgia Court of Appeals has stated that common questions of law and fact may
predominate when an action is brought on behalf of purchasers of agreements from a common
source, the character of the right sought to be enforced is common, and common relief is sought.
UNUM Life Ins. Co. of Am. v. Crutchfield, 568 S.E.2d 767, 769 (Ga. Ct. App. 2002).
Nevertheless, not all cases involving purchasers of agreements from a common source qualify
for class treatment. Id. A class action is not authorized where the issue presented must be
resolved on a contract-by-contract basis, and where the resolution of individual questions plays
such an integral part in the determination of liability. Aetna Casualty & Surety Co. v. Cantrell,
399 S.E.2d 237, 239 (Ga. Ct. App. 1990); see also Life Ins. Co. of Ga., 617 S.E.2d at 184-5
(certification inappropriate where written contracts varied among putative class members, or
where account-by-account analysis would be required).
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•

Typicality

A purported class representative must show that his claims are typical of those of the
putative class members. Life Ins. Co. of Ga., 617 S.E.2d at 185 (named plaintiff’s claims
against insurer for medical treatment reimbursement ruled atypical of putative class member
claims). The Georgia Court of Appeals has held, presumably but not expressly pursuant to the
“typicality” analysis, that where a Georgia statute requires ante litem notice prior to suit, a
putative class representative is incapable of providing notice on behalf of a putative class and
class certification will be denied on that basis. Mack v. Georgia Auto Pawn, Inc., 585 S.E.2d
661 (Ga. Ct. App. 2003) (construing notice and good faith offer requirements of the Georgia
Pawnshop Act).
•

Adequacy of Representation

Georgia courts must also consider the ability of the named plaintiff to represent the class.
A named plaintiff bears the burden to demonstrate her adequacy to represent the proposed class,
which burden includes showing that she is a member of the class that she seeks to represent.
McGarry, 599 S.E.2d at 36. Other important aspects of adequate representation are whether the
plaintiff’s counsel is experienced and competent, and whether the plaintiff’s interests are
antagonistic to those of the class. Jones, 418 S.E.2d at 24. The class certification movant’s
burden includes an evidentiary showing that other putative class members share in the movant’s
alleged dissatisfaction. Id. at 25. Georgia courts also will examine whether class counsel pose
any conflicts of interest. Duffy, 563 S.E.2d at 176 (wherein named alleged class representative
was member of law firm seeking to represent the class).
The entity seeking to represent the alleged class also must mail an initial notice of the
alleged class action to each member of such class. Hill v. General Finance Corp. of Ga., 241
S.E.2d 282, 285 (Ga. Ct. App. 1977); Ford Motor Credit, 332 S.E.2d at 348. Consequently, one
factor to be considered in determining class certification is the named plaintiff’s financial
responsibility for costs that he or she must bear. Id.
When the named plaintiff has no valid claim against the defendant, he is not eligible to
represent the purported class. Life Ins. Co. of Ga., 617 S.E.2d 185.
•

Superiority

The Georgia Court of Appeals has held that it is insufficient for a court to determine
superiority based on merely one of the four superiority factors, O.C.G.A. § 9-11-23(b)(3)(a)-(d).
McGarry, 599 S.E.2d at 37.
Georgia courts have held class actions to be particularly appropriate in cases involving
the sale of unregistered securities. Trend Star, 469 S.E.2d at 751. However, in the registered
securities context, negligent representation cases require that each investor show actual and
justifiable reliance on the representation at issue, and this requirement may impact the suitability
of a case for class certification. White v. BDO Seidman, LLP, 549 S.E.2d 490 (Ga. Ct. App.
2001).
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A Georgia trial judge holds broad discretion regarding whether to allow a case to proceed
as a class action. Ford Motor Credit Co. v. London, 332 S.E.2d 345, 347 (Ga. Ct. App. 1985).
Absent an abuse of that discretion, the appellate courts generally will not disturb the trial court’s
decision. Trend Star Continental, Ltd. v. Branham, 469 S.E.2d 750, 752 (Ga. Ct. App. 1996).
Pursuant to the amended § 9-11-23, Georgia’s appellate courts may in their discretion permit an
appeal of an order granting or denying class certification. See O.C.G.A. § 9-11-23(g).
•

Settlement Considerations

Class action settlements generally constitute an adjudication on the merits for res judicata
purposes. For such a settlement to do so, it is sufficient that the merits were or could have been
determined pursuant to an appropriate handling of the case. Id. at 836.
It is a well-settled rule that only class members have standing to challenge a class
settlement. Am. Med. Sec., Inc. v. Parker, 612 S.E.2d 261, 263 (Ga. 2005). Non-class members
whose rights and remedies are not affected by a settlement lack standing to challenge the
settlement on an individual basis. Id.
When a class settlement has been achieved, Georgia courts are to engage in a “percentage
of the fund” analysis to determine appropriate class counsel fees. Friedrich v. Fidelity National
Bank, 545 S.E.2d 107 (Ga. Ct. App. 2001). As a general matter, a Georgia court determining
such a fee award must identify a reasonable percentage of the settlement fund to be allocated to
class counsel as fees. Id. at 107. Specifically, a Georgia trial court must articulate its reasons for
selecting the percentage upon which a fee award is based. Id. at 110. An order awarding such
fees must identify the percentage of the fund awarded and all factors on which the court relied,
and explain how each factor influenced the court’s chosen percentage. Id.
A Georgia court may draw from a non-exclusive list of factors relevant to class
settlement fee awards. Id. at 109. Pertinent factors may include:
•
•
•
•
•
•
•
•
•
•
•
•
•

The time and labor required to reach the settlement;
The novelty and difficulty of the questions presented;
The skill required to perform the legal service properly;
The preclusion of other employment visited upon settlement class counsel by
accepting the case;
The customary fee in the given legal community;
Whether the fee as originally agreed was fixed or contingent;
The time limitations imposed by the client or the circumstances;
The damages amount involved and the results obtained;
The experience, reputation, and ability of settlement class counsel;
The “undesirability” of the case;
The nature and length of settlement class counsel’s relationship with the client;
Awards in similar cases;
Significance of class members’ and other parties’ objections to the settlement terms
and requested class counsel fees;
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•
•
•

Non-monetary benefits conferred upon the settlement class;
The economics involved in prosecuting a class action; and
Other factors unique to the case-at-hand.

Id. In most instances, there will also be additional factors unique to a particular case which will
be relevant to the trial court's consideration. Id.
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Text of Official Code of Georgia Annotated § 9-11-23 (2006)
Effective April 22, 2005, the Georgia legislature implemented a series of procedures that
must precede any determination on the propriety of class certification. (2005 Ga. ALS 56).
§ 9-11-23. Class actions
(a)

(b)

One or more members of a class may sue or be sued as representative parties on
behalf of all only if:
(1)

The class is so numerous that joinder of all members is impracticable;

(2)

There are questions of law or fact common to the class;

(3)

The claims or defenses of the representative parties are typical of the
claims or defenses of the class; and

(4)

The representative parties will fairly and adequately protect the interests of
the class.

An action may be maintained as a class action if the prerequisites of subsection
(a) of this Code section are satisfied, and, in addition:
(1)

The prosecution of separate actions by or against individual members of
the class would create a risk of:
(A)

Inconsistent or varying adjudications with respect to individual
members of the class which would establish incompatible
standards of conduct for the party opposing the class; or

(B)

Adjudications with respect to individual members of the class
which would as a practical matter be dispositive of the interests of
the other members not parties to the adjudications or substantially
impair or impede their ability to protect their interests;

(2)

The party opposing the class has acted or refused to act on grounds
generally applicable to the class, thereby making appropriate final
injunctive relief or corresponding declaratory relief with respect to the
class as a whole; or

(3)

The court finds that the questions of law or fact common to the members
of the class predominate over any questions affecting only individual
members, and that a class action is superior to other available methods for
the fair and efficient adjudication of the controversy. The matters pertinent
to the findings include:
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(A)

The interest of members of the class in individually controlling the
prosecution or defense of separate actions;

(B)

The extent and nature of any litigation concerning the controversy
already commenced by or against members of the class;

(C)

The desirability or undesirability of concentrating the litigation of
the claims in the particular forum; and

(D)

The difficulties likely to be encountered in the management of a
class action.

(c)(1) As soon as practicable after the commencement of an
action brought as a class action, the court shall determine by order whether
it is to be so maintained. An order under this subsection may be
conditional, and may be altered or amended before the decision on the
merits.
(2)

In any class action maintained under paragraph (3) of subsection (b) of
this Code section, the court shall direct to the members of the class the
best notice practicable under the circumstances, including individual
notice to all members who can be identified through reasonable effort. The
notice shall advise each member that:
(A)

The court will exclude the member from the class if the member so
requests by a specified date;

(B)

The judgment, whether favorable or not, will include all members
who do not request exclusion; and

(C)
Any member who does not request exclusion may, if the member
desires, enter an appearance through counsel.
(3)

The judgment in an action maintained as a class action under paragraph
(1) or (2) of subsection (b) of this Code section, whether or not favorable
to the class, shall include and describe those whom the court finds to be
members of the class. The judgment in an action maintained as a class
action under paragraph (3) of subsection (b) of this Code section, whether
or not favorable to the class, shall include and specify or describe those to
whom the notice provided in paragraph (2) of subsection (b) of this Code
section was directed, and who have not requested exclusion, and whom
the court finds to be members of the class.
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(4)

(d)

(e)

When appropriate:
(A)

An action may be brought or maintained as a class action with
respect to particular issues; or

(B)

A class may be divided into subclasses and each subclass treated as
a class, and the provisions of this rule shall then be construed and
applied accordingly.

In the conduct of actions to which this rule applies, the court may make
appropriate orders:
(1)

Determining the course of proceedings or prescribing measures to prevent
undue repetition or complication in the presentation of evidence or
argument;

(2)

Requiring, for the protection of the members of the class or otherwise for
the fair conduct of the action, that notice be given in such manner as the
court may direct to some or all of the members of any step in the action, or
of the proposed extent of the judgment, or of the opportunity of members
to signify whether they consider the representation fair and adequate, to
intervene and present claims or defenses, or otherwise to come into the
action;

(3)

Imposing conditions on the representative parties or on intervenors; and

(4)

Requiring that the pleadings be amended to eliminate therefrom
allegations as to representation of absent persons, and that the action
proceed accordingly. The orders may be combined with other orders, and
may be altered or amended by the court as may be desirable from time to
time.

A class action shall not be dismissed or compromised without the approval of the
court, and notice of the proposed dismissal or compromise shall be given to all
members of the class in such manner as the court directs.

(f) (1) After the commencement of an action in which claims or defenses are purported
to be asserted on behalf of or against a class, the court shall hold a conference
among all named parties to the action for the purpose of establishing a schedule
for any discovery germane to the issue of whether the requested class should or
should not be certified. At this conference, the court shall set a date for a hearing
on the issue of class certification. Except for good cause shown, such hearing may
not be set sooner than 90 days nor later than 180 days after the date on which the
court issues its scheduling order pursuant to the conference. If evidence is
presented by affidavit, the parties shall have an opportunity to cross-examine
affiants as to such testimony offered by affidavit.
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(g)

(2)

Except for good cause shown, the court shall stay all discovery directed
solely to the merits of the claims or defenses in the action until the court
has issued its written decision regarding certification of the class.

(3)

When deciding whether a requested class is to be certified, the court shall
enter a written order addressing whether the factors required by this Code
section for certification of a class have been met and specifying the
findings of fact and conclusions of law on which the court has based its
decision with regard to whether each such factor has been established. In
so doing, the court may treat a factor as having been established if all
parties to the action have so stipulated on the record.

(4)

Nothing in this Code section shall affect, or be construed to affect, any
provision of Code Section 9-11-12 or Code Section 9-11-56.

A court's order certifying a class or refusing to certify a class shall be appealable
in the same manner as a final order to the appellate court which would otherwise
have jurisdiction over the appeal from a final order in the action. The appellate
courts shall expedite resolution of any appeals taken under this Code section.
Such appeal may only be filed within 30 days of the order certifying or refusing to
certify the class. During the pendency of any such appeal, the action in the trial
court shall be stayed in all respects.
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HAWAII
DECISIONS INTERPRETING RULE 23
OF THE HAWAII RULES OF CIVIL PROCEDURE
1.

Comparison with Rule 23 of the Federal Rules of Civil Procedure.

Rule 23 of the Hawaii Rules of Civil Procedure ("HRCP") is identical to Rule 23 of the
Federal Rules of Civil Procedure except that Hawaii has not adopted new section 23(f) which
became effective with respect to the federal rule on December 8, 1998. This new section 23(f) of
the federal rule permits interlocutory appeals of class certification rulings. On the other hand, for
interlocutory appeals to proceed under Hawaii law, the trial court must grant permission under §
641-1(b) of the Hawaii Revised Statutes ("HRS") or HRCP Rule 54 (b), as applicable. Jacober
v. Sunn, 5 Haw. App. 20, 674 P.2d 1024 (1984) (Class action plaintiffs sought declaratory,
injunctive, and monetary relief, and the lower court retained jurisdiction to decide and award
monetary relief after issuing orders for declaratory and injunctive relief; the lower court's
decision and order was, thus, interlocutory and not appealable without the court’s permission.)
2.

Hawaii case law interpreting Rule 23.

Whether a suit shall be allowed to proceed as a class action is a question of fact to be
determined by the trial court within its discretion. Life of Land v. Burns, 59 Haw. 244, 580 P.2d
405 (1978). The trial court has broad discretion in deciding whether to certify a class. Levi v.
University of Hawaii, 67 Haw. 90, 679 P.2d 129 (1984); Akau v. Olohana Corp., 65 Haw. 383,
652 P.2d 1130 (1982); Filipo v. Chang, 62 Haw. 626, 618 P.2d 295 (1980). Discretionary
authority is normally undisturbed on review. Levi, supra. An appellate court will overrule only
if the court below has misconstrued or misapplied the tests of HRCP Rule 23. Akau, supra. But
if the record does disclose a possible misapprehension or misapplication of Rule 23's criteria, the
Hawaii Supreme Court will conduct a careful review of the rule’s application to the facts
involved, especially when questions respecting the adequacy of representation are raised. Kemp
v. State of Hawaii Child Support Enforcement Agency, __ Haw. __, __ P.3d __, 2006 WL
2391165, * 18 (Aug. 21, 2006); Life of Land v. Land Use Comm'n, 63 Haw. 166, 623 P.2d 431
(1981) (see Section 3.a., infra, for a brief discussion of this defendant class action).
In Life of Land v. Land Use Comm'n, the Supreme Court of Hawaii recognized that the
pragmatic objectives of class actions include economies of time, effort, and expense, as well as
uniformity of decision for persons similarly situated. Id. at 179, 623 P.2d at 432. But, the
desirable economies and uniformity are not procurable at the expense of fairness to absentees.
Id. Concern for due procedure is as relevant as considerations of convenience, expense, and
uniformity in the allowance or disallowance of class actions. Id. The trial court has a definite
obligation to protect the interests of absent class members at all stages of litigation. Montalvo v.
Chang, 64 Haw. 345, 641 P.2d 1321 (1982) (overruled on other grounds discussed in Section
Robert Hatch represents consumers in class litigation in state and federal courts in Illinois and Hawaii. He is
licensed to practice in Illinois, Michigan, and Hawaii.
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The party seeking to certify a class has the burden of establishing that all four
3.g., infra).
requirements of Rule 23(a) have been met and must further show a situation suitable for the
maintenance of a class action under at least one subpart of Rule 23(b). Life of Land v. Land Use
Comm'n, 63 Haw. at 180, 623 P.2d at 433. The party seeking to certify a class bears this burden
even if the class sought to be created is a defendant class. Life of Land v. Burns, supra.
The burden of addressing the certification issue in a timely fashion rests on all parties to
the case, and the language “as soon as practicable” clearly contemplates that the class
determination should be made before the decision on the merits. Levi, 67 Haw. at 92, 679 P.2d
at 131. In Levi, since defendant, like plaintiff, was under a duty to settle the class certification as
soon as practicable, the Court held that defendant should be estopped from complaining about
staleness. Id. (See Section 3.b., infra, for more discussion of the timeliness of certification
under the heading, No Nunc Pro Tunc Certification.)
a.

Rule 23(a).

Numerosity. Rule 23(a) provides a class suit is only maintainable where “the class is so
numerous that joinder of all members is impracticable.” “The focal point of inquiry thereunder
is ‘Who Are The Proposed Class,’ and the specific criteria are that its members be identifiable
and their possible joinder impracticable.” Life of Land v. Land Use Comm'n, 63 Haw. at 182,
623 P.2d at 444 (citing Moore’s Federal Practice). The Supreme Court of Hawaii found no error
in the trial court’s approval of the “numerosity” element of a proposed defendant class of 150
members. Id. The Supreme Court of Hawaii also found that the trial court did not abuse its
discretion in denying certification when the proposed class contained approximately 16
members. Levi, supra.
Commonality. Rule 23(a)’s subpart (2) requires the presence of “questions of law or
fact common to the class.” “The inquiry here focuses on ‘What Are The Claims Or Defenses of
The Class,’ and the pertinent criterion is the presence of common claims or defenses extending
throughout the class.” Life of Land v. Land Use Comm'n, 63 Haw. at 182, 623 P.2d at 444
(citing Moore’s Federal Practice).
While there are overtones of due process in the
“commonality” test, the inquiries generated thereby are more directly concerned with the
establishment of predictable economies of time, effort, and expense and uniformity of decision.
Id.
Typicality/Adequacy. The third and forth prerequisites under Rule 23(a) are primarily
structured to assure due process for absentees. Id. at 183, 623 P.2d at 444. The Supreme Court
of Hawaii has determined that the “typicality” requirement of subpart (a)(3) is designed to be
read in conjunction with the requirement of (a)(4) that there be fair and adequate representation
of the entire class. Id. The “typicality” requirement can be equated with an absence of conflicts
of interest. Id. at 183, 623 P.2d at 445. When claims or defenses among class members and
representatives are coextensive, there is a probability of fair and adequate representation; when
they are potentially conflicting, absentees are unlikely to be afforded representation consistent
with notions of fairness and justice. Id. at 184, 623 P.2d at 445. For example, a class
certification is improper if colorable defenses may derive from specific circumstances rather than
from those circumstances common to the putative class. Id. Also, if there is an indication that
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the representative may be particularly interested in a claim or defense unique to him or a
subclass, the court is justified in denying class certification on the grounds of inadequate
representation. Id. Finally, in order to be adequate a class representative must “possess the same
interest and suffer the same injury as the class members.” Kemp, 2006 WL 2391165, *18
(quoting AmChem Products, Inc. v. Windsor, 521 U.S. 591, 625-26 (1997)).
b.

Rule 23(b)(1), (b)(2), and (b)(3).

Generally, if declaratory and injunctive relief are sought, class actions are processed
under Rule 23(b)(2). Jacober, 5 Haw. App. at 25, 674 P.2d at 1027. Cases for damages usually
proceed under either subpart (b)(1) or (b)(3). In Jacober, declaratory, injunctive, and monetary
relief were all three permissibly sought under Rule 23(b)(2). Id.
The standards of specificity for classes under subpart (b)(2) are less stringent than under
(b)(3) because only the latter requires individual notice to members and the ability of members to
be excluded from the class as described in subpart (c)(2). Akau, supra. Although (b)(2) allows
less specificity, all class members must have standing, and a class description which is too
indefinite could include members who have no standing. Id. In Akau, the standing requirement
was satisfied because the court found that all of the members of the (b)(2) class had suffered an
injury in fact. 65 Haw. at 393, 652 P. 2d at 1137. The court also found that the class definition
in Akau satisfied the specificity requirements of (b)(2).
3.

Miscellaneous comments.

a.
Defendant Classes. The Supreme Court of Hawaii holds that “defendant
class actions demand greater attention to the due process rights of absent class members for a
defendant class is more than likely to be represented by a reluctant representative.” Life of Land
v. Land Use Comm'n, 63 Haw. at 180, 623 P.2d at 443. The Supreme Court of Hawaii
recognizes that Rule 23 ostensibly treats defendant class actions no differently from plaintiff
class actions, but points out that defendant class actions are still relatively uncommon and often
distrusted. Id. The Court notes that this distrust centers on the perceived difficulty of affording
absent members of a defendant class adequate representation. Id. The Supreme Court of
Hawaii does not subscribe to the view that an absent defendant can never be adequately
represented but, instead, considers defendant actions viable and valuable procedural instruments
in complex litigation in which the rights of numerous parties are adjudicated. Id. Nonetheless,
in Life of Land v. Land Use Comm'n, the Court found that the requirements of Rule 23(a) had
not been satisfied.
b.
No Nunc Pro Tunc Certification. The Supreme Court of Hawaii holds
that the trial court lacks the power to enter a class certification order nunc pro tunc when the
motion seeking class certification was filed one year after entry of judgment. Koolauloa Welfare
Rights Group v. State of Hawaii, 65 Haw 341, 652 P.2d 185 (1982). In that case, the stipulation
pursuant to which judgment was entered provided for certification, but no determination was
made and no order entered prior to the judgment. The Supreme Court of Hawaii held that the
motion seeking class certification which was filed one year after the judgment was barred by
Hawaii Rule of Civil Procedure 60(b) unless it was a “clerical mistake.” The Supreme Court
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held that, whatever kind of mistake it was that caused the untimely motion to certify the class, it
was not a clerical mistake, and there was no power on the part of the court below to enter the
order certifying the class. The Court went on to hold that Rule 23(c)(1) clearly contemplates that
the class determination will be made before the decision on the merits. Because there was no
certification before the decision on the merits, there was no class at the time the stipulation and
judgment were entered.
c.
Class Actions and Statutes of Limitations. The Supreme Court of
Hawaii has adopted the rule enunciated in American Pipe and Constr. Co. v. Utah, 414 U.S. 538
(1974), and clarified in Crown, Cork and Seal Co., Inc. v. Parker, 462 U.S. 345 (1983), that the
commencement of a class action suspends the applicable statute of limitations as to all asserted
members of a class who would have been parties had the suit continued as a class action. Levi,
67 Haw. at 93, 679 P.2d at 132. To hold otherwise would be to encourage intervention and
filings of separate actions in the event class certification might be denied, thus creating the
multiplicity of actions that class suits were designed to avoid. Id.
d.
Settlement. In matters litigated as class actions, the general rule is that a
judicially-approved settlement is binding upon the members of the class who have not opted out.
Alden v. Kona Palisades, Inc., 3 Haw. App. 47, 641 P.2d 330 (1982). In Koolauloa Welfare
Rights Group, supra, the notice of a proposed compromise, given under subsection (e) of this
rule, was defective because it did not describe the basis for the complaint, the relief being sought
therein, or the relief being given by the compromise. Since there is no way a person reading the
notice would have known that his or her rights were being affected by the compromise, that
settlement was not binding.
e.
Standing of Class Members. Each class member must have standing as
defined by Hawaii law, but Hawaii courts are not subject to a “cases or controversies” limitation
like that imposed upon the federal judiciary by Article III, § 2 of the United States Constitution.
Life of Land v. Land Use Comm'n, 63 Haw. at 171, 623 P.2d at 438. The Supreme Court of
Hawaii adopted instead the injury in fact test. Id. at 175, 623 P.2d at 441. For example, the
Court has allowed persons who show aesthetic and environmental injury standing to sue so long
as their aesthetic and environmental interests are “personal” and “special,” or a property interest
is also affected. Id. Moreover, a member of the public has standing to sue to enforce the rights
of the public even though his injury is not different in kind from the public's generally, if he can
show that he has suffered an injury in fact and the concerns of a multiplicity of suits are satisfied
by any means, including a class action. Akau, supra. The Supreme Court points out that its
decisions have afforded standing on a basis at least coextensive with federal doctrine when harm
to public interests is alleged. Life of Land v. Land Use Comm'n, 63 Haw. at 176, 623 P.2d at
441. This in not to suggest, however, that Hawaii’s standing requirements will follow every
twist or turn in the development of federal doctrine. Id. The Supreme Court’s touchstone on
standing issues is “the needs of justice.” Id.
f.
Shareholder’s Actions. A personal action alleging injury to shareholders
as shareholders, and not to the corporation, may be brought by representative shareholders on
behalf of all of them as a class action under Rule 23. Chambrella v. Rutledge, 69 Haw. 271, 740
P.2d 1008 (1987); see also HRCP Rule 23.1, infra.
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g.
Attorneys' Fees. In 2000, the Hawaii Supreme Court changed the way
that attorneys' fees are calculated in Hawaii class actions which result in a common fund. Chun
v. Board of Trustees of the Employees Retirement Sys. of the State of Hawaii, 92 Haw. 432, 445,
992 P.2d 127, 140 (2000) ("Chun I") (overruling Montalvo, supra). In Chun I, the Court
remanded the case, ruling that in common fund cases, the circuit court may decide whether to
employ the percentage method or the lodestar method of calculating attorneys' fees. Prior to
Chun I, trial courts were required to use the lodestar method. See Montalvo, 64 Haw. at 358-59,
641 P.2d at 1331. In Chun I, the Court explains that Montalvo is overruled only insofar as it
dictates that the lodestar method alone may be used to calculate attorneys’ fees in common fund
cases. The Court will continue to follow Montalvo’s explication of the mechanics of the lodestar
method. In 2005, Chun v. Board of Trustees of the Employees Retirement Sys. of the State of
Hawaii ("Chun II"), returned to the Supreme Court after the circuit court awarded attorneys' fees
on remand. 106 Hawai'i 416, 106 P.2d 339 (2005). The Supreme Court held that the circuit court
did not abuse its discretion in ordering that attorneys' fees be set at twenty-five percent of the
common fund because no controlling precedent required the circuit court to do otherwise. Id. at
434-39, 106 P.2 357-62.
h.
Complex Litigation Designation. Pursuant to the Rule 12(k) of the
Hawaii Circuit Court Rules, any party may move to have a case designated by the court as
“Complex Litigation” within 8 months after a complaint has been filed (or later upon a showing
of good cause). Upon receiving such a designation, the case will be assigned to one judge for
handling until trial.
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HAWAII RULES OF CIVIL PROCEDURE
Rule 23. CLASS ACTIONS.
(a)
Prerequisites to a class action. One or more members of a class may sue or be sued as
representative parties on behalf of all only if (1) the class is so numerous that joinder of all
members is impracticable, (2) there are questions of law or fact common to the class, (3) the
claims or defenses of the representative parties are typical of the claims or defenses of the class,
and (4) the representative parties will fairly and adequately protect the interests of the class.
(b)
Class actions maintainable. An action may be maintained as a class action if the
prerequisites of subdivision (a) are satisfied, and in addition:
(1)
The prosecution of separate actions by or against individual members of the class
would create a risk of
(A)
inconsistent or varying adjudications with respect to
individual members of the class which would establish
incompatible standards of conduct for the party opposing the class,
or
(B)
adjudications with respect to individual members of the
class which would as a practical matter be dispositive of the
interests of the other members not parties to the adjudications or
substantially impair or impede their ability to protect their
interests; or
(2)
The party opposing the class has acted or refused to act on grounds
generally applicable to the class, thereby making appropriate final injunctive
relief or corresponding declaratory relief with respect to the class as a whole; or
(3)
The court finds that the questions of law or fact common to the members
of the class predominate over any questions affecting only individual members,
and that a class action is superior to other available methods for the fair and
efficient adjudication of the controversy. The matters pertinent to the findings
include: (A) the interest of members of the class in individually controlling the
prosecution or defense of separate actions; (B) the extent and nature of any
litigation concerning the controversy already commenced by or against members
of the class; (C) the desirability or undesirability of concentrating the litigation of
the claims in the particular forum; (D) the difficulties likely to be encountered in
the management of a class action.
(c)
Determination by order whether class action to be maintained; notice; judgment;
actions conducted partially as class actions.
(1)
As soon as practicable after the commencement of an action brought as a
class action, the court shall determine by order whether it is to be so maintained.
An order under this subdivision may be conditional, and may be altered or
amended before the decision on the merits.
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(2)
In any class action maintained under subdivision (b)(3), the court shall
direct to the members of the class the best notice practicable under the
circumstances, including individual notice to all members who can be identified
through reasonable effort. The notice shall advise each member that (A) the court
will exclude the member from the class if the member so requests by a specified
date; (B) the judgment, whether favorable or not, will include all members who
do not request exclusion; and (C) any member who does not request exclusion
may, if the member desires, enter an appearance through counsel.
(3)
The judgment in an action maintained as a class action under subdivision
(b)(1) or (b)(2), whether or not favorable to the class, shall include and describe
those whom the court finds to be members of the class. The judgment in an action
maintained as a class action under subdivision (b)(3), whether or not favorable to
the class, shall include and specify or describe those to whom the notice provided
in subdivision (c)(2) was directed, and who have not requested exclusion, and
whom the court finds to be members of the class.
(4)
When appropriate (A) an action may be brought or maintained as a class
action with respect to particular issues, or (B) a class may be divided into
subclasses and each subclass treated as a class, and the provisions of this rule
shall then be construed and applied accordingly.
(d)
Orders in conduct of actions. In the conduct of actions to which this rule applies, the
court may make appropriate orders: (1) determining the course of proceedings or prescribing
measures to prevent undue repetition or complication in the presentation of evidence or
argument; (2) requiring, for the protection of the members of the class or otherwise for the fair
conduct of the action, that notice be given in such manner as the court may direct to some or all
of the members of any step in the action, or of the proposed extent of the judgment, or of the
opportunity of members to signify whether they consider the representation fair and adequate, to
intervene and present claims or defenses, or otherwise to come into the action; (3) imposing
conditions on the representative parties or on intervenors; (4) requiring that the pleadings be
amended to eliminate therefrom allegations as to representation of absent persons, and that the
action proceed accordingly; (5) dealing with similar procedural matters. The orders may be
combined with an order under Rule 16, and may be altered or amended as may be desirable from
time to time.
(e)
Dismissal or compromise. A class action shall not be dismissed or compromised without
the approval of the court, and notice of the proposed dismissal or compromise shall be given to
all members of the class in such manner as the court directs.
(Amended May 15, 1972, effective July 1, 1972; further amended December 7, 1999, effective
January 1, 2000.)
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Rule 23.1. DERIVATIVE ACTIONS BY SHAREHOLDERS.
In a derivative action brought by one or more shareholders or members to enforce a right of a
corporation or of an unincorporated association, the corporation or association having failed to
enforce a right which may properly be asserted by it, the complaint shall be verified and shall
allege that the plaintiff was a shareholder or member at the time of the transaction of which the
plaintiff complains or that the plaintiff's share or membership thereafter devolved on the plaintiff
by operation of law. The complaint shall also allege with particularity the efforts made by the
plaintiff to obtain the action the plaintiff desires from the directors or comparable authority and
from the shareholders or members, and the reasons for the plaintiff's failure to obtain the action
or for not making the effort. The derivative action may not be maintained if it appears that the
plaintiff does not fairly and adequately represent the interests of the shareholders or members
similarly situated in enforcing the right of the corporation or association. The action shall not be
dismissed or compromised without the approval of the court, and notice of the proposed
dismissal or compromise shall be given to shareholders or members in such manner as the court
directs.
(Added May 15, 1972, effective July 1, 1972; amended December 7, 1999, effective January 1,
2000.)
Rule 23.2. ACTIONS RELATING TO UNINCORPORATED ASSOCIATIONS.
An action brought by or against the members of an unincorporated association as a class by
naming certain members as representative parties may be maintained only if it appears that the
representative parties will fairly and adequately protect the interests of the association and its
members. In the conduct of the action the court may make appropriate orders corresponding with
those described in Rule 23(d), and the procedure for dismissal or compromise of the action shall
correspond with that provided in Rule 23(e). This rule shall not preclude an action brought by or
against an unincorporated association pursuant to statute.
(Added May 15, 1972, effective July 1, 1972.)
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IDAHO
DECISIONS INTERPRETING RULE 23 0F THE
IDAHO RULES OF CIVIL PROCEDURE
1.

Comparison with Rule 23 of the Federal Rules of Civil Procedure.

The Idaho Rule has not been amended since before 1998 and therefore is identical to the
federal rule as it appeared prior to the addition of FED. R. CIV. P. 23(f) in December of 1998 and
the changes in December 2003. The Idaho court considers “federal authority relevant” since the
Idaho rules on class actions are taken from the federal rules. O'Boskey v. First Federal Sav. &
Loan Ass'n of Boise, 112 Idaho 1002, 1005, 739 P.2d 301, 304 (Idaho1987).
2.

Rule 23 of the Idaho Rules of Civil Procedure.

Class actions are generally favored where the interests of absent class members can be
adequately represented by the named plaintiff and the requirements of the rule are met. Bush v.
Upper Valley Telecable Co., 96 Idaho 83, 524 P.2d 1055 (Idaho 1974).
In order to certify a lawsuit as a class action, the trial court must find that all four factors
in Rule 23(a) exist and that at least one factor in Rule 23(b) exists. If the court finds that a
necessary factor is absent, it need not address the other factors. BHA Investments, Inc. v. City of
Boise, 141 Idaho 168, 108 P.3d 315, 318-319 (Idaho 2004)
3.

Rule 23(a) of the Idaho Rules of Civil Procedure.

The first factor in Rule 23(a) is that "the class is so numerous that joinder of all members
is impracticable." BHA Investments, Inc. v. City of Boise, 108 P.3d 315, 318 -319 (Idaho 2004).
In BHA Investments, the court found that “The district court did not abuse its discretion in
deciding that seventeen entities all of whom were known and located within the same City did
not constitute a class that was so numerous that joinder of all members is impracticable.” Id.
A plaintiff is not required to file an action on behalf of a class, simply because the right
he seeks to establish is also held by a number of other individuals, but instead is allowed to
choose to bring an individual action. Middlekauff v. Lake Cascade, Inc., 110 Idaho 909, 915, 719
P.2d 1169, 1175 (Idaho 1986). I.R.C.P. 23(a) et seq. merely establishes the conditions under
which "[one] or more members of a class may sue or be sued as representative party on behalf of
all...." I.R.C.P. 23(a); Id. (emphasis added).

Michael D. Kinkley of the Michael D. Kinkley P.S. law firm represents consumers in class action litigation in state
and federal court with offices in Spokane, Washington and North Idaho. He is a member of National Association of
Consumer Advocates serving on the Class Action, Legislative and Development Committees. He is the state
coordinator for NACA for both Washington and Idaho. Mr. Kinkley is also the chairman of the Washington State
Trial Lawyers Consumer Protection Committee.
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4.

Rule 23(b) of the Idaho Rules of Civil Procedure.

Rule 23(b)(1) and (2): Class actions may be used to obtain declaratory and injunctive
relief. See, e.g., O'Boskey v. First Federal Savings & Loan Ass'n of Boise, 112 Idaho 1002, 739
P.2d 301 (Idaho 1987). A class action may be used to confirm or adjudicate rights that will be
enforceable for or against similarly situated persons, Twin Lakes Improvement Ass'n, Inc. v. East
Greenacres Irrigation District, 90 Idaho 281, 409 P.2d 390 (Idaho 1965).
Rule 23(b)(3): Where adjudication of class claims would require individual mini-trials to
determine harm, causation, and damages with respect to individual class members, adjudication
as a class action pursuant to Rule 23(b)(3) is inappropriate. Pope v. Intermountain Gas Co., 103
Idaho 217, 646 P.2d 988 (Idaho 1982).
5.

Rule 23(c) of the Idaho Rules of Civil Procedure.

The appellate court reviews class certification orders for abuse of discretion. Pope v.
Intermountain Gas Co., 103 Idaho 217, 646 P.2d 988 (Idaho 1982). However, if the lower court
failed to consider factors required by Rule 23, then the appellate court will conduct an
independent review of the record. Id.
An Order of Industrial Commission that adjudged and decreed that the Industrial
Commission did not have authority to entertain class actions was a dismissal on jurisdictional
grounds, therefore was final order of the Commission, properly appealable to the Supreme Court.
Monroe v. Chapman, 105 Idaho 269, 668 P.2d 1000 (Idaho 1983) (Although the Commission
had subject matter jurisdiction, since it had not adopted a class action rule, it had no authority
over class).
6.

Rule 23(d) of the Idaho Rules of Civil Procedure.

The court held that an amended Complaint filed after class certification did not revive the
timeliness of the defendant’s request for a jury trial. Hayden Lake Fire Protection Dist. v.
Alcorn, 111 P.3d 73, 82 (Idaho 2005). The court recognized but distinguished a defendant from
the right of intervenors in a class action to request a jury trial after the time had expired for other
parties. An intervenor has a right to demand a jury trial upon intervention because, unlike the
existing parties in the suit, it has not had the opportunity to assert that right. Id. citing U.S. v. Cal.
Mobile Home Park Mgmt. Co., 107 F.3d 1374, 1378-79 (9th Cir.1997); U.S. v. Country Club
Garden Owners Assoc., Inc., 159 F.R.D. 400, 404-05 (E.D.N.Y.1995)
7.

Rule 23(g) of the Idaho Rules of Civil Procedure.

An association can be a class action defendant. If the Blackfoot Education Association
was properly a party to the case; the trial judge did not abuse his discretion in refusing to dismiss
the Blackfoot Education Association from the trial, applying Rule 23(g). Gardner v. School Dist.
No. 55 108 Idaho 434,440, 700 P.2d 56, 62 (Idaho,1985)
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8.

Tolling of the Statute of Limitation for Putative Class Members

The pendency of a class proceeding tolls the statute of limitations for putative class
members. Pope v. Intermountain Gas Co., 103 Idaho 217, 646 P.2d 988 (Idaho 1982); American
Pipe & Construction Co. v. Utah, 414 U.S. 538, 94 S.Ct. 756, 38 L.Ed.2d 713 (1974).
In American Pipe, a class action was filed just before the statute of limitations expired,
and then the trial court declined to certify the class. Eight days later, class members sought to
intervene in the same action in order to assert the same claims as the class would have asserted.
Id. at 543-44. The Supreme Court tolled the statute of limitations, holding that “the
commencement of a class action suspends the applicable statute of limitations as to all asserted
members of the class who would have been parties had the suit been permitted to continue as a
class action.” Id. at 554. The Court stated that the purpose behind the statute of limitations is to
protect the defendants from a plaintiff who has “slept on his rights,” and the class litigation in
that case had notified the defendant both of the substantive claims against him and the identity of
claimants. Id. at 554-55.
9.

Insurance Issues.

A single deductible applies to all the claims in a class action rather than a deductible for
each class member’s claims. City of Idaho Falls v. Home Indem. Co., 126 Idaho 604, 609, 888
P.2d 383, 388 (Idaho 1995) (citing Previews, Inc. v. California Union Ins. Co., 640 F.2d 1026
(9th Cir.1981); the ambiguity in the insurance policy of whether the $1,000.00 deductible applied
to each class member (bond claimant) or one deductible applied to the class as a whole was
resolved against the insurer thus applying only a single deductible for the class action).
10.

One Way Intervention.

In class actions, the rules of procedure contemplate that ordinarily the class will be
determined and given notice early in the proceedings and prior to deciding the merits. See
I.R.C.P. 23(c) (1980); see also Eisen v. Carlisle & Jacquelin, 417 U.S. 156, 177-78, 94 S.Ct.
2140, 2152-53, 40 L.Ed.2d 732 (1974); In re Consolidated Pretrial Proceedings in Air West
Securities Litigation, 73 F.R.D. 12, 14-15 (N.D.Cal.1976). Otherwise, potential class members
could await the determination of the merits prior to deciding whether to participate in the class
and be bound by the judgment. Id. But that rule can be waived by the defendant seeking a merits
determination before certification. O'Boskey v. First Federal Sav. & Loan Ass'n of Boise,112
Idaho 1002, 1005-1006, 739 P.2d 301,304 - 305 (Idaho 1987) (approved of merits decision
before certification since defendant had sought a summary determination of the merits).
11.

Miscellaneous.

Although a number of class actions have been filed and adjudicated in Idaho, there are
relatively few appellate court opinions that specifically address class action issues.
Joinder of parties by class action has been used in cases involving, for example, claims of
antitrust violations, Pope v. Intermountain Gas Co., 103 Idaho 217, 646 P.2d 988 (Idaho 1982);
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violations of rate schedules, Bush v. Upper Valley Telecable Co., 96 Idaho 83, 524 P.2d 1055
(Idaho 1973); bad faith negotiations in the setting of cost-of-living increases, Gilbert v. Nampa
School District No. 131, 104 Idaho 137, 657 P.2d 1 (Idaho 1983); right to tax refunds, Ware v.
Idaho State Tax Commission, 98 Idaho 477, 567 P.2d 423 (Idaho 1977); wrongful imposition of
assumption fees by a mortgagee, O'Boskey v. First Federal Savings & Loan Ass'n of Boise, 112
Idaho 1002, 739 P.2d 301 (Idaho 1987); management of public insurance funds, Hayden Lake
Fire Protection Dist. v. Alcorn, 111 P.3d 73, 76 (Idaho 2005)
Because of the relative paucity of state court decisions specifically adjudicating class
issues, practitioners typically rely on decisions from other jurisdictions having similar rules.
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RULE 23 0F THE IDAHO RULES OF CIVIL PROCEDURE
Rule 23(a) Prerequisites to a Class Action. One or more members of a class may sue or be
sued as representative parties on behalf of all only if (1) the class is so numerous that joinder of
all members is impracticable, (2) there are questions of law or fact common to the class, (3) the
claims or defenses of the representative parties are typical of the claims or defenses of the class,
and (4) the representative parties will fairly and adequately protect the interests of the class.
Rule 23(b) Class Actions Maintainable. An action may be maintained as a class action if the
prerequisites of subdivision (a) are satisfied, and in addition:
(1)
the prosecution of separate actions by or against individual members of the class
would create a risk of
(A)

inconsistent or varying adjudications with respect to individual members
of the class which would establish incompatible standards of conduct for
the party opposing the class, or

(B)

adjudications with respect to individual members of the class which would
as a practical matter be dispositive of the interests of the other members
not parties to the adjudications or substantially impair or impede their
ability to protect their interests; or

(2)
the party opposing the class has acted or refused to act on grounds generally
applicable to the class, thereby making appropriate final injunctive relief or corresponding
declaratory relief with respect to the class as a whole; or
(3)
the court finds that the questions of law or fact common to the members of the
class predominate over any questions affecting only individual members, and that a class action
is superior to other available methods for the fair and efficient adjudication of the controversy.
The matters pertinent to the findings include: (A) the interest of members of the class in
individually controlling the prosecution or defense of separate actions; (B) the extent and nature
of any litigation concerning the controversy already commenced by or against members of the
class; (C) the desirability or undesirability of concentrating the litigation of the claims in the
particular forum; (D) the difficulties likely to be encountered in the management of a class
action.
Rule 23(c) Determination by Order Whether Class Action to Be Maintained: Notice:
Judgment: Actions Conducted Partially as Class Actions.
(1)
As soon as practicable after the commencement of an action brought as a
class action, the court shall determine by order whether it is to be so maintained. An order under
this subdivision may be conditional, and may be altered or amended before the decision on the
merits.
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(2)
In any class action maintained under subdivision (b)(3), the court shall direct to
the members of the class the best notice practicable under the circumstances, including
individual notice to all members who can be identified through reasonable effort. The notice
shall advise each member that (A) the court will exclude the member from the class if the
member requests by a specified date; (B) the judgment, whether favorable or not, will include all
members who do not request exclusion; and (C) any member who does not request exclusion
may, if the member desires, enter an appearance through his counsel.
(3)
The judgment in an action maintained as a class action under subdivision (b)(1) or
(b)(2), whether or not favorable to the class, shall include and describe those whom the court
finds to be members of the class. The judgment in an action maintained as a class action under
subdivision (b)(3), whether or not favorable to the class, shall include and specify or describe
those to whom the notice provided in subdivision (c)(2) was directed, and who have not
requested exclusion, and whom the court finds to be members of the class.
(4)
When appropriate (A) an action may be brought or maintained as a class action
with respect to particular issues, or (B) a class may be divided into subclasses and each subclass
treated as a class, and the provisions of this rule shall then be construed and applied accordingly.
Rule 23(d) Orders in Conduct of Actions. In the conduct of actions to which this rule applies,
the court may make appropriate orders: (1) determining the course of proceedings or prescribing
measures to prevent undue repetition or complication in the presentation of evidence or
argument; (2) requiring, for the protection of the members of the class or otherwise for the fair
conduct of the action, that notice be given in such manner as the court may direct to some or all
of the members of any step in the action, or of the proposed extent of the judgment, or of the
opportunity of members to signify whether they consider the representation fair and adequate, to
intervene and present claims or defenses, or otherwise to come into the action; (3) imposing
conditions on the representative parties or on interveners; (4) requiring that the pleadings be
amended to eliminate there from allegations as to representation of absent persons, and that the
action proceed accordingly; (5) dealing with similar procedural matters. The orders may be
combined with an order under Rule 16, and may be altered or amended as may be desirable from
time to time.
Rule 23(e) Dismissal or Compromise. A class action shall not be dismissed or compromised
without the approval of the court, and notice of the proposed dismissal or compromise shall be
given to all members of the class in such manner as the court directs.
Rule 23(f) Derivative Actions by Shareholders. In a derivative action brought by one or more
shareholders or members to enforce a right of a corporation or of an unincorporated association,
the corporation or association having failed to enforce a right which may properly be asserted by
it, the complaint shall be verified and shall allege (1) that the plaintiff was a shareholder or
member at the time of the transaction of which the plaintiff complains or that plaintiff's share or
membership thereafter devolved on the plaintiff by operation of law, and (2) that the action is not
a collusive one to confer jurisdiction on a court of the state of Idaho which it would not
otherwise have. The complaint shall also allege with particularity the efforts, if any, made by the
plaintiff to obtain the action which plaintiff desires from the directors or comparable authority
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and, if necessary, from the shareholders or members, and the reasons for the plaintiff's failure to
obtain the action or for not making the effort. The derivative action may not be maintained if it
appears that the plaintiff does not fairly and adequately represent the interests of the shareholders
or members similarly situated in enforcing the right of the corporation or association. The action
shall not be dismissed or compromised without the approval of the court, and notice of the
proposed dismissal or compromise shall be given to shareholders or members in such manner as
the court directs.
Rule 23(g) Actions Relating to Unincorporated Associations. An action brought by or against
the members of an unincorporated association as a class by naming certain members as
representative parties may be maintained only if it appears that the representative parties will
fairly and adequately protect the interests of the association and its members. In the conduct of
the action the court may make appropriate orders corresponding with those described in Rule
23(d), and the procedure for dismissal or compromise of the action shall correspond with that
provided in Rule 23(e).
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ILLINOIS
DECISIONS INTERPRETING CHAPTER 735 OF THE ILLINOIS
COMPILED STATUTES 5/2-801 THROUGH 5/2-806
1.

735 ILCS 5/2-801 -- Prerequisites for maintenance of a class action.

The full text of the Illinois class action statute is provided at the end of this chapter.
Class certification in Illinois is governed by Section 2-801 of the Illinois Code of Civil Procedure
(735 ILCS 5/2-801), which is patterned after Rule 23 of the Federal Rules of Civil Procedure.
Avery v. State Farm Mutual Automobile Ins. Co., 835 N.E.2d 801, 216 Ill.2d 100 (2005), cert.
denied, 126 S.Ct. 1470, 164 L. Ed.2d 248 (2006). Given the relationship between these two
provisions, federal decisions interpreting Rule 23 are persuasive authority with regard to
questions of class certification in Illinois. Id.
Under Section 2-801, a class may be certified only if the proponent establishes the four
prerequisites set forth in the statute:
1.
Numerosity (the class is so numerous that joinder of all members is
impracticable);
2.
Commonality (there are questions of fact or law common to the class, which
common questions predominate over any questions affecting only individual members);
3.
Adequacy of representation (the representative parties will fairly and adequately
protect the interest of the class); and
4.
Appropriateness (the class action is an appropriate method for the fair and
efficient adjudication of the controversy).
These requirements were affirmed by the Illinois Supreme Court in Avery. See also
Walczak v. Onyx Acceptance Corporation, 2006 Ill. App. LEXIS 516, (No. 2-05-0979, Appellate
Court of Illinois, Second District) (June 7, 2006) for a discussion of the four elements and
citations to numerous Illinois cases.
A comparison of the Illinois statute, 735 ILCS 5/2-801 with Fed. R. Civ. P. 23, reveals
that Illinois has no express provisions analogous to Fed. R. Civ. P. 23(b)(1) [risk of inconsistent
adjudications or impairing the interests of non-parties] or Fed. R. Civ. P. 23(b)(2)
[appropriateness of final injunctive relief or declaratory relief]. Further, the superiority
requirements of the Illinois statute are less stringent than Fed. R. Civ. P. 23(b)(3). However,
notwithstanding the absence of (b)(1) and (b)(2) equivalents, Illinois courts have included (b)(1)
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and (b)(2) criteria in certifying classes. See, e.g., Rodriguez v. Credit System Specialists, Inc., 17
Ill. App. 3d 606, 308 N.E.2d 342 (1st Dist. 1991).
2.

Interlocutory Appeals

Illinois Supreme Court Rule 306(a)(8) allows a party to petition the Illinois Appellate
Court for leave to appeal from a trial court order denying or granting class action certification. A
certification decision is not reviewed de novo, but rather on the basis of abuse of discretion by
the trial court. Weiss v. Waterhouse Securities, Inc., 208 Ill. 2d 439, 804 N.E.2d 536 (2004).
Decisions regarding class certification are within the sound discretion of the trial court,
and should be overturned only where the trial court clearly abused its discretion or applied
impermissible legal criteria. Avery v. State Farm Mutual Automobile Ins. Co., 835 N.E.2d 801,
216 Ill.2d 100 (2005). However, a trial court’s discretion in deciding whether to certify a class
action is not unlimited, and is bounded by and must be exercised within the framework of the
civil procedure rules governing class actions. Id.; see also Broussard v. Meineke Discount
Muffler Shops, Inc., 155 F. 3d 331, 344 (4th Cir. 1998). While a trial court has broad discretion
in deciding whether to certify a class, this discretion must be exercised within the framework of
Fed. R. Civ. P. 23. Avery, 835 N.E.2d at 820; Broussard at 344.
3.

Pleading Requirements

Although the Illinois class action statute makes no reference to any requirement that the
facts establishing the class action requisites be pleaded, the Illinois Supreme Court has held that
a plaintiff must allege facts sufficient to bring the claim within the statutory prerequisites for a
class action. Weiss v. Waterhouse Securities, Inc., 208 Ill. 2d 439, 804 N.E.2d 536 (2004).
Failure to do so may result in the class action allegations being stricken as insufficient under 735
ILCS 5/2-615 (motions with respect to the pleadings).
In considering a motion to dismiss class allegations, a trial court should not inquire
whether the putative class action plaintiff’s complaint establishes the statutory prerequisites;
rather, the complaint simply must contain allegations which implicate, or bring the complaint
within, the prerequisites. It is sufficient if the complaint’s factual allegations are broad enough
to plead the possible existence of a class action claim under the Illinois statute. Weiss, 208 Ill. 2d
at 450-51, 804 N.E.2d at 543-44.
4.

Numerosity/impracticality of joinder – Section 801(1).

As noted, the Illinois statute requires that a class be “so numerous that joinder of all
members is impractical.” The potential number of class members need only be great enough to
render separate litigation impractical. See McCabe v. Burgess, 57 Ill. App. 3d 450, 373 N.E.2d
327 (4th Dist. 1978).
The impracticability of joinder depends on several factors in addition to mere numbers.
The Illinois statute and Fed. R. Civ. P. 23 use the same language. Among the factors taken into
consideration are: (1) the amount of a plaintiff's claim; (2) the ability of putative class members
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to bring suit on their own behalf; (3) the likelihood that they might do so; and (4) the geographic
location of putative class members. See Steinberg v. Chicago Med. School, 69 Ill. 2d 320, 371
N.E.2d 634 (1977). Illinois courts have certified relatively small classes. See, e.g., Kulins v.
Malco A. Microdot Co., 121 Ill. App. 3d 520, 459 N.E.2d 1038 (1st Dist. 1984) (certification of a
class that ultimately consisted of 19 members was not an abuse of discretion).
The question of numerosity for purposes of maintaining a class action depends on the
particular facts of each case, and no arbitrary rules regarding the size of classes have been
established. Illinois courts construing the numerosity requirement may follow federal practice
under Rule 23, due to its similar language. In re Rosewell, 236 Ill. App. 3d 165, 603 N.E.2d 681,
686 (1st Dist. 1992).
5.

Commonality/Typicality – Section 801(2).

The Illinois statute does not have the typicality requirement of Fed. R. Civ. P. 23(a)(3);
however, Illinois law mirrors Fed. R. Civ. P. 23(b)(3) [and 23(a)(2)] with respect to
commonality. There must be common elements of law or fact. In a class action, it is appropriate
to litigate questions of law and fact common to all members of a class and, after determination of
common questions, to determine in an ancillary proceeding questions that may be peculiar to
individual class members. McCabe v. Burgess, 57 Ill. App. 3d 450, 373 N.E.2d 327 (4th Dist.
1978).
In Illinois, there must be “predominant” questions of law or fact. An issue is
“predominant” if it disposes of an entire controversy, leaving only minor issues to be resolved in
individual circumstances. Waters v. City of Chicago, 95 Ill. App. 3d 919, 420 N.E.2d 599 (1st
Dist. 1981). The Illinois Supreme Court in Weiss v. Waterhouse Securities, Inc., 208 Ill. 2d 439,
450, 804 N.E.2d 536, 543 (2004), confirmed that “the test for whether common questions
predominate is whether the successful adjudication of the plaintiffs’ claim will establish a right
to recovery in the class members.” However, the Court in Weiss cautioned that this test
(“successful adjudication”) is to be used in the class certification context, but not in the context
of a motion to dismiss, because “establishing” a right of recovery in class members is not
required at the pleading stage. Id. As noted, all that a class action complaint is required to do, to
survive a motion to dismiss, is to properly allege a class action, not establish a right of recovery.
To meet the commonality requirement in Illinois before 2005, a plaintiff need only allege
(and eventually establish) that there is one common issue of fact or law that predominates over
all other issues. Gordon v. Boden, 224 Ill. App. 3d 195, 586 N.E.2d 461 (1st Dist. 1991) (citing
Miner v. Gillette Co., 87 Ill. 2d 7, 428 N.E.2d 478 (1981)); see also Steinberg v. Chicago Med.
School, 69 Ill. 2d 320, 371 N.E.2d 634 (1977), Smith v. Illinois Central Railroad Company, 363
Ill.App. 3d 944, 845 N.E.2d 703 (5th Dist. 2005), and Lee v. Allstate Life Insurance Company,
361 Ill.App. 3d 970, 838 N.E.2d 15 (2nd Dist. 2005). The mere existence of some individual
issues does not defeat a class action if common questions of fact or law predominate. As one
Illinois court stated, “the existence of individual issues, a separate determination of individual
damages, multiple theories of recovery, or even the inability of some class members to obtain
relief because of a particular individual factor will not, standing alone, defeat class certification if
the common questions of fact or law are otherwise predominant.” Purcell and Wardrope,
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Chartered v. Hertz Corp., 175 Ill. App. 3d 1069, 530 N.E.2d 994, 998 (1st Dist. 1988) (citing
Miner v. Gillette Co., 87 Ill. 2d 7, 428 N.E.2d 478 (1981)).
The possibility of setoffs or counterclaims does not defeat commonality, rather it only
reduces damage awards and does not affect the liability finding. Walczak v. Onyx Acceptance
Corporation, 2006 Ill. App. LEXIS 516, (No. 2-05-0979, Appellate Court of Illinois, Second
District) (June 7, 2006) citing with approval Haynes v. Logan Furniture Mart, Inc., 503 F.2d
1161, 1165 n.4 (7th Cir. 1974).
The Illinois Supreme Court may have signaled a change to the “commonality”
requirement in Illinois in Avery v. State Farm, infra. Avery involved a class action against State
Farm over its alleged use of non-OEM parts in repairing policy holders automobiles involved in
accidents. The trial court certified a nationwide class even though State Farm argued it used
different contracts in different states that had materially different parts requirements. The trial
court did so, in part, by relying on testimony from a State Farm property consultant who testified
State Farm’s “basic philosophy” was to restore a policyholder’s car to its “pre-loss” condition
throughout the United States. The trial court reasoned that this “uniform practice”, and whether it
was breached, was a question of fact or law common to all class members, and that this common
interest predominated over questions affecting individual class members.
The jury awarded the plaintiff class $456,180,000. The trial court awarded an additional
$130 million in disgorgement damages and $600 million in punitive damages for violations of
the Consumer Fraud Act raising the award to $1,186,180,000. The appellate court affirmed with
one exception. 321 Ill.App.3d 269, 746 N.E.2d 1242 (5th Dist. 2001). The appellate court
eliminated the $130 million in disgorgement damages as a double recovery lowering the
damages to $1,056,180,000.
The Illinois Supreme Court reversed on numerous grounds. Relevant to this discussion,
the court did not agree with plaintiffs’ argument regarding a “uniform practice” allowing the
class to meet the “commonality” requirement. Instead, the court examined each State Farm
contract at issue. Finding that the State Farm contracts had materially different language
regarding State Farm’s duty to repair policy holder’s autos, the court held that the “commonality
and predominance” requirements of section 2-801 could not be met and reversed the certification
of a nationwide contract class. Id., 835 N.E.2d at 824.
The court went on to hold that State Farm’s use of non-OEM parts was not a breach of
any of its contracts. The court’s reasoning on damages is a must read for anyone involved in
Illinois class actions. See below for a discussion of the court’s reversal on the Consumer Fraud
Act count. Also, the dissent argued in language not often seen in Illinois Supreme Court opinions
that Avery signals Illinois has developed a new hostility to class actions in general.
The two Illinois Supreme Court’s opinions immediately following Avery, Gridley v.
State Farm, 217 Ill.2d 158, 840 N.E.2d 269 (2005), and Price v. Philip Morris, Inc., 2005 Ill.
Lexis 2071 ( December 15, 2005) seem to support that view. Gridley involved State Farm’s
alleged practice of obtaining “clean” titles to vehicles it had previously declared “total losses”.
The Illinois Supreme Court again reversed both the trial court and the appellate court and
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remanded with instructions that the trial court grant State Farm’s motion to dismiss on forum non
conveniens grounds. Price involved Philip Morris’ sale of “light” cigarettes. The Illinois
Supreme Court reversed the trial court’s decision finding the cigarette maker liable for fraud in
violation of the Illinois Consumer Fraud and Deceptive Business Practices Act, and remanded
with instructions that the case be dismissed. The Court reasoned that section 10b(1) of the Act
barred liability because the FTC had authorized cigarette makers to use terms like “low”
“reduced’ and “light” in their advertising as long as they also accompanied those terms with
clear and conspicuous disclosure of tar and nicotine contents. As in Avery, Justice Freeman
dissented and was joined by Justice Kilbride.
Although the Illinois statute does not have the typicality requirement of Fed. R. Civ. P.
23(a)(3), typicality should not be ignored:“[t]he commonality and typicality requirements of
Rule 23(a) tend to merge. Both serve as guideposts for determining whether under the particular
circumstances maintenance of a class action is economical . . . . Those requirements therefore
also tend to merge with the adequacy-of-representation requirement” (discussed below). Gen.
Tel. Co. of Southwest v. Falcon, 457 U.S. 147 (1982).
6.

Adequate representation – Section 801(3).

The Illinois statute requires that the plaintiff/representative must be a member of the class
he represents. McCabe v. Burgess, 57 Ill. App. 3d 450, 373 N.E.2d 327 (4th Dist. 1978). The
purpose of the adequate representation requirement is to ensure that all class members will
receive proper, efficient, and appropriate protection of their interests in the presentation of the
claim. Gordon v. Boden, 224 Ill. App. 3d 195, 586 N.E.2d 461 (1st Dist. 1991) (citing Purcell &
Wardrope, Chtd. v. Hertz Corp., 175 Ill. App. 3d 1069, 530 N.E.2d 994, 1000 (1st Dist. 1988)).
The adequacy requirement is satisfied if the plaintiff’s interests are not antagonistic to the class
interests, the case is not collusive, and the plaintiff's attorneys are experienced, qualified and able
to conduct the case. Spirek v. State Farm Mut. Auto Ins. Co., 65 Ill. App. 3d 440, 382 N.E.2d
111, 119 (1st Dist. 1978).
Adequacy of representation may be present even if competing class plaintiffs are
excluded as class representatives. In Steinberg v. System Software Assoc., Inc., 306 Ill. App. 3d
157, 713 N.E.2d 709 (1st Dist. 1999), the Illinois Appellate Court for the First District held that
exclusion of objectors, who were the plaintiffs in a competing class action in federal court, was
not necessarily an abuse of discretion.
Where a sole plaintiff (where the class action motion is pending) or a sole class
representative (in a certified class) is found to be inadequate or no longer adequate, the court
“must allow a reasonable period of time for substitution of other class members as the class
representatives.” Hillenbrand v. Meyer Medical Group SC, 308 Ill. App. 3d 381, 720 N.E.2d
287, 296 (1st Dist. 1999).
If a plaintiff lacks standing, a reasonable assumption may be that he or she cannot be an
adequate representative, and certification should be denied. However, a distinction between
standing and adequacy of representation was made in Moran Transportation Corp. v. Stroger,
303 Ill. App. 3d 459, 708 N.E.2d 508 (1st Dist. 1999). In Moran, the trial court found that the
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plaintiffs lacked standing to bring the claims they sought to assert, but nevertheless proceeded to
grant a class certification motion. Moran suggests that plaintiffs could be adequate
representatives for other claimants, similarly situated, who also lack standing.
Several Illinois cases have been concerned with adequacy of representation where a
defendant has made tender of payment to the plaintiff in an attempt to render the case moot.
Obviously full tender prior to suit renders an action moot. Hayman v. Autohaus on Edens, Inc.,
315 Ill. App. 3d 1075, 734 N.E.2d 1012 (1st Dist. 2000). However, where suit has been filed
prior to tender, and the class representative has acted with due diligence, but did not have a
reasonable opportunity to file a motion for class certification before the defendant tendered the
offer, the tender will not render the case moot. Gelb v. Air Con Refrigeration & Heating, Inc.,
326 Ill. App. 3d 809, 761 N.E.2d 265 (1st Dist. 2001). See also Dickson v. West Koke Mill
Village Partner, 329 Ill. App. 3d 341, 769 N.E.2d 971 (4th Dist. 2002) (plaintiff’s cause of action
not moot, despite defendant’s post-litigation tender, where motion for class certification filed 62
days after complaint was filed). But see Arriola v. Time Insurance Co., 323 Ill. App. 3d 138, 751
N.E.2d 221 (1st Dist. 2001) (summary judgment granted in favor of defendant where defendant
made tender and plaintiff had not filed a motion to certify the class in the 20 months after the
complaint was filed); Bruemmer v. Compaq Computer Corp., 329 Ill. App. 3d 755, 768 N.E. 2d
276 (1st Dist. 2002) (consumer’s failure to exercise due diligence in requesting class certification
resulted in claim being rendered moot upon defendant’s post-litigation tender).
Thus, where a timely class certification motion has not been filed, tender and knowing
acceptance of payment by the plaintiff may render the case moot, thereby requiring dismissal.
Yu v. International Business Machines Corp., 314 Ill. App. 3d 892, 732 N.E.2d 1173 (1st Dist.
2000). However, where there has been tender and acceptance of the plaintiff’s compensatory
damages, but at the same time there is an outstanding claim seeking attorneys’ fees and a
pending motion for certification, the trial court must rule on the pending motion for certification
prior to ruling on any motion to dismiss based on mootness. Hillenbrand, 720 N.E.2d at 296,
citing to Franks v. Bowman Transportation Co., 424 U.S. 747, 753 (1976), and to Susman v.
Lincoln American Corp., 587 F.2d 866, 870 (7th Cir. 1978). The court in Hillenbrand noted: “To
hold otherwise would allow a party to simply tender payment to the named plaintiffs, in each
class action filed against it, prior to the trial court’s ruling on their motion for class certification.”
Hillenbrand, 720 N.E.2d at 296.
It is respectfully suggested that a named plaintiff in a putative class action should not be
allowed to accept a tender without first obtaining permission from the court. See 735 ILCS 5/2806, infra (class actions are not to be compromised except with the approval of the court).
Without court permission, the acceptance of a tender should be a nullity. Otherwise there is a
danger that a putative class action will be brought with the primary purpose of promoting a larger
settlement of an individual claim. By the same token, a defendant should not be allowed to
dilute a putative class (and certainly not a certified class) without first obtaining permission of
the court.
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7.

Fair and efficient adjudication of controversy – Section 801(4).

Illinois law considers whether a class action can best secure economies of time, effort and
expense; promote uniformity; or accomplish other ends of equity and justice that class actions
seek to obtain. Gordon v. Boden, 224 Ill. App. 3d 195, 586 N.E.2d 461 (1st Dist. 1991). Illinois
law considers class actions appropriate when separate suits could result in the establishment of
inconsistent standards of conduct for persons opposing a class, or when a separate suit could
affect the rights of other members of the class. Rodriguez v. Credit System Specialists, Inc., 17
Ill. App. 3d 606, 308 N.E.2d 342 (1st Dist. 1991).
Illinois cases also recognize that the availability of the class action device can benefit
persons whose claims are so small as to discourage the filing of individual actions. See, e.g.,
Smyth v. Kaspar Am. State Bank, 9 Ill. 2d 27, 136 N.E.2d 796, 805 (1956) (quoting Weeks v.
Bareco Oil Co., 125 F.2d 84 (7th Cir. 1941)) (to allow a defendant to contest liability against
small claimants in separate suits would, in many cases, give defendants an advantage that would
essentially close the door of justice to all claimants). Conversely, it has been held that class
treatment is not justified where the recovery sought is “too trivial to justify an imposition upon
the administration of civil justice.” Hayman v. Autohaus on Edens, Inc., 315 Ill. App. 3d 1075,
734 N.E.2d 1012 (1st Dist. 2000) (dicta rejecting continued prosecution of a class action where
class representative’s damages amounted to three days’ interest on $299.00).
8.

Notice to the class – Section 803.

As to notice, the Illinois statute provides that “upon a determination that an action may be
maintained as a class action, or any time during the conduct of the action, the court in its
discretion may order such notice that it deems necessary to protect the interest of the class and
the parties.” 735 ILCS 5/2-803. This is not an absolute requirement of notice. Rather, whether
notice is to be given at all, and the kind of notice to be given, are matters of discretion for the
trial court. This discretion is obviously limited by due process considerations, which do not
require individual notice in all circumstances. Carrao v. Health Care Serv. Corp., 118 Ill.
App.3d 417, 454 N.E.2d 781 (1st Dist. 1983).
The giving of notice to other members of the class is not mandatory, and thus the
class members have no clear right to notice; in fact, determination of whether an
action may be maintained as a class action and determination of whether notice
must be given, and in what manner and to whom, are separate discretionary
determinations which the trial court must make, and thus notice is not a common
question prerequisite for maintenance of a class action.
McCabe v. Burgess, 57 Ill. App. 3d 450, 373 N.E.2d 327 (4th Dist. 1978).
In several recent cases, Illinois courts have approved notice by publication only where the
class was exceedingly large and the damages of individual class members were moderate. See,
e.g., Avery v. State Farm Mut. Auto. Ins. Co., 321 Ill. App. 3d 269, 746 N.E.2d 1242 (5th Dist.
2001) (rev’d on other grounds, Avery v. State Farm Mutual Automobile Ins. Co., ___ N.E.2d
___, 2005 WL 1981444 (Ill., August 18, 2005)).
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9.

Exclusion – Section 804.
Under 735 ILCS 5/2-804, putative class members have the right to be excluded from the

class.
10.

Binding effect of judgments in class cases – Section 805.

Judgments entered in an action certified for class treatment are binding on all class
members as defined by the court, excluding any persons who are properly excluded under
subsection 2-804(b) of the Act. 735 ILCS 5/2-805.
11.

Dismissal or compromise of class cases – Section 806.

735 ILCS 5/2-806 requires “that any action brought as a class action shall not be
compromised or dismissed except with the approval of the court and, unless excused for good
cause shown, upon notice as the court may direct.” This assures that the cost of representation is
shared by all class members. Mills v. Elec. Auto-Lite Co., 396 U.S. 375, 393-94 (1970).
However, courts have distinguished between cases where the class has been certified from cases
where the class has not been certified (the absence of certification being good cause to excuse
notice).
12.

Fluid recovery/Cy Pres.

Illinois law has recognized that the doctrine of fluid recovery (cy pres) may be utilized in
a class action if it is not feasible to distribute all of the funds to identifiable class members.
Gordon v. Boden, 224 Ill. App. 3d 195, 586 N.E.2d 461 (1st Dist. 1991).
13.

Attorney's fees - Illinois.

The Illinois Supreme Court has long recognized the common fund method of determining
attorney’s fees. However, for two decades the Illinois Supreme Court limited fee determination
to the lodestar method. Flynn v. Kucharski, 59 Ill. 2d 61, 319 N.E.2d 1 (1974). See also Fiorito
v. Jones, 72 Ill. 2d 73, 377 N.E.2d 1019 (1978). In 1995, the Illinois Supreme Court held that
fees could be determined by either method, and impliedly encouraged the use of the common
fund method. Brundidge v. Glendale Federal Bank, 168 Ill. 2d 235, 659 N.E.2d 909 (1995).
In In Re Chicago Flood Litigation, 289 Ill. App. 3d 937, 682 N.E.2d 421 (1st Dist. 1997),
the Illinois Appellate Court for the First District was presented with the interesting question of
whether opt-out plaintiffs were obligated to pay attorneys’ fees to class counsel under the
quantum meruit doctrine. The court determined that there was no basis for imposing such an
obligation.
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14.

Miscellaneous.

A.
Arbitration Clauses. The increasing use of arbitration clauses and appraisal
clauses has resulted in many recent cases where the courts are faced with the issue of whether or
not the dispute is within the scope of the arbitration clause and if so, whether the matter may be
arbitrated as a class action. Illinois courts tend to include appraisal clauses, such as those found
in automobile insurance policies, within the broader category of arbitration clauses. See, e.g.,
Hanke v. American International Southern Insurance Company, 335 Ill. App. 3d 1164, 1169,
782 N.E.2d 328, 332 (5th Dist. 2002); Travis v. American Manufacturers Mutual Insurance
Company, 335 Ill. App. 3d 1171, 1177, 782 N.E.2d 322, 327 (5th Dist. 2002); Austin v. Illinois
Farmers Ins. Co., 351 Ill. App. 3d 931, 938, 815 N.E.2d 435, 441 (5th Dist. 2004).
Where an arbitration clause is present, the initial question is whether it applies to
the dispute. The determination as to whether the parties actually agreed to arbitrate is
determined according to state-law principles. Ragan v. AT&T Corp., 355 Ill. App. 3d 1143,
1148, 824 N.E.2d 1183, 1187 (5th Dist. 2005). Illinois courts are not bound by federal
procedural law concerning arbitration. Cohen v. Blockbuster Entertainment, Inc., 338 Ill. App.
3d 171, 787 N.E.2d 846 (1st Dist. 2003) (“Blockbuster I”).
Whether a dispute (be it a class action or an individual suit) falls within the scope of an
arbitration clause depends upon the language of the contract. Zobrist v. Verizon Wireless, 354
Ill. App. 3d 1139, 1143, 822 N.E.2d 536, 537 (5th Dist. 2004); Austin v. Illinois Farmers Ins. Co.,
351 Ill. App. 3d 931, 815 N.E.2d 435 (5th Dist. 2004). Ordinarily, the arbitrability of a given
issue is for the courts, not for an arbitrator, to determine, Zobrist, 354 Ill. App. 3d at 1144, 822
N.E.2d at 538; but see Green Tree Financial Corp., 539 U.S. 444, 451 (2003)(whether an
agreement allowed or forbade class arbitration was a question for the arbitrator to decide). In
Green Tree, the Supreme Court determined that certain limited arbitration matters, including
“certain gateway matters, such as whether the parties have a valid arbitration agreement at all or
whether a concededly binding arbitration clause applies to a certain type of controversy,” are to
be decided by the court. Green Tree, 539 U.S. at 452. See also Austin v. Illinois Farmers Ins.
Co., 351 Ill. App. 3d 931, 937, 815 N.E.2d 435, 440 (5th Dist. 2004).
Illinois courts have noted that arbitrators are well situated to answer questions of contract
interpretation, within the more informal context of arbitration. Kinkel v. Cingular Wireless, LLC,
828 N.E.2d 812, 817, 2005 Ill. App. LEXIS 407 (1st Dist. 2005), citing Green Tree, 539 U.S. at
453. If an arbitrator is satisfied that an arbitration clause permits the arbitration to proceed as a
class action, then the arbitrator must decide whether class arbitration is the best method to
resolve the case. Bess v. Directv, Inc. 351 Ill. App. 3d 1148, 1155 815 N.E.2d 455, 460 (5th Dist.
2004)(citing Green Tree).
Illinois courts have held that the question of arbitration is a contractual issue, and
if the arbitration agreement is clear, and obviously provides that the dispute is within the scope
of the arbitration clause, then the court should compel arbitration. Travis, 335 Ill. App. 3d at
1177, 782 N.E.2d at 327; Hanke, 335 Ill. App. 3d at 1169, 782 N.E.2d at 332; see also Reed v.
Doctor’s Associates, Inc., 331 Ill. App. 3d 618, 772 N.E.2d 372 (5th Dist. 2002). However,
parties are only required to arbitrate those issues they have clearly and unequivocally agreed to
submit to arbitration. Id. A defendant has the burden of showing that at least some of a
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plaintiff’s claims fall within the scope of an arbitration agreement; if the defendant fails to meet
this initial burden, there is no actual controversy. See Cohen v. Blockbuster Entertainment, Inc.,
351 Ill. App. 3d 772, 777, 814 N.E.2d 933, 937 (1st Dist. 2004)(“Blockbuster II”).
Even if the terms of an arbitration clause apply, on their face, to a particular
contract dispute, the arbitration clause may nevertheless be unenforceable on the basis of
unconscionability. In Hutcherson v. Sears Roebuck & Co., 342 Ill. App. 3d 109, 793 N.E.2d 886
(1st Dist. 2003), the Illinois Appellate Court for the First District held that an arbitration clause is
not unconscionable solely on the basis that it prohibits class actions. A “no class action”
provision in an arbitration clause is only one factor that a court may consider in determining
whether an agreement is so one-sided or oppressive as to be unconscionable. See also Rosen v.
Saks Inc., 343 Ill. App. 3d 1075, 799 N.E.2d 488 (1st Dist. 2003).
In order to be unconscionable, a contract provision must be both procedurally and
substantively unconscionable. Zobrist, 354 Ill. App. 3d at 1147, 822 N.E.2d at 540. In Kinkel,
the Appellate Court held that a prohibition on class arbitration was unconscionable and therefore
unenforceable, where the clause applied to “any and all disputes” arising from a cellular
telephone services agreement. Kinkel, 828 N.E.2d at 818-20. The very broad language of the
arbitration clause in Kinkel was procedurally unconscionable because it “could not [have been]
less conspicuous”; it was substantively unconscionable because “those allegedly injured would
be economically prohibited from ever vindicating their rights in separate lawsuits.” Id. See also
Blockbuster I, where the Illinois Appellate Court for the First District was concerned that the
arbitration fee might impact the decision to proceed, considering the limited amount of damages
and whether precluding class actions through arbitration would be unconscionable.
Recently, the First District held that where consideration is lacking, an arbitration
clause will not be enforced. Vassilkovska v. Woodfield Nissan, Inc., 294 Ill. Dec. 207, 830
N.E.2d 619 (1st Dist. 2005). In Vassilkovska, the parties signed an arbitration agreement,
wherein a car buyer waived her right to pursue any cause of action relating to the purchase of a
vehicle from the defendant dealer. The dealer retained the right to bring a court action in relation
to the sales transaction. This retention by the dealer of its right to litigate, in the absence of a
mutual right in favor of the plaintiff, invalidated the arbitration agreement’s declaration that there
was consideration. But see General Motors Acceptance Corp. v. Johnson, 354 Ill. App. 3d 885,
822 N.E.2d 30 (1st Dist. 2004)(where both parties signed an arbitration agreement stating that
either party could unilaterally elect to have any dispute arbitrated, and that such an election
would forfeit the right to trial, there was proper consideration by way of the parties’ mutual
commitment).
B.
The Illinois Consumer Fraud and Deceptive Trade Practices Act. Consumer class
actions in Illinois have frequently asserted claims under the Illinois Consumer Fraud and
Deceptive Trade Practices Act, 815 ILCS 505 et seq. (“the ICFA”). In Avery v. State Farm
Mutual Automobile Ins. Co., infra, the Illinois Supreme Court rejected a nationwide consumer
class, for several reasons. The Supreme Court first noted that a consumer fraud claim cannot be
based simply on an alleged breach of contractual obligations. Moreover, the named plaintiffs in
Avery had failed to show that any of them had actually seen the alleged misrepresentations by
State Farm, which was a necessary element of an Illinois consumer fraud claim. The Supreme
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Court reiterated its holding in Oliveira v. Amoco Oil Co., 201 Ill. 2d 134 (2002), that the ICFA
does not recognize a “market theory” of causation.
The Supreme Court further held, in Avery, that the ICFA does not apply to consumer
transactions involving nonresidents that occur outside Illinois. Rather, a plaintiff may pursue a
private cause of action under the ICFA only “if the circumstances that relate to the disputed
transaction occur primarily and substantially in Illinois.” In Avery, “the overwhelming majority
of circumstances [relating to the disputed transactions in this case] occurred outside Illinois,” and
therefore the out-of-state class members could not pursue a consumer fraud claim under the
ICFA.
Finally, the Avery court determined that even the named plaintiff whose vehicle was
repaired in Illinois could not represent a class of Illinois-based claimants, because he did not
have a viable claim of his own. He had not shown actual damage, and in any event he did not
prove proximate causation under the ICFA because he could not show that he was actually
deceived by any misrepresentation.
Avery has clarified a number of uncertainties concerning the ICFA. A plaintiff
attempting to represent a consumer class in Illinois must have a viable claim of his own; the
plaintiff must show actual deception and damages in order to have a claim; and the ICFA is
generally limited to Illinois-based conduct.
(3)
Special provisions in the ICFA as to motor vehicle dealers. In 1993 and 1996,
amendments were made to the ICFA providing special protections to motor vehicle dealers. In
Allen v. Woodfield Chevrolet, Inc., 332 Ill. App. 3d 605, 773 N.E.2d 1145 (1st Dist. 2002), the
First District held that these amendments were unconstitutional in that they constituted special
legislation.
C.
Breach of Warranty Under the Uniform Commercial Code. In Connick v. Suzuki
Motor Co., 174 Ill. 2d 482, 675 N.E.2d 584 (1996), one of the issues presented was what type of
notice of breach was a necessary condition precedent to suit, where the claims of the class
members were not for personal injury. The Illinois Supreme Court stated that the notice
requirement of Section 2-607 of the Uniform Commercial Code required that “the seller be
notified that this particular transaction is ‘troublesome and must be watched.’” Connick, 174 Ill.
2d at 489, 675 N.E.2d at 590 (emphasis added). It is respectfully suggested that “this particular
transaction” can be construed to mean the distribution of a particular product. However, in
Connick, the Supreme Court apparently narrowed the notice requirement by stating: “Even if a
manufacturer is aware of problems with a particular product line, the notice requirement of
Section 2-607 is satisfied only where the manufacturer is somehow apprised of the trouble with
the particular product purchased by a particular buyer.” The Court failed to address the (perhaps
unintended) result of such a holding – that it could eliminate class actions founded on UCC
warranty claims. Hopefully, if presented with a fact situation that turns on the effect of its ruling
on consumer class actions, the Court will reconsider whether this restriction is appropriate. But
see Avery v. State Farm Mutual Automobile Ins. Co., 835 N.E.2d at 844 (a consumer fraud claim
cannot be based simply on an alleged breach of a contractual promise).
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CHAPTER 735 OF THE ILLINOIS COMPILED STATUTES
5/2-801 THROUGH 5/2-806
5/2-801. Prerequisites for the maintenance of a class action
§ 2-801. Prerequisites for the maintenance of a class action. An action may be maintained as a
class action in any court of this State and a party may sue or be sued as a representative party of
the class only if the court finds:
(1) The class is so numerous that joinder of all members is impracticable.
(2) There are questions of fact or law common to the class, which common questions
predominate over any questions affecting only individual members.
(3) The representative parties will fairly and adequately protect the interest of the class.
(4) The class action is an appropriate method for the fair and efficient adjudication of the
controversy.
5/2-802. Order and findings relative to the class
§ 2-802. Order and findings relative to the class. (a) Determination of Class. As soon as
practicable after the commencement of an action brought as a class action, the court shall
determine by order whether it may be so maintained and describe those whom the court finds to
be members of the class. This order may be conditional and may be amended before a decision
on the merits.
(b) Class Action on Limited Issues and Sub-classes. When appropriate, an action may be
brought or maintained as a class action with respect to particular issues, or divided into subclasses and each sub-class treated as a class. The provisions of this rule shall then be construed
and applied accordingly.
5/2-803. Notice in class cases
§ 2-803. Notice in class cases. Upon a determination that an action may be maintained as a
class action, or at any time during the conduct of the action, the court in its discretion may order
such notice that it deems necessary to protect the interests of the class and the parties.
An order entered under subsection (a) or Section 2-802 of this Act, determining that an action
may be maintained as a class action, may be conditioned upon the giving of such notice as the
court deems appropriate.
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5/2-804. Intervention by and exclusion of class members
§ 2-804. Intervention by and exclusion of class members. (a) Intervention. Any class member
seeking to intervene or otherwise appear in the action may do so with leave of court and such
leave shall be liberally granted except when the court finds that such intervention will disrupt the
conduct of the action or otherwise prejudice the rights of the parties or the class.
(b) Exclusion. Any class member seeking to be excluded from a class action may request such
exclusion and any judgment entered in the action shall not apply to persons who properly request
to be excluded.
5/2-805. Judgments in class cases
§ 2-805. Judgments in class cases. Any judgment entered in a class action brought under
Section 2-801 of this Act shall be binding on all class members, as the class is defined by the
court, except those who have been properly excluded from the class under subsection (b) of
Section 2-804 of this Act.
5/2-806. Dismissal or compromise of class cases
§ 2-806. Dismissal or compromise of class cases. Any action brought as a class action under
Section 2-801 of this Act shall not be compromised or dismissed except with the approval of the
court and, unless excused for good cause shown, upon notice as the court may direct.
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INDIANA
DECISIONS INTERPRETING RULE 23 OF THE INDIANA
RULES OF TRIAL PROCEDURE
1.

Comparison with Rule 23 of the Federal Rules of Civil Procedure.

Rule 23 of the Indiana Rules of Trial Procedure is similar to federal version of Rule 23 of
the Federal Rules of Civil Procedure prior to the 2003 amendments to the federal rules and does
not contain a provision for interlocutory appellate review as set forth in F.R.Civ.P. 23(f). In
addition, Indiana Trial Rule 23(C)(1) requires that absent a waiver, the court must conduct a
hearing in making a determination as to class certification.19 In further contrast to the federal
rule, Trial Rule 23(D) expressly provides that the court “shall allow reasonable attorney’s fees
and expenses from a [common] fund recovered under this section, and the court may apportion
such recovery among different attorneys.”
Although Indiana courts generally follow federal authority in construing under Rule 23,
Indiana courts have not expressly adopted the standard articulated by the Seventh Circuit in
Szabo v. Bridgeport Machines, Inc., 249 F.3d 672, 676 (7th Cir. 2001), in which the Court held
that if the class certification issues overlap with the merits, “then the judge must make a
preliminary inquiry into the merits” and not rely simply upon the allegations in the pleadings.
2.

Indiana Class Action Law - Indiana T.R. 23.
A.

General Principles.

Federal decisions are treated as persuasive authority in interpreting Trial Rule 23. Hefty
v. Certified Settlement Class, 680 N.E.2d 843 (Ind. 1997); CSX Transp., Inc. v. Clark, 646
N.E.2d 1003 (Ind. Ct. App. 1995). The trial court has broad discretion in determining whether
an action is maintainable as a class action. McCart v. Chief Executive Officer in Charge, Indep.
Fed. Credit Union, 652 N.E.2d 80 (Ind. Ct. App. 1995). The burden of proof for class
certification rests upon the movant and failure to meet any of the mandatory prerequisites will
result in a denial of class certification. Rene ex rel. Rene v. Reed, 726 N.E.2d 808 (Ind. Ct. App.
2000) (appeal on remand, 751 N.E.2d 736 (Ind. Ct. App. 2001)). In Rene, the Court indicated
that a trial court should refrain from inquiring into the merits when making a determination
regarding class certification. A trial court’s ruling on class certification is reviewed under an
abuse of discretion standard. Hefty, 680 N.E.2d 843. Class certification orders are not final
appealable orders, but can only be reviewed if permitted as an interlocutory appeal. Martin v.
Amoco Oil, 696 N.E.2d 383 (Ind. 1998).
Richard E. Shevitz is a partner in the Indianapolis firm of Cohen & Malad, LLP (www.cohenandmalad.com), and
serves as the Chair of the firm’s Class Action Practice Group.
He may be contacted at
rshevitz@cohenandmalad.com. Kelley J. Johnson is an associate at Cohen & Malad, LLP in Indianapolis, Indiana,
and concentrates her practice in class action and business litigation.
She may be contacted at
kjohnson@cohenandmalad.com.
19

A hearing to determine class action status constitutes a “trial” sufficient to invoke the waiver provision of the rule
for change of judge or county under Indiana law. Ind. T.R. 76(C)(5).
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The Indiana Supreme Court has addressed settlement classes, holding that, due to the
danger of abuse, the trial court must require a showing of fairness before approving a settlement
class and must be cautious in certifying a settlement class. Hefty, 680 N.E.2d 843. In one
instance, a court approved a settlement even though the majority of class members were opposed
to the settlement. Cmty. Care Ctrs., Inc. v. Ind. Family and Social Servs. Admin., 716 N.E.2d
519 (Ind. Ct. App. 1999), reh.den.
B.

Rule 23(A) Principles.

Numerosity: There is no minimum threshold for meeting the numerosity requirement;
courts have permitted certification of classes consisting of less than 100 persons. Shallenberger
v. Hope Lutheran Church, 449 N.E.2d 1152 (Ind. Ct. App. 1983)(class of 61 persons regarding
certificates of deposit); Kuespert v. State, 378 N.E.2d 888 (Ind. Ct. App. 1978)(reversing trial
court’s failure to certify class of 57 limited police employees); Hatcher v. Smith, 283 N.E.2d 582
(Ind. Ct. App. 1972)(class action on behalf of 33 firefighters for vacation pay). However, where
a plaintiff expressed an ability to join all 1,536 members of the proposed class, the appellate
court upheld the trial court’s denial of certification of the claim as a class action. Jack Gray
Transp, Inc. v. Dep’t of State Revenue, 744 NE 2d 1071 (Ind. Ct. App. 2001).
Commonality: Commonality exists if the claims of class members and the individual
plaintiff derive from a common nucleus of operative fact. Edward D. Jones & Co. v. Cole, 643
N.E.2d 402, 405 (Ind. Ct. App. 1994). A common nucleus of operative fact exists where there is
a common course of conduct. Id. Various matters have been found to state a common question:
breach of trust (Bank One Indianapolis, N.A. v. Norton, 557 N.E.2d 1038 (Ind. Ct. App. 1990));
breach of contract (Skalbania v. Simmons, 443 N.E.2d 352 (Ind. Ct. App. 1982)); breach of
fiduciary duty (Id.); breach of warranty (Id.); fraud (Id.); Indiana Securities Act (Edward D.
Jones & Co., 643 N.E.2d at 404); Indiana RICO (Id.); negligence (Skalbania, 443 N.E.2d 352);
unjust enrichment (Conagra, Inc. v. Farrington, 635 N.E.2d 1137 (Ind. Ct. App. 1994)); civil
rights (42 USC § 1983) & Individuals with Disabilities Education Act (20 USC § 1401)(Rene,
supra); claim for excessive interest charges for payday loans under the Indiana Uniform
Consumer Credit Code (See, Livingston v. Fast Cash USA, Inc., 753 N.E.2d 572 (Ind., 2001.
(ruling on certified question from 3 Indiana federal district courts).
Adequacy of Class Representative: Whether a plaintiff will adequately and fairly
represent the class is a matter of concern for the trial court. Anderson v. Ind. Dep’t of State
Revenue, 758 N.E.2d 597 (Ind. Tax 2001). The burden of proof that the class will be fairly and
adequately represented rests with the movant. Id. The sufficiency of representation is a question
of fact. Id. There should be evidence to demonstrate to the trial court that such duties will be
discharged. Kaufmann v. Credithrift Fin., Inc., 465 N.E.2d 207 (Ind. Ct. App. 1984). The fact
that a plaintiff may be a “professional plaintiff” does not alone disqualify an individual from
representing the class. Id. Where there are multiple representatives, only one of the
representatives need meet the standard. Conagra, Inc., 635 N.E.2d at 1142.
Where the claims of the named plaintiffs could possibly be foreclosed by the statute of
limitations, they could still serve as class representatives since the limitations issue was a defense
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and not relevant to the certified issue as to whether a breach of trust occurred. Bank One
Indianapolis. But see, Alexander v. PSB Lending Corp., 800 N.E.2d 984 (Ind. Ct. App. 2003)
(plaintiff lacked standing to bring class action claims in consumer action against defendants class
with whom plaintiff did not have direct relationship; declining to apply juridical link doctrine);
Ziegler v. Ind. Dept. of State Revenue, 797 N.E.2d 881 (Ind. Tax 2003) – (class action to recover
tax refund would be limited to class members who had complied with statutory requirement to
file tax refund claim on an individual basis.)
Adequacy of Counsel: An attorney admitted to the practice of law in this state is
assumed to be competent to practice in the court as class counsel. Bank One Indianapolis, N.A.,
557 N.E.2d at 1044. The trial court is vested with discretion in determining the adequacy of
class counsel. State Ex Rel. Harris v. Scott Circuit Court, 437 N.E.2d 952 (Ind. 1982) (replacing
out-of state lead counsel with local counsel after dispute concerning distribution of fees).
Typicality: Typicality exists if it is shown that the named plaintiff’s claims are neither in
conflict with nor antagonistic with the claims of the class as a whole. Edward D. Jones & Co.,
643 N.E.2d at 407. A plaintiff’s claims need not be factually identical with those of putative
class members. Id. Typicality may be satisfied if the claims are based on a common legal theory
or if they arise from the same course of conduct by the defendant. Id.
C.

Rule 23(B) Principles.

23(B)(1): This rule requires only that a risk of filing of other suits be shown, not that
other suits have been filed. Bank One Indianapolis, N.A., 557 N.E.2d at 1044.
23(B)(1)(A): To qualify under this section, there must be a risk of inconsistent
judgments. Id. A class action against a bank for breach of trust in managing trust accounts was
properly certified under 23(B)(1)(A) since the suit would impact on the future management of
other trust accounts and separate actions with the risk of conflicting results that would establish
incompatible standards of conduct for the bank. Id.
23(B)(1)(B): This type of class may be certified where an adjudication would as a
practical matter be dispositive of the interests of the class or substantially impair or impede their
ability to protect their interests. Bowen v. Sonnenberg, 411 N.E.2d 390, 398 (Ind. Ct. App.
1980).
23(B)(2): If the actions of the defendant are generally applicable to the class, this is
sufficient to certify a (B)(2) class. CSX Transp., Inc. v. Rabold, 593 N.E.2d 1277, 1279 (Ind. Ct.
App. 1992). Where a railroad denied it had abandoned certain lands, its refusal to allow class
members to recover full use of their properties was generally applicable to the class and
supported certification of a (B)(2) class in a quiet title action. Id. See also Stevens v. Dep’t of
Public Welfare, 566 N.E.2d 544, 546 (Ind. Ct. App. 1991) (reversing dismissal of (B)(2) class
regarding Medicaid reimbursement); Golitko v. Indiana Dep’t of Correction, 712 N.E.2d 13 (Ind.
Ct. App. 1999).
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23(B)(3): A (B)(3) class may be certified if common questions of law or fact
predominate over individual questions and a class action is superior to other methods of
adjudicating the controversy. Conagra Inc., 635 N.E.2d at 1143 (upholding certification of class
based on defendant’s alleged fraudulent conduct in wheat and soybean transactions). If the
claims of the class members derive from a common nucleus of operative facts, this requirement
is met. Id. See also Am. Cyanamid Co. v. Stephen, 623 N.E.2d 1065, 1074-75 (Ind. Ct. App.
1993) (class certified under Rule 23 (B)(3) on issue of punitive damages, among other issues);
Skalbania, 443 N.E.2d 352 (class certified under Rule 23(B)(3) on losses by season ticket
holders against hockey team and league for failure to complete the season); Louisville &
Nashville R.R. Co. v. Wollenmann, 390 N.E.2d 669, 671 (Ind. Ct. App. 1979)(Rule 23(B)(3)
class certified for damages suffered after plaintiff class was forced to evacuate due to liquid
propane spill).
D.

Rule 23 (C) - Selected Principles.

23(C)(1): The trial court should hold a hearing as soon as possible after the
commencement of a class action to determine whether the action should proceed as a class
action. Kuespert, 378 N.E.2d at 892. Rule 23(C)(1) contemplates that certification may be
conditional and may be altered or amended before the decision on the merits. Id. at 893.
23(C)(4): This rule is designed for use where members of a class have divergent
interests. Hendershot v. Carey, 616 N.E.2d 412, 421 (Ind. Ct. App. 1993) (creating 2 subclasses
of hourly and salaried employees). The rule allows a court to divide a certified class into
subclasses and treat each subclass as a separate class. Id. An overly broad class definition can
be remedied under this provision because the trial court can redefine the class to eliminate
overbreadth, sua sponte, if necessary. Rene, supra. Class actions have been certified with
subclasses. Dunn v. Jenkins, 377 N.E.2d 868 (Ind. 1978)(5 subclasses).
E.

Other matters.

Attorneys’ fees: The decision to award attorneys’ fees is committed to the discretion of
the trial court. Tioga Pines Living Ctr., Inc. v. Ind. Family and Soc. Servs. Admin., 760 N.E.2d
1080 (Ind. Ct. App. 2001 See Penn Cent. Corp. v. Buchanan, 712 N.E.2d 508 (Ind. Ct. App.
1999)(a comprehensive discussion of the various methods of computing attorney’s fees in class
actions under Indiana law). In Citizens Action Coalition of Indiana, Inc. v. PSI Energy, Inc., 664
N.E.2d 401,410 (Ind. App. 1996), the Indiana Court of Appeals recognized that 25% or 30% is
an appropriate attorney fee award in common fund cases. 664 N.E. 2d at 410. See also,
Community Care Service Centers, Inc. v. Indiana Family and Social Services Administration,
716 N.E.2d 519, 550 (Ind. App. 1999) (“A general agreement that a range of 25%-30% is justified
for attorney fees awards in common fund cases”).
Intervention: An unnamed member of a pending class cannot intervene unless granted
such permission by the court. City of Hobart v. Baum, 145 N.E.2d 573 (Ind. 1957).
Pre-Certification communication with putative class: Trial court’s issuance of gag
order prohibiting communication between plaintiffs and putative class members was an abuse of
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discretion in absence of evidence of need to restrict such communications. Shallenberger, 449
N.E.2d 1152.
Review of Class Certification Granted Under Default Judgment: Unchallenged
default judgment against Defendant precludes Defendant from challenging on appeal the class
certification, upholding default judgment of $250,000 against Defendant for violating the
Telephone Consumer Protection Act ("TCPA") by sending unsolicited advertisements for its
services by facsimile. Core Funding Group, LLC v. Young, -792 N.E.2d 547(Ind. Ct. App.
2003), trans denied.
Statute of Limitations:
Indiana follows the "American Pipe" rule that “the
commencement of a class action suspends the applicable statute of limitations, until the court's
ruling on class certification, as to all asserted members of the class who would have been parties
had the suit been permitted to continue as a class action.” American Pipe & Const. Co. v. Utah,
414 U.S. 538, 554; 94 S.Ct. 756, 766 (1974). Arnold v. Dirrim, 398 N.E.2d 426, 439 (Ind. Ct.
App. 1979) (holding that statute of limitations was tolled during time between filing of action as
class action and certification of class). However, where a claimant did not present a class action
tolling argument to the trial court and defendants did not have unequivocal notice of that claim,
claimant waived the issue for purposes of appeal. McGill v. Ling, 801 N.E.2d 678, 688 (Ind. Ct.
App. 2004).
Recent Law Review Articles:
Attorney Choice of Forum in Class Action: What Difference Does it Make?, Thomas E.
Willging & Shannon R. Wheatman, 81 Notre Dame L. Rev. 591 (2006).
Recent Class Action Decisions of Note
Ling v. Webb, 834 N.E.2d 1137 (Ind. Ct. App. 2005)
Estates of deceased patients sued hospital, alleging medical malpractice by a nurse as the cause
of patients’ deaths. The trial court denied hospital’s motion for summary judgment on the
grounds the two-year statute of limitations had expired. The Court of Appeals reversed and
remanded holding that the required filing of a proposed complaint to the Department of
Insurance on behalf of a class of individuals in medical malpractice actions is not the equivalent
of commencing an action as required by the class action tolling rule, which tolls the applicable
statute of limitations during the period between the filing of the action and the trial court’s ruling
on the question of class certification.
Cowden Leasing, et al. v. Indiana Dep’t of State Revenue, No. 49T10-0005-TA-73, 2005 Ind.
Tax LEXIS 61 (Ind. Tax Ct. 2005); HIMCO Waste-Away Service, Inc. v. Indiana Dep’t of State
Revenue, No. 49T10-0006-TA-76, 2005 Ind. Tax LEXIS 60 (Ind. Tax Ct. 2005) (finding the
filing of the original tax appeal requesting class certification did not toll the ninety-day filing
jurisdictional requirement of the tax court).
Hill v. Merrill Gardens, LLC, No. 1:04-CV-248, 1:05-CV-4, 2005 WL 2465250 (N.D. Ind. Oct.
6, 2005) (granting class certification and final approval of the class action settlement).
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Davidson v. Citizens Gas & Coke Utility, No. 1:03-CV-1882-SEB-JPG, 2006 WL 694291 (S.D.
Ind. March 10, 2006) (denying class certification where two named plaintiffs had felony
convictions, where class counsel demonstrated a lack of diligence and adequacy, and where the
proposed class members’ claims derived from individual, unique circumstances).
Musgrave v. Aluminum Company of America, Inc., No. 3:06-cv-0029-RLY-WGH, 2006 WL
1994840 (S.D. Ind. July 14, 2006) (denying Plaintiffs’ motion to remand where the Class Action
Fairness Act’s exceptions to federal diversity jurisdiction did not apply).
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RULE 23 OF THE INDIANA RULES OF TRIAL PROCEDURE
Rule 23. Class actions
(A)

(B)

Prerequisites to a class action. One or more members of a class may sue or be sued as
representative parties on behalf of all only if:
(1)

the class is so numerous that joinder of all members is impracticable;

(2)

there are questions of law or fact common to the class;

(3)

the claims or defenses of the representative parties are typical of the claims or
defenses of the class; and

(4)

the representative parties will fairly and adequately protect the interests of the
class.

Class actions maintainable. An action may be maintained as a class action if the
prerequisites of subdivision (A) are satisfied, and in addition:
(1)

the prosecution of separate actions by or against individual members of the class
would create a risk of:
(a)

inconsistent or varying adjudications with respect to individual members
of the class which would establish incompatible standards of conduct for
the party opposing the class, or

(b)

adjudications with respect to individual members of the class which would
as a practical matter be dispositive of the interest of the other members not
parties to the adjudications or substantially impair or impede their ability
to protect their interests; or

(2)

the party opposing the class has acted or refused to act on grounds generally
applicable to the class, thereby making appropriate final injunctive relief or
corresponding declaratory relief with respect to the class as a whole; or

(3)

the court finds that the questions of law or fact common to the members of the
class predominate over any questions affecting only individual members, and that
a class action is superior to other available methods for the fair and efficient
adjudication of the controversy. The matters pertinent to the findings include:
(a)

the interest of members of the class in individually controlling the
prosecution or defense of separate actions;

(b)

the extent and nature of any litigation concerning the controversy already
commenced by or against members of the class;
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(C)

(c)

the desirability or undesirability of concentrating the litigation of the
claims in the particular forum;

(d)

the difficulties likely to be encountered in the management of a class
action.

Determination by order whether class action to be maintained--Notice-Judgment--Actions conducted partially as class actions.
(1)

As soon as practicable after the commencement of an action brought as a class
action, the court, upon hearing or waiver of hearing, shall determine by order
whether it is to be so maintained. An order under this subdivision may be
conditional, and may be altered or amended before the decision on the merits.

(2)

In any class action maintained under subdivision (B)(3), the court shall direct to
the members of the class the best notice practicable under the circumstances,
including individual notice to all members who can be identified through
reasonable effort. The notice shall advise each member that:
(a)

the court will exclude him from the class if he so requests by a specified
date;

(b)

the judgment, whether favorable or not, will include all members who do
not request exclusion; and

(c)

any member who does not request exclusion may, if he desires, enter an
appearance through his counsel.

(3)

The judgment in an action maintained as a class action under subdivision (B)(1)
or (B)(2), whether or not favorable to the class, shall include and describe those
whom the court finds to be members of the class. The judgment in an action
maintained as a class action under subdivision (B)(3), whether or not favorable to
the class, shall include and specify or describe those to whom the notice provided
in subdivision (C)(2) was directed, and who have not requested exclusion, and
whom the court finds to be members of the class.

(4)

When appropriate:
(a)

an action may be brought or maintained as a class action with respect to
particular issues; or

(b)

a class may be divided into subclasses and each subclass treated as a class,
and the provisions of this rule shall then be construed and applied
accordingly.
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(D)

Orders in conduct of actions. In the conduct of actions to which this rule applies, the
court may make appropriate orders:
(1)

determining the course of proceedings or prescribing measures to prevent undue
repetition or complication in the presentation of evidence or argument;

(2)

requiring, for the protection of the members of the class or otherwise for the fair
conduct of the action, that notice be given in such manner as the court may direct
to some or all of the members of any step in the action, or of the proposed extent
of the judgment, or of the opportunity of members to signify whether they
consider the representation fair and adequate, to intervene and present claims or
defenses, or otherwise to come into the action;

(3)

imposing conditions on the representative parties or on intervenors;

(4)

requiring that the pleadings be amended to eliminate therefrom allegations as to
representation of absent persons, and that the action proceed accordingly;

(5)

dealing with similar procedural matters.

The orders may be combined with an order under Rule 16, and may be altered or
amended as may be desirable from time to time. The court shall allow reasonable
attorney's fees and reasonable expenses incurred from a fund recovered for the benefit of
a class under this section and the court may apportion such recovery among different
attorneys.
(E)

Dismissal or compromise. A class action shall not be dismissed or compromised
without the approval of the court, and notice of the proposed dismissal or compromise
shall be given to all members of the class in such manner as the court directs.
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IOWA
DECISIONS INTERPRETING RULES 1.261 – 1.277 (FORMERLY RULE 42)
OF THE IOWA RULES OF CIVIL PROCEDURE
Effective February 15, 2002, former Iowa Rule 42 and its eighteen subsections were
renumbered. Hence, all key opinions from July 1, 1980 to February 15, 2002 refer to former
Rule 42 and its subsections. The author has included a conversion table at the end of the new
rules, supra.
Prior to July 1, 1980, Iowa Rule 42 regarding class actions was essentially the same as
old Rule 23(a) of the Federal Rules of Civil Procedure, which existed in the federal courts until
the substantial revision in 1966 of the federal rule. Hence, prior to July 1, 1980, Iowa state
courts were still dealing with the old true, hybrid, spurious class action analysis.
Effective July 1, 1980, Iowa adopted the provisions of the Uniform Class Actions Act,
which had been approved in 1976 by the National Conference of Commissioners of Uniform
State Laws. To date, only North Dakota and Iowa have adopted this Uniform Act. As one can
see from the lengthy Iowa Rules dealing with class actions, supra, the Iowa Rules are much more
detailed than Rule 23 of the Federal Rules of Civil Procedure.
The author believes that the drafters of the Uniform Act took the 1966 FED. R. CIV. P. 23
and the case law interpreting and deciding various issues under “new” FED. R. CIV. 23, and tried
to codify what they thought were the best decisions regarding FED. R. CIV. 23, adding perhaps
some of their own ideas. The result of their efforts is much more detailed rules regarding class
actions. For example, Rule 1.263, "Criteria considered," has thirteen subparts identifying factors
to be given weight by the court in determining whether a class should be permitted.
Additionally, there are three required findings in determining whether the representative parties
fairly and adequately protect the interests of the class. Moreover, Rule 1.266, "Notice of action,"
is very detailed regarding the notice and various administrative matters dealing with notice. Rule
1.270, "Counterclaims," deals specifically with what type of counterclaims may be brought in a
class action. Rule 1.275, "Attorney's fees," and Rule 1.276, "Arrangements for attorney's fees
and expenses," are also very detailed with respect to their subject matter.
Two provisions that are contained in the Rules might be considered unusual by lawyers in
other jurisdictions. One is the provision that “(3) An order certifying or refusing to certify an
action as a class action is appealable.” Rule 1.264, "Order on certification." The other is the
provision that “(2) Upon a determination that the costs and litigation expenses of the action
cannot reasonably and fairly be defrayed by the representative parties or by other available
sources, the court by order may authorize and control the solicitation and expenditure of
voluntary contributions for this purpose from members of the class, advances by the attorneys or
others, or both, subject to reimbursement from any recovery obtained for the class. The court
may order any available funds so contributed or advanced to be applied to the payment of any

C. Carleton Frederici is Of Counsel to the Des Moines, Iowa law firm of Davis, Brown, Koehn, Shors & Roberts,
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costs taxed in favor of a party opposing the class.” Rule 1.276, "Arrangements for attorney’s
fees and expenses."
“The burden of establishing that a purported class of plaintiffs meets the prerequisites is,
of course, on the plaintiffs.” Vignaroli v. Blue Cross of Iowa, 360 N.W.2d 741, 744 (Iowa
1985). See also City of Dubuque v. Iowa Trust, 519 N.W.2d 786, 791 (Iowa 1994). “A failure of
proof on any one of the prerequisites is fatal to class certification. . . . Except where the facts
underlying the class are merely speculative, however, the proponent’s burden is light. 2 Herbert
B. Newberg & Alba Conte, Newberg on Class Actions § 720 at 70 (3d ed. 1992). . . .” City of
Dubuque, 519 N.W.2d at 791. The Iowa Supreme Court “will reverse an order granting or
denying certification only if the district court’s decision was based upon an abuse of discretion.”
Vignaroli, 360 N.W.2d at 743. In City of Dubuque, the court stated that "[r]eversal is appropriate
only when the record reveals that the court’s decision was based on clearly untenable or
unreasonable grounds.” City of Dubuque, 519 N.W.2d at 791.
The Iowa Supreme Court has stated that "adequacy of representation is perhaps the most
significant of the prerequisites to a determination of class certification." Stone v. Pirelli
Armstrong Tire Corp., 497 N.W.2d 843, 846 (Iowa 1993). In Stone, the named plaintiff
(purported class representative) sued the tire manufacturer and the union for alleged sexual
harassment. The Supreme Court affirmed the district court’s denial of class certification. The
district court concluded that the named plaintiff would not fairly and adequately protect the
interests of the class because of her lack of stature among female employees, her lack of
credibility, her potential conflict of interest because she was no longer employed at the plant, and
her inadequate financial resources. Fifteen Pirelli female employees testified that they did not
want to be part of the lawsuit or have the plaintiff represent them in the event they became part
of the class. The Supreme Court also noted that there was a potential conflict because the
plaintiff was no longer employed by the tire maker, and she would be interested in monetary
damages but not interested in the injunctive relief which was a significant portion of the claim.
The court also affirmed the denial of class certification based upon the fact that the named
plaintiff lacked sufficient financial resources to be an adequate class representative and was
concerned that the lawyers advancing the expenses would ultimately end up acquiring a financial
interest in the litigation that might interfere with their exercise of independent judgment.
Perhaps the most damaging evidence to plaintiff’s certification as a class representative was that
the court found she lacked credibility because she had admitted in an earlier divorce case in
which she was a party that she destroyed unfavorable evidence.
Adequate representation was also an issue in Vignaroli, 360 N.W.2d 741 (Iowa 1985).
There the Iowa Supreme Court affirmed certification of a class action against an employer and
former employer in a suit for severance pay and for alleged diminution of employment benefits.
The defendants claimed there were conflicts of interest between the named plaintiffs and the
potential class members because some of the employees had left the employment, while others
remained, and because some of the employees might have no complaints with respect to the
defendants’ action and have willingly accepted new employment with one of the defendants in
lieu of severance pay. Further, the defendants argued that the named plaintiffs were over zealous
and, therefore, not proper class representatives. Additionally, the defendants raised lack of
financial resources and improper communications which solicited funds from the purported class
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members and misrepresented the status, purpose and effect of the litigation. The Supreme Court,
in affirming class certification, stated that not every disagreement between a class representative
and members of the class would stand in the way of a class action.
The different result reached in Stone versus Vignaroli may be the result of two factors.
First, in each case the Supreme Court was affirming the trial court’ s determination regarding
certification. In Stone, the court affirmed the denial of certification and in Vignaroli the court
affirmed the grant of class certification. Obviously, with an abuse-of-discretion standard on
appeal, what happens in the trial court may well be determinative of class status. Second, the
cases which deny certification for inadequacy of representation of the purported class
representative require that there be a significant flaw with the representative, such as the lack of
credibility for something like destroying unfavorable evidence in a prior case. Stone, 497
N.W.2d 843.
In Martin v. Amana Refrigeration, Inc., 435 N.W.2d 364 (Iowa 1989), the Supreme Court
affirmed the trial court’s certification of the class. The named plaintiff sued for breach of
implied warranty in the design and construction of a furnace-water heater. Amana contended
that plaintiff’s heat modular was still intact and not yet cracked, therefore she could not be a
class representative on behalf of those whose heat modulars had cracked. The Iowa Supreme
Court affirmed class certification noting that the fact that her heat module unit was still intact did
not prevent her from adequately representing the class for claims for alleged defective design and
manufacture. The case also holds that a certification order, although interlocutory, is appealable
as a matter of right. In Martin, the Supreme Court in discussing numerosity cites Newberg on
Class Actions for the general rule “that if the class is large, then the numbers alone should be
dispositive” and that “[f]orty or more has been recognized as the range where numbers alone
should suffice to show impracticality of joinder.” Id. at 368.
In Vignaroli and its progeny, the Iowa Supreme Court has recognized the need for
common questions of law or fact to predominate over questions affecting only individual
members. See, e.g., Vignaroli, 360 N.W.2d at 744-745. Therein, the court recognized and
appreciated the difficulty involved in trying a class suit based upon individual, oral
representations, but it also stated that “[i]t is not necessary that the individual claims be carbon
copies of each other.” Id. at 745. The Supreme Court also stated that the individual nature of
damage claims will not necessarily preclude class action status. Id. at 745.
The Uniform Class Actions Act adopted by Iowa contains a section that tolls the statute
of limitations upon the commencement of a class action. The statute of limitations resumes
running against a member of the class: upon filing an election of exclusion by that member;
upon entry of an order of certification, or of an amendment thereof, eliminating that member
from the class; except as to representative parties, upon entry of an order refusing to certify an
action as a class action; or upon dismissal of the action without an adjudication on the merits.
(See Rule 1.277.)
Former Rules 42.6, 42.19 and 42.20 were stricken effective January 24, 1998. Rule 42.6
dealt, in part, with reciprocal multi-state jurisdiction over residents of states which had also
passed the Model Act. However, because only two states had adopted the Model Act, it actually
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restricted Iowa state courts regarding nationwide class actions. Phillips Petroleum Company v.
Shutts, 472 U.S. 797, 105 S. Ct. 2965, 86 L. Ed. 2d 628 (1985) (allowing state courts, in certain
circumstances, to exercise jurisdiction over non-resident class members in state courts) had
caused the Commissioners of Uniform State Laws to delete the similar section on the grounds
that Shutts rendered the section obsolete. Rule 42.19 and Rule 42.20 were stricken at the same
time because they dealt, in part, with the same issue. See Committee Comment - 1997 contained
in the 1999 Iowa Rules of Court, State and Federal (West) at page 16. See also Comment in the
new Iowa Rules on Class Actions, supra, [after Rule 1.277(4)].
A reading of the Iowa cases seems to show that the Iowa courts have not been unduly
restrictive in granting class certification. This apparently was the desire of the drafters of the
Model Act. In the Prefatory Note to the Model Act, the drafters stated: “More classes with
claims will be seeking redress in the state courts because federal courts have severely restricted
the availability of class actions in their forum. Presently, states vary in their treatment of class
actions. A strong need exists for states to adopt a uniform class action act.” 12 UNIFORM LAWS
ANNOTATED, CIVIL PROCEDURE AND REMEDIAL LAWS (West 1996) at p. l00.
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F. CLASS ACTIONS
RULE 1.261 COMMENCEMENT OF A CLASS ACTION.
One or more members of a class may sue or be sued as representative parties on behalf of all in a
class action if both of the following occur:
1.261(1) The class is so numerous or so constituted that joinder of all members, whether
or not otherwise required or permitted, is impracticable.
1.261(2) There is a question of law or fact common to the class. [Report 1980;
November 9, 2001, effective February 15, 2002]
RULE 1.262 CERTIFICATION OF CLASS ACTION.
1.262(1) Unless deferred by the court, as soon as practicable after the commencement of
a class action the court shall hold a hearing and determine whether or not the action is to be
maintained as a class action and by order certify or refuse to certify it as a class action.
1.262(2) The court may certify an action as a class action if it finds all of the following:
a.
b
controversy.
c.

The requirements of rule 1.261 have been satisfied.
A class action should be permitted for the fair and efficient adjudication of the
The representative parties fairly and adequately will protect the interests of the

class.
1.262(3) If appropriate, the court may do any of the following:
a.

Certify an action as a class action with respect to a particular claim or issue.

b
Certify an action as a class action to obtain one or more forms of relief, equitable,
declaratory, or monetary.
c.
Divide a class into subclasses and treat each subclass as a class. [Report 1980;
November 9, 2001, effective February 15, 2002]
Rule 1.263 Criteria considered.
1.263(1) In determining whether the class action should be permitted for the fair and
efficient adjudication of the controversy, as appropriately limited under rule 1.262(3), the court
shall consider and give appropriate weight to the following and other relevant factors:
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a.

Whether a joint or common interest exists among members of the class.

b.
Whether the prosecution of separate actions by or against individual members of
the class would create a risk of inconsistent or varying adjudications with respect to individual
members of the class that would establish incompatible standards of conduct for a party opposing
the class.
c.
Whether adjudications with respect to individual members of the class as a
practical matter would be dispositive of the interests of other members not parties to the
adjudication or substantially impair or impede their ability to protect their interests.
d.
Whether a party opposing the class has acted or refused to act on grounds
generally applicable to the class, thereby making final injunctive relief or corresponding
declaratory relief appropriate with respect to the class as a whole.
e.
Whether common questions of law or fact predominate over any questions
affecting only individual members.
f.
inefficient.

Whether other means of adjudicating the claims and defenses are impracticable or

g.
Whether a class action offers the most appropriate means of adjudicating the
claims and defenses.
h.
Whether members who are not representative parties have a substantial interest in
individually controlling the prosecution or defense of separate actions.
i.
Whether the class action involves a claim that is or has been the subject of a class
action, a government action, or other proceeding.
j.

Whether it is desirable to bring the class action in another forum.

k.

Whether management of the class action poses unusual difficulties.

l.

Whether any conflict of laws issues involved pose unusual difficulties.

m.
Whether the claims of individual class members are insufficient in the
amounts or interests involved, in view of the complexities of the issues and the expenses of the
litigation, to afford significant relief to the members of the class.
1.263(2) In determining under rule 1.262(2) that the representative parties fairly and
adequately will protect the interests of the class, the court must find all of the following:
a.
of the class.

The attorney for the representative parties will adequately represent the interests
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b.
The representative parties do not have a conflict of interest in the maintenance of
the class action.
c.
The representative parties have or can acquire adequate financial resources,
considering rule 1.276, to ensure that the interests of the class will not be harmed. [Report 1980;
October 31, 1997, effective January 24, 1998; November 9, 2001, effective February 15, 2002]
Rule 1.264 Order on certification.
1.264(1) The order of certification shall describe the class and state the following:
a.

The relief sought.

b.

Whether the action is maintained with respect to particular claims or issues.

c.

Whether subclasses have been created.

1.264(2) The order certifying or refusing to certify a class action shall state the reasons
for the court's ruling and its findings on the facts listed in rule 1.263(1).
1.264(3)
appealable.

An order certifying or refusing to certify an action as a class action is

1.264(4) Refusal of certification does not terminate the action, but does preclude it from
being maintained as a class action. [Report 1980; November 9, 2001, effective February 15,
2002]
Rule 1.265 Amendment of certification order.
1.265(1) The court may amend the certification order at any time before entry of
judgment on the merits. The amendment may do the following:
a.

Establish subclasses.

b.

Eliminate from the class any member who was included in the class as certified.

c.

Provide for an adjudication limited to certain claims or issues.

d.

Change the relief sought.

e.

Make any other appropriate change in the order.

1.265(2) If notice of certification has been given pursuant to rule 1.266, the court may
order notice of the amendment of the certification order to be given in terms and to any members
of the class the court directs.
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1.265(3) The reasons for the court's ruling shall be set forth in the amendment of the
certification order.
1.265(4) An order amending the certification order is appealable. An order denying the
motion of a member of a defendant class, not a representative party, to amend the certification
order is appealable if the court certifies it for immediate appeal. [Report 1980; October 31, 1997,
effective January 24,1998; November 9, 2001, effective February 15, 2002]
Rule 1.266 Notice of action.
1.266(1) Following certification the court, by order after hearing, shall direct the giving
of notice to the class.
1.266(2) The notice, based on the certification order and any amendment of the order,
shall include all of the following:
a.
A general description of the action, including the relief sought, and the
names and addresses of the representative parties.
b.
A statement of the right of a member of the class under rule 1.267 to be excluded
from the action by filing an election to be excluded, in the manner specified, by a certain date.
c.

A description of possible financial consequences on the class.

d.
A general description of any counterclaim being asserted by or against the class,
including the relief sought.
e.
A statement that the judgment, whether favorable or not, will bind all members of
the class who are not excluded from the action.
f.
A statement that any member of the class may enter an appearance either
personally or through counsel.
g.

An address to which inquiries may be directed.

h.

Other information the court deems appropriate.

1.266(3) The order shall prescribe the manner of notification to be used and specify the
members of the class to be notified. In determining the manner and form of the notice to be
given, the court shall consider the interests of the class, the relief requested, the cost of notifying
the members of the class, and the possible prejudice to members who do not receive notice.
1.266(4) Each member of the class, not a representative party, whose potential monetary
recovery or liability is estimated to exceed $100 shall be given personal or mailed notice if that
member's identity and whereabouts can be ascertained by the exercise of reasonable diligence.
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1.266(5) For members of the class not given personal or mailed notice under rule
1.266(4), the court shall provide, as a minimum, a means of notice reasonably calculated to
apprise the members of the class of the pendency of the action. Techniques calculated to ensure
effective communication of information concerning commencement of the action shall be used.
The techniques may include personal or mailed notice, notification by means of newspaper,
television, radio, posting in public or other places, and distribution through trade, union, public
interest, or other appropriate groups.
1.266(6) The plaintiff shall advance the expense of notice under this rule if there is no
counterclaim asserted. If a counterclaim is asserted the expense of notice shall be allocated as the
court orders in the interest of justice.
1.266(7) The court may order that steps be taken to minimize the expense of notice.
[Report 1980; October 31,1997, effective January 24, 1998; November 9, 2001, effective
February 15, 2002]
Rule 1.267 Exclusion.
1.267(1) A member of a plaintiff class may elect to be excluded from the action unless
any of the following occur:
a.
b

The member is a representative party.

The certification order contains an affirmative finding under rule 1.263(1)"a," "b"

or "c."
c.
A counterclaim under rule 1.270 is pending against the member or that
member's class or subclass.
1.267(2) Any member of a plaintiff class entitled to be excluded under rule 1.267(1) who
files an election to be excluded, in the manner and in the time specified in the notice, is excluded
from and not bound by the judgment in the class action.
1.267(3) The elections shall be made a part of the record in the action.
1.267(4) A member of a defendant class may not elect to be excluded. [Report 1980;
October 31,1997, effective January 24, 1998; November 9, 2001, effective February 15, 2002]
Rule 1.268 Conduct of action.
1.268(1) The court on motion of a party or its own motion may make or amend any
appropriate order dealing with the conduct of the action including, but not limited to, any of the
following:
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a.
Determining the course of proceedings or prescribing measures to prevent
undue repetition or complication in the presentation of evidence or argument.
b.
Requiring, for the protection of the members of the class or otherwise for the fair
conduct of the action, that notice be given as the court directs, of the following:

c.

(1)

Any step in the action.

(2)

The proposed extent of the judgment.

(3)

The opportunity of members to signify whether they consider the
representation fair and adequate, to enter an appearance and present claims
or defenses, or otherwise participate in the action.

Imposing conditions on the representative parties or on interveners.

d.
Inviting the attorney general to participate with respect to the question of
adequacy of class representation.
e.
Making any other order to ensure that the class action proceeds only with
adequate class representation.
f.
Making any order to ensure that the class action proceeds only with competent
representation by the attorney for the class.
1.268(2) A class member who is not a representative party may appear and be
represented by separate counsel. [Report 1980; November 9, 2001, effective February 15, 2002]
Rule 1.269 Discovery by or against class members.
1.269(1) Discovery may be used only on order of the court against a member of the class
who is not a representative party or who has not appeared. In deciding whether discovery should
be allowed the court shall consider, among other relevant factors, the timing of the request, the
subject matter to be covered, whether representatives of the class are seeking discovery on the
subject to be covered, and whether the discovery will result in annoyance, oppression, or undue
burden or expense for the member of the class.
1.269(2) Discovery by or against representative parties or those appearing is governed by
the rules dealing with discovery by or against a party to a civil action. [Report 1980; November
9, 2001, effective February 15, 2002]
Rule 1.270 Counterclaims.
1.270(1) A defendant in an action brought by a class may plead as a counterclaim any
claim the court certifies as a class action against the plaintiff class. On leave of court, the
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defendant may plead as a counterclaim a claim against a member of the class or a claim the court
certifies as a class action against a subclass.
1.270(2) Any counterclaim in an action brought by a plaintiff class must be asserted
before notice is given under rule 1.266.
1.270(3) If a judgment for money is recovered against a party on behalf of a class, the
court rendering judgment may stay distribution of any award or execution of any portion of a
judgment allocated to a member of the class against whom the losing party has pending an action
in or out of state for a judgment for money, and continue the stay so long as the losing party in
the class action pursues the pending action with reasonable diligence.
1.270(4) A defendant class may plead as a counterclaim any claim on behalf of the class
that the court certifies as a class action against the plaintiff. The court may certify as a class
action a counterclaim against the plaintiff on behalf of a subclass or permit a counterclaim by a
member of the class. The court shall order that notice of the counterclaim by the class, subclass,
or member of the class be given to the members of the class as the court directs, in the interest of
justice.
1.270(5) A member of a class or subclass asserting a counterclaim shall be treated as a
member of a plaintiff class for the purpose of exclusion under rule 1.267.
1.270(6) The court's refusal to allow, or the defendant's failure to plead, a claim as a
counterclaim in a class action does not bar the defendant from asserting the claim in a subsequent
action. [Report 1980; November 9, 2001, effective February 15, 2002]
Rule 1.271 Dismissal or compromise.
1.271(1) Unless certification has been refused under rule 1.262, a class action, without
the approval of the court after hearing, may not be:
a.

Dismissed voluntarily.

b.

Dismissed involuntarily without an adjudication on the merits.

c.

Compromised.

1.271(2) If the court has certified the action under rule 1.262, notice of hearing on the
proposed dismissal or compromise shall be given to all members of the class in a manner the
court directs. If the court has not ruled on certification, notice of hearing on the proposed
dismissal or compromise may be ordered by the court which shall specify the persons to be
notified and the manner in which notice is to be given.
1.271(3) Notice given under rule 1.271(2) shall include a description of the procedure
available for modification of the dismissal or compromise and a full disclosure of the reasons for
the dismissal or compromise including, but not limited to, the following:
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a.
Any payments made or to be made in connection with the dismissal or
compromise.
b.

The anticipated effect of the dismissal or compromise on the class members.

c.

Any agreement made in connection with the dismissal or compromise.

d.

A description and evaluation of alternatives considered by the representative

e.

An explanation of any other circumstances giving rise to the proposal.

parties.

1.271(4) On the hearing of the dismissal or compromise, the court may do any of the
following:
a.
As to the representative parties or a class certified under rule 1.262, permit
dismissal with or without prejudice or approve the compromise.
b.

As to a class not certified, permit dismissal without prejudice.

c.

Deny the dismissal.

d.

Disapprove the compromise.

e.
interest of justice.

Take other appropriate action for the protection of the class and in the

1.271(5) The cost of notice given under rule 1.271(2) shall be paid by the party seeking
dismissal, or as agreed in case of a compromise, unless the court after a hearing orders otherwise.
[Report 1980; November 9, 2001, effective February 15, 2002]
Rule 1.272 Effect of judgment on class. In a class action certified under rule 1.262 in which
notice has been given under rule 1.266 or 1.271, a judgment as to the claim or particular claim or
issue certified is binding, according to its terms, on any member of the class who has not filed an
election of exclusion under rule 1.267. The judgment shall name or describe the members of the
class who are bound by its terms. [Report 1980; November 9, 2001, effective February 15, 2002]
Rule 1.273 Costs.
1.273(1) Only the representative parties and those members of the class who have
appeared individually are liable for costs assessed against a plaintiff class.
1.273(2) The court shall apportion the liability for costs assessed against a defendant
class.
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1.273(3) Expenses of notice advanced under rule 1.266 are taxable as costs in favor of
the prevailing party. [Report 1980; November 9, 2001, effective February 15, 2002]
Rule 1.274 Relief afforded.
1.274(1) The court may award any form of relief consistent with the certification order to
which the party in whose favor it is rendered is entitled including equitable, declaratory,
monetary, or other relief to individual members of the class or the class in a lump sum or
installments.
1.274(2) Damages fixed by a minimum measure of recovery provided by any statute
may not be recovered in a class action.
1.274(3) If a class is awarded a judgment for money, the distribution shall be determined
as follows:
a.
The parties shall list as expeditiously as possible all members of the class whose
identity can be determined without expending a disproportionate share of the recovery.
b.
The reasonable expense of identification and distribution shall be paid, with the
court's approval, from the funds to be distributed.
c.

The court may order steps taken to minimize the expense of identification.

d.
The court shall supervise, and may grant or stay the whole or any portion of, the
execution of the judgment and the collection and distribution of funds to the members of the
class as their interests warrant.
e.
The court shall determine what amount of the funds available for the payment of
the judgment cannot be distributed to members of the class individually because they could not
be identified or located or because they did not claim or prove the right to money apportioned to
them. The court after a hearing shall distribute that amount, in whole or in part, to one or more
states as unclaimed property or to the defendant.
f.
In determining the amount, if any, to be distributed to a state or to the defendant,
the court shall consider the following criteria:
(1)

Any unjust enrichment of the defendant.

(2)

The willfulness or lack of willfulness on the part of the defendant.

(3)

The impact on the defendant of the relief granted.

(4)

The pendency of other claims against the defendant.
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(5)

Any criminal sanction imposed on the defendant.

(6)

The loss suffered by the plaintiff class.

g.
The court, in order to remedy or alleviate any harm done, may impose conditions
respecting the use of the money distributed to the defendant.
h.
Any amount to be distributed to a state shall be distributed as unclaimed
property to any state in which are located the last-known addresses of the members of the class
to whom distribution could not be made. If the last-known addresses cannot be ascertained with
reasonable diligence, the court may determine by other means what portion of the unidentified or
unlocated members of the class were residents of a state. A state shall receive that portion of the
distribution that its residents would have received had they been identified and located. Before
entering an order distributing any part of the amount to a state, the court shall give written notice
of its intention to make distribution to the attorney general of the state of the residence of any
person given notice under rule 1.266 or 1.271 and shall afford the attorney general an
opportunity to move for an order requiring payment to the state. [Report 1980; October 31, 1997,
effective January 24, 1998; November 9, 2001, effective February 15, 2002]
Rule 1.275 Attorney's fees.
1.275(1) Attorney's fees for representing a class are subject to control of the court.
1.275(2) If under an applicable provision of law a defendant or defendant class is entitled
to attorney's fees from a plaintiff class, only representative parties and those members of the
class who have appeared individually are liable for those fees. If a plaintiff is entitled to
attorney's fees from a defendant class, the court may apportion the fees among the members of
the class.
1.275(3) If a prevailing class recovers a judgment for money or other award that can be
divided for the purpose, the court may order reasonable attorney's fees and litigation expenses of
the class to be paid from the recovery.
1.275(4) If the prevailing class is entitled to declaratory or equitable relief, the court may
order the adverse party to pay to the class its reasonable attorney's fees and litigation expenses, if
permitted by law in similar cases not involving a class, or the court finds that the judgment has
vindicated an important public interest. However, if any monetary award is also recovered, the
court may allow reasonable attorney's fees and litigation expenses only to the extent that a
reasonable proportion of that award is insufficient to defray the fees and expenses.
1.275(5) In determining the amount of attorney's fees for a prevailing class the court
shall consider all of the following factors:
a.
The time and effort expended by the attorney in the litigation, including
the nature, extent, and quality of the services rendered.
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b.

Results achieved and benefits conferred upon the class.

c.

The magnitude, complexity, and uniqueness of the litigation.

d.

The contingent nature of success.

e.
In cases awarding attorney's fees and litigation expenses under rule 1.275(4)
because of the vindication of an important public interest, the economic impact on the party
against whom the award is made.
f.
Appropriate criteria in the Iowa Rules of Professional Conduct. [Report 1980;
November 9, 2001, effective February 15, 2002; April 20, 2005, effective July 1, 2005]
Rule 1.276 Arrangements for attorney's fees and expenses.
1.276(1) Before a hearing under rule 1.262(1) or at any other time the court directs, the
representative parties and the attorney for the representative parties shall file with the court,
jointly or separately, all of the following:
a.
A statement showing any amount paid or promised them by any person for the
services rendered or to be rendered in connection with the action or for the costs and expenses of
the litigation and the source of all of the amounts.
b.
A copy of any written agreement, or a summary of any oral agreement, between
the representative parties and their attorney concerning financial arrangements or fees.
c.
A copy of any written agreement, or a summary of any oral agreement, by the
representative parties or the attorney to share these amounts with any person other than a
member, regular associate, or an attorney regularly of counsel with that law firm.
This statement shall be supplemented promptly if additional arrangements are
made.
1.276(2) Upon a determination that the costs and litigation expenses of the action cannot
reasonably and fairly be defrayed by the representative parties or by other available sources, the
court by order may authorize and control the solicitation and expenditure of voluntary
contributions for this purpose from members of the class, advances by the attorneys or others, or
both, subject to reimbursement from any recovery obtained for the class. The court may order
any available funds so contributed or advanced to be applied to the payment of any costs taxed in
favor of a party opposing the class. [Report 1980; October 31, 1997, effective January 24, 1998;
November 9, 2001, effective February 15, 2002]
Rule 1.277 Statute of limitations. The statute of limitations is tolled for all class members upon
the commencement of an action asserting a class action. The statute of limitations resumes
running against a member of a class:
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1.277(1) Upon filing an election of exclusion by that member.
1.277(2) Upon entry of an order of certification, or of an amendment thereof, eliminating
that member from the class.
1.277(3) Except as to representative parties, upon entry of an order under rule 1.262
refusing to certify an action as a class action.
1.277(4) Upon dismissal of the action without an adjudication on the merits. [Report
1980; October 31, 1997, effective January 24, 1998; November 9, 2001, effective February 15,
2002]
COMMENT: Former Iowa R. Civ. P. 42.6 was stricken in order to eliminate its
restriction on personal jurisdiction over nonresident class members, and to permit exercise of
jurisdiction over nonresident class members to the extent permitted by the U.S. and state
constitutions as interpreted by the courts Former Iowa R. Civ. P. 42.19 and 42.20 were stricken
because the Model Act has been adopted in only two states.
Rule 1.278 Virtual representation. Where persons composing a class which may be increased
by others later born, do or may make a claim affecting specific property involved in an action to
which all living members of the class are parties, any others later born shall also be deemed to
have been parties to the action and bound by any decree rendered therein. [Report 1943;
November 9, 2001, effective February 15, 2002]
Rule 1.279 Shareholder’s actions. Shareholders in an incorporated or unincorporated
association, who sue to enforce its rights because of its failure to do so, shall support their
petition by affidavit, and allege their efforts to have the directors, trustees or other shareholders
bring the action or enforce the right, or a sufficient reason for not making such effort. [Report
1943; November 9, 2001, effective February 15, 2002]
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Rules 1.280 to 1.300 Reserved.
Note: Effective February 15, 2002, former Iowa Rule 42 and its eighteen subsections (class
actions) were renumbered. Also renumbered were Rule 43 (Virtual representation) and Rule 44
(Shareholder’s actions). Hence, all key opinions from July 1, 1980 to February 15, 2002 refer to
former Rule 42 and its subsections. A conversion table is included:
Former Rule New Rule
42.1
42.2
42.3
42.4
42.5
42.7
42.8
42.9
42.10
42.11
42.12
42.13
42.14
42.15
42.16
42.17
42.18
43
44

1.261
1.262
1.263
1.264
1.265
1.266
1.267
1.268
1.269
1.270
1.271
1.272
1.273
1.274
1.275
1.276
1.277
1.278
1.279
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KANSAS
DECISIONS INTERPRETING SECTION 60-223 OF THE KANSAS
STATUTES ANNOTATED
1.

Comparison with Rule 23 of the Federal Rules of Civil Procedure.

K.S.A. § 60-223 of the Kansas Rules of Civil Procedure is modeled after Rule 23 of the
Federal Rules of Civil Procedure. Shutts v. Phillips Petroleum Co., 222 Kan. 527, 567 P.2d 1292
(1977), cert. denied, 434 U.S. 1068, 98 S. Ct. 1246, 55 L. Ed. 2d 769, rehearing denied, 435
U.S. 961, 98 S. Ct. 1594; Steele v. Security Benefit Life Ins. Co., 226 Kan. 631, 638, 602 P.2d
1305 (1979); Bigs, et al. v. City of Wichita, 271 Kan. 455, 478, 23 P.3d 855 (2001). Although
not identical to Rule 23, the Kansas Supreme Court has traditionally followed the federal courts’
interpretation of the federal rule. Steele v. Security Benefit Life Ins. Co., 226 Kan. 631, 636, 602
P.2d 13-5 (1979); Dragon v. Vanguard Industries, 277 Kan. 776, 778, 89 P.3d 908, 2004 Kan.
LEXIS 258 (2004).
Trial judges are afforded substantial discretion in determining whether a class action
should be certified. Steele v. Security Benefit Life Ins. Co., 226 Kan. 631, 638, 602 P.2d 1305
(1979); Bigs, et al. v. City of Wichita, 271 Kan. 455, 477, 23 P.3d 855 (2001). Kansas has a long
history of certifying multi-state class actions. Gray v. Amoco Production Co., 1 Kan. App. 2d
338, 564 P.2d 579 (1977); Shutts v. Phillips Petroleum Co., 235 Kan. 195, 670 P.2d 1159
(1984); Sternberger v. Marathon Oil Co., 257 Kan. 315 (1995).
Kansas courts have broader authority to change an individual petition to a class action
than is allowed under Fed. R. Civ. P. 23: “Where necessary for the protection of a party or of
absent persons, the court, upon motion or on its own initiative at any time before the decision on
the merits of an action brought as a non-class action, may order that it be maintained as a class
action." K.S.A. § 60-223(c)(1).
The Kansas Supreme Court ruled in Dragon v. Vanguard Industries, Inc., 277 Kan. 776,
89 P.3d 908, 2004 Kan. LEXIS 258 (2004) that a trial court must give careful consideration to
and conduct a rigorous analysis of the prerequisites imposed by K.S.A. 2003 Supp. § 60-223, and
in doing so, should consider evidence outside the scope of the pleadings when submitted by the
parties and make those factual determinations necessary to determine whether the requirements
for a class action are met. This adopts the approach taken by federal courts. In regards to
choice-of-law issues in class actions, the same Court ruled that in moving for class certification
the movant has the burden to show that there are no significant differences in the various states’
law or, if there are variations, that they can be managed by the trial court. Subclasses may also
be considered if a showing can be made regarding their feasibility or that there would be a
manageable number of subclasses. The case was returned to the district court who recently
denied class certification.

This section was prepared by Thomas H. Brill, who practices in the area of complex commercial litigation in state
and federal courts.
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Discretionary appeals from class orders by district courts may be taken by the court of
appeals, without staying the proceedings in the district court, unless otherwise ordered.
2.

Summary of Case Law Interpreting K.S.A. § 60-223.
a.

Rule 23(a) Requirements.

Numerosity: There is no set number of class members required; thirty-eight royalty
owners satisfied this requirement in Sternberger v. Marathon Oil Co., 257 Kan. 315, 344 (1995);
565 class members in Bigs, et al. v. City of Wichita, 271 Kan. 455, 478, 23 P.3d 855 (2001).
Commonality: The rule requires the existence of either a common question of fact or a
common question of law, not the presence of both. Kansas courts liberally construe this
requirement, following federal case law. Shutts v. Phillips Petroleum Co., 235 Kan. 195, 679
P.2d 1159 (1984); Gray v. Amoco Production Co., 1 Kan. App. 2d 338, 564 P.2d 579 (1977).
The trial court does not abuse its discretion in certifying a class action even though each plaintiff
may have sustained a different amount of damages, and it will take little more than a
mathematical computation to determine individual class member damages. Bigs, et al. v. City of
Wichita, 271 Kan. 455, 478 23 P.3d 855 (2001). The presence of individual questions, while
tending to diminish the weight of facts applicable to the class, does not necessarily defeat a
prima facie showing that the class prerequisites are satisfied (citing Newberg § 7:26), or mean
that there has been an abuse of discretion in certifying the class (citing Hemley v. Ashland Oil,
Inc., 1 Kan. App. 2d 532, 536-37, 571 P.2d 345, rev. denied 222 Kan. 749 (1977). Dragon v.
Vanguard Industries, Inc., 277 Kan. 776, 793, 89 P.3d 908, 2004 Kan. LEXIS 258 (2004).
Typicality: This requirement overlaps with the adequacy of representation requirement
and is treated jointly. Connolly v. Frobenius, 2 Kan. App. 2d 18, 574 P.2d 971 (1978); Helmley
v. Ashland Oil, Inc., 1 Kan. App. 2d 532, 571 P.2d 345 (1977). The “coextensiveness” element
does not require identical interests between the class representative and the class, but only a
sharing of common objectives and legal or factual positions. The typicality and adequacy
requirements should not be strictly applied, and federal cases should be used to interpret this
rule.
Adequacy of Representation: The two elements which are reviewed under this rule are:
(1) the relationship of the proposed class representative to the class and the merits of the
representative's claims; and (2) the adequacy of class counsel. As stated above, Kansas courts
have merged this element with the typicality rule. The Shutts decisions extensively discuss this
element in the context of the procedural due process rights of absent class members living in
several states outside of Kansas. Phillips Petroleum Co. v. Shutts, 472 U.S. 797, 105 S. Ct.
2965, 86 L. Ed. 2d 628 (1985), on remand, 240 Kan. 764, 732 P.2d 1286 (1987); Shutts v.
Phillips Petroleum Co., 235 Kan. 195, 679 P.2d 1159 (1984); Shutts v. Phillips Petroleum Co.,
222 Kan. 527, 567 P.2d 1292 (1977). See also Sternberger v. Marathon Oil Co., 257 Kan. 315,
894 P.2d 788 (1995).
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b.

Rule 23(b)(1), (2), and (3) Requirements.

District Courts rejected defendants' claims that the requirements of K.S.A. 60-223(b)(3)
were not met in two consumer antitrust cases in Bryce Bellinder, et al., v. Microsoft Corp.,
2001-2 Trade Cases 73,438, 2001 WL 1397995 (Kan.Dist.Ct.) (September 7, 2001) and in Daric
Smith, et al. v. Phillip Morris Companies, Inc. et al., Case No. 00-CV-26 (Seward Co. Dist. Ct.)
(November 15, 2001). Kansas courts follow federal cases on these elements.
c.

Rule 23(e) Requirements.

Preliminary approval was granted to proposed antitrust settlements on May 3, 2001 in
Williams Foods, Inc. v. Eastman Chemical, et al., Case No. 99-C-16680 (Dist. Ct., Johnson Cty.,
Kansas), and on June 8, 2001 in Candace Todd, et al. v. F. Hoffman-La Roche Ltd., et al., Case
No. 98-C-4574 (Dist. Ct., Wyandotte Cty., Kansas). Judge Gerald T. Elliott granted final
approval of the antitrust settlement on August 8, 2001 in Williams Foods, Inc. v. Eastman
Chemical Company, et al., 2001-2 Trade Cases 73,414, 2002 WL 1298887 (Kan. Dist. Ct.).
Judge Elliott also granted a cy pres award, an incentive award to the class representative, and
attorneys' fees and reimbursement of expenses. Preliminary approval and final approval were
granted in Havens Protected “C” Clamps, Inc., d/b/a Able Auto Glass v. Pilkington plc, et al.,
Case No. 99C5573 (Dist. Ct., Wyandotte Cty., Kansas) (February 18, 2004 and June 25, 2004
respectively). A separate order granting incentive awards to the class representatives, cy pres
awards, and attorneys’ fees and reimbursement of expenses was also entered on June 25, 2004.
A preliminary approval order was entered on October 23, 2003 and a final judgment on June 8,
2004 in Bryce Bellinder, Barbara Mack, and Jay Clifford Foster v. Microsoft Corporation, Case
No. 99C17089 (Dist. Ct., Johnson Cty., Kansas) approving a voucher settlement on behalf of
indirect purchasers in Kansas and including incentive awards to the class representatives and cy
pres awards.
3.

Miscellaneous Comments.

K.S.A. § 60-223(a) permits derivative actions by shareholders and § 60-223(b) allows
class actions relating to unincorporated associations. See Newton v. Hornblower, Inc., 224 Kan.
506, 582 P.2d 1136 (1978); Richards v. Bryan, 19 Kan. App. 2d 950, 879 P.2d 638 (1994).
In Havens Protected "C" Clamps, Inc., D/B/A Able Auto Glass, Sol's Glass Company,
Inc., et al. v. Pilkington PLC, et al., Case No. 00-2035-JWL (D. Kan. 2000), the United States
District Court on March 29, 2000 denied removal of a state antitrust class action case to federal
court and remanded the action to state district court stating that whereas the claims asserted by
the class representatives appear to exceed $75,000, the claim of at least one class member does
not, and therefore, the defendants have failed to meet their burden to establish that diversity
jurisdiction exists in the case.
A federal district court determined in In re Vitamins Antitrust Litigation, 2000-2 Trade
Cases ¶ 72,988 (D.D.C. 2000), that (a) claims for violations of the Kansas antitrust laws are
governed by the three-year statute of limitations set forth in K.S.A. § 60-512(2); (b) that the
discovery rule is applicable to claims for violations of the Kansas antitrust laws; and (c) that the
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fraudulent concealment doctrine is also applicable to toll the statute of limitations for claims
alleging violations of the Kansas antitrust laws.
A District Court certified a class of indirect purchasers of methionine in Kansas under
Chapter 50, the Kansas Antitrust Act, in Premier Pork, Inc. v. Rhone-Poulenc, S.A., et al., Case
No. 00-C-3 (Scott Co. Dist Ct.) (May 1, 2004). A class was certified involving owners of real
property in Reno County, Kansas who have suffered or will suffer diminished property values as
a result of natural gas releases in the Yaggy facility in Lloyd Smith v. Kansas Gas Service, et al.,
Case No 01-C-29 (Reno Co. Dist. Ct.) (June 6, 2002).
Requests for interlocutory appeal upon the issues of class certification have not been
successful in two recent consumer antitrust cases. Daric Smith, et al. v. Phillip Morris
Companies, Inc., et al., Case No. 00-CV-26 (Seward Co. Dist. Ct.) (January 17, 2002); Bryce
Bellinder, et al. v. Microsoft, Case No. 02-88795-A (Kansas Supreme Court) (July 11, 2002).
Factors used for awarding attorneys' fees based on a percentage of the common
settlement fund are noted in Gigot v. Cities Service Oil Co., 241 Kan. 304, 737 P.2d 18 (1978),
and in Shutts v. Phillips Petroleum Co., 235 Kan. 195, 223-224, 679 P.2d 1159 (1984), aff'd in
pertinent part, 472 U.S. 797 (1985). See also Bigs, et al. v. City of Wichita, 271 Kan. 455, 481,
23 P.3d 855 (2001) and Williams Foods, Inc. v. Eastman Chemical Company, et al., 2001-2
Trade Cases P 73,414, 2002 WL 1298887 (Kan.Dist.Ct.); .
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SECTION 60-223 OF THE KANSAS STATUTES ANNOTATED
60-223. Class Actions.
(a)
Prerequisites to a Class Action. One or more members of a class may sue or be
sued as representative parties on behalf of all only if (1) the class is so numerous that joinder of
all members is impracticable, (2) there are questions of law or fact common to the class, (3) the
claims or defenses of the representative parties are typical of the claims or defenses of the class,
and (4) the representative parties will fairly and adequately protect the interests of the class.
(b)
Class Actions Maintainable. An action may be maintained as a class action if the
prerequisites of subdivision (a) are satisfied, and in addition:
(1)
The prosecution of separate actions by or against individual members of
the class would create a risk of (A) inconsistent or varying adjudications with respect to
individual members of the class which would establish incompatible standards of conduct for the
party opposing the class, or (B) adjudications with respect to individual members of the class
which would as a practical matter be dispositive of the interests of the other members not parties
to the adjudications or substantially impair or impede their ability to protect their interests; or
(2)
The party opposing the class has acted or refused to act on grounds
generally applicable to the class, thereby making appropriate final injunctive relief or
corresponding declaratory relief with respect to the class as a whole; or
(3)
The court finds that the questions of law or fact common to the members
of the class predominate over any questions affecting only individual members, and that a class
action is superior to other available methods for the fair and efficient adjudication of the
controversy. The matters pertinent to the findings include: (A) The interest of members of the
class in individually controlling the prosecution or defense of separate actions; (B) the extent
and nature of any litigation concerning the controversy already commenced by or against
members of the class; (C) the desirability or undesirability of concentrating the litigation of the
claims in the particular forum; (D) the difficulties likely to be encountered in the management of
a class action.
(c)
Determination by Order Whether Class Action to be Maintained; Notice;
Judgment; Actions Conducted Partially as Class Actions.
(1)
As soon as practicable after the commencement of an action brought as a
class action, the court shall determine by order whether it is to be so maintained. An order under
this subdivision may be conditional, and may be altered or amended before the decision on the
merits.
(2)
In any class action maintained under subsection (b)(3), the court shall
direct to the members of the class the best notice practicable under the circumstances, including
individual notice to all members who can be identified through reasonable effort. The notice
shall advise each member that: (A) The court will exclude the member from the class if the
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member so requests by a specified date; (B) the judgment, whether favorable or not, will include
all members who do not request exclusion; and (C) any member who does not request exclusion,
if the member desires, may enter an appearance through counsel.
(3)
The judgment in an action maintained as a class action under subsection
(b)(1) or (b)(2), whether or not favorable to the class, shall include and describe those whom the
court finds to be members of the class. The judgment in an action maintained as a class action
under subsection (b)(3), whether or not favorable to the class, shall include and specify or
describe those to whom the notice provided in subsection (c)(2) was directed, and who have not
requested exclusion, and whom the court finds to be members of the class.
(4)
When appropriate (A) an action may be brought or maintained as a class
action with respect to particular issues, or (B) a class may be divided into subclasses and each
subclass treated as a class, and the provisions of this section shall then be construed and applied
accordingly.
(d)
Orders in Conduct of Actions. In the conduct of actions to which this section
applies, the court may make appropriate orders: (1) Determining the course of proceedings or
prescribing measures to prevent undue repetition or complication in the presentation of evidence
or argument; (2) requiring, for the protection of the members of the class or otherwise for the fair
conduct of the action, that notice be given in such manner as the court may direct to some or all
of the members of any step in the action, or of the proposed extent of the judgment, or of the
opportunity of members to signify whether they consider the representation fair and adequate, to
intervene and present claims or defenses, or otherwise to come into the action; (3) imposing
conditions on the representative parties or on intervenors; (4) requiring that the pleadings be
amended to eliminate therefrom allegations as to representation of absent persons, and that the
action proceed accordingly; (5) dealing with similar procedural matters. The orders may be
combined with an order under K.S.A. 60-216 and amendments thereto, and may be altered or
amended as may be desirable from time to time.
(e)
Dismissal or Compromise. A class action shall not be dismissed or compromised
without the approval of the court, and notice of the proposed dismissal or compromise shall be
given to all members of the class in such manner as the court directs.
(f)
Appeals. The court of appeals may in its discretion permit an appeal from an
order of a district court granting or denying class action certification under this section if
application is made to the court within 10 days after entry of the order. An appeal does not stay
proceedings in the district court unless the district judge or the court of appeals so orders.
[Amended effective July 1, 1997; July 1, 2004]
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KENTUCKY
I.

Comparison with Rule 23 of the Federal Rules of Civil Procedure:

Rule 23 of the Kentucky Rules of Civil Procedure is identical to Rule 23 of the Federal
Rules of Civil Procedure, with the exception that it does not include a provision similar to
Federal Rule of Civil Procedure 23(f). Bellarmine College v. Hornung, 662 S.W.2d 847, 848
(Ky. Ct. App. 1983). Kentucky courts look to decisions under the Federal Rule for guidance.
Id.; see also Lamar v. Office of Sheriff of Daviess County, 669 S.W.2d 27, 31 (Ky. Ct. App.
1984).
II.

Case law interpreting Rule 2321

The trial court must make findings of fact, which demonstrate that the requirements of
Civil Rule 23.01 have been met, and issue an order outlining its findings. Rose v. The Council
for Better Education, Inc., 790 S.W.2d 186 (Ky. 1989); Pyro Mining Co. v. Kentucky Comm’n
on Human Rights, 678 S.W.2d 393 (Ky. 1984); City of Bromley v. Smith, 2002 Ky. App. LEXIS
1397 (July 5, 2002); Brockman v. Jones, 610 S.W.2d 943 (Ky. Ct. App. 1980). Abuse of
discretion is standard of review for trial court opinions on class certification. Sowders v. Atkins,
646 S.W.2d 344, 346 (Ky. 1983). A trial court’s order certifying a class and designating a class
representative is interlocutory and not immediately appealable. Bellarmine College v. Hornung,
662 S.W.2d 847 (Ky. Ct. App. 1983). Moreover, a trial court’s order granting class certification
is not subject to immediate appellate review on a writ of mandamus. Garrad County Bd. of
Education v. Jackson, 12 S.W.3d 686 (Ky. 2000). A plaintiff must first establish personal
standing (actual case or controversy) to assert claims before the court can evaluate adequacy of
plaintiff’s ability to represent putative class members under Rule 23.01-23.04. Davis v. Dept. of
Revenue of the Fin. & Admin. Cabinet, 2006 WL 29215 (Ky. App. Jan. 6, 2006).
a. Rule 23.01
Numerosity: Numerosity requires that the number of members in a class be so numerous
as to make joinder impracticable. The Kentucky Court of Appeals held in, Russell County Fiscal
Court v. Kelley, 823 S.W.2d 941 (Ky. Ct. App. 1991), that because the broad definition of the
proposed class included multiple entities, there was sufficient evidence to support the trial
court’s finding that members of the class were so numerous as to make joinder impracticable.
The Kelley opinion suggests that a trial court need not identify a specific number of putative
class members before certifying a class. However, where plaintiff provides no evidence of
numerosity of the class he seeks to represent, certification is improper. Sowders v. Atkins, 646
S.W.2d 344 (Ky. 1983). In one instance, a Kentucky court certified a class with 74 members.
Keeton v. City of Ashland, 883 S.W.2d 894, 895 (Ky. App. 1994). A Kentucky court has also
Marjorie A. Farris is a partner at Stites & Harbison in Louisville, Kentucky. Ms. Farris practices in the area of
complex litigation, including class actions and is co-chair of the firm’s class action defense practice team.
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deferred ruling on a class certification motion in light of ongoing mediation procedures with
putative class members seeking refund of occupational license fee taxes and denied class
certification when less than one dozen putative class members remained. Coffman v. Ky. Dept.
of Educ., 2004 WL 17833 (Ky. App. Jan. 30, 2004).
Commonality: Commonality requires that there be common questions of law or fact.
However, the rule does not require that all questions of law and fact be common. Wiley v.
Adkins, 48 S.W.3d 20, 23 (Ky. 2001). In Wiley, the Kentucky Supreme Court affirmed
certification of class alleging claim for fraud and held that there need not be a complete identity
of facts as to each class member, as long as there is a common nucleus of operative facts. Id.
Adequacy/Typicality: Claims or defenses of the representative parties must be typical of
the claims or defenses of the class, and the representative party must demonstrate that he will
fairly and adequately protect the interest of the class. There are no Kentucky decisions
interpreting these requirements, post 1977 amendment.
b. Rule 23.02
Where there was no evidence indicating date of execution of deed to predecessors of
members of putative defendant class, common questions of law and fact did not predominate
over individual issues, and thus, trial court erred in certifying a 23.02(c) class in a quiet title
action where central issue was the exact date deed was executed to predecessor in title as to each
putative class member. Trabue v. Tichenor, 695 S.W.2d 432 (Ky. Ct. App. 1985).
Notice to class members is not required in 23.02(b) class. Lexington-Fayette Urban
County Govt. v. Hayse, 684 S.W.2d 301, 303 (Ky. Ct. App. 1984).
c. Rule 23.05
Court approval is necessary for dismissal or settlement of a class action. Trial court
should not rubber-stamp settlement but inquire whether settlement is fair, reasonable and
adequate. Factors for court to consider when determining whether to approve proposed class
action settlement are: (1) likelihood of recovery at trial; (2) amount of discovery completed and
stage of proceedings when settlement reached; (3) ability of defendants to withstand greater
liability; (4) reasonableness and amount of settlement fund; (5) whether similar segments of the
class are treated differently; (6) whether different segments of the class are treated similarly; (7)
future expense and likely duration of litigation; (8) number of objections and nature of
objections; (9) reaction of class to the settlement; (10) whether settlement was reached after arms
length negotiations; (11) experience of class counsel; and (12) other benefits of settlement. Doe
v. Roman Catholic Diocese of Covington, 2006 WL 250694 (Ky. Cir. Ct. Jan. 31, 2006).
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IV. Miscellaneous Comments
a. Aggregation: Sums of the claims of individual class members may not be aggregated
in order to meet the jurisdictional amount requirement for actions brought in Kentucky Circuit
Courts. Lamar v. Office of Sheriff of Daviess County, 669 S.W.2d 27, 31 (Ky. Ct. App. 1984).
b. Trial court that renders class action judgment cannot predetermine whether judgment
is res judicata. Board of Education of Fayette County v. Taulbee, 706 S.W.2d 827 (Ky. 1986).
c. Class action is an available method for declaratory judgment regarding the validity of
a tax assessment or tax rate. Rosenbalm v. Commercial Bank of Middlesboro, 838 S.W.2d 423,
429 (Ky. Ct. App. 1992) (quoting Bischoff v. City of Newport, 733 S.W.2d 762, 763 (Ky. Ct.
App. 1983)). Class action relief is available with respect to taxpayer claims for refunds of
alleged unconstitutional tax. City of Bromley v. Smith, 149 S.W.3d 403 (Ky. 2004). Class action
is appropriate in taxpayer suits seeking refunds of ad valorem taxes. City of Somerset v. Bell,
156 S.W.3d 321 (Ky. App. 2005) (reversing previous decisions holding that class action not
appropriate in ad valorem refund claims) (Buckingham, J., dissenting), but see amendment to
KRS 134.590(3) and (6) in 2005, 2005 Ky. Acts 112, § 2, which appears to overrule City of
Somerset by requiring “each taxpayer individually apply” to receive an ad valorem tax refund
and bringing into question whether class action is available for ad valorem tax refund claims.
d. A class action is an available method for challenging the constitutionality of a state
statute. D.F., et al. v. James C. Cadell, III, Secretary of the Transportation Cabinet, et al., 127
S.W.3d 571 (Ky. 2003).
e. Uncertainty as to exact amount of damages does not preclude a recovery of damages.
Wiley v. Adkins, 48 S.W.3d 20, 23 (Ky. 2001).
f. Writ of prohibition unavailable to defendant seeking immediate review of trial court’s
denial of motion to dismiss based on res judicata effect of final order and judgment in previous
class action settlement in N.J. The Independent Order of Foresters v. Chauvin, 175 S.W.3d 610
(Ky. 2005).
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Text of Rule 23 of the Kentucky Rules of Civil Procedure:
Rule 23. Class actions.
Rule 23.01. Prerequisites to class action.
Subject to the provisions of Rule 23.02, one or more members of a class may sue or be
sued as representative parties on behalf of all only if (a) the class is so numerous that joinder of
all members is impracticable, (b) there are questions of law or fact common to the class, (c) the
claims or defenses of the representative parties are typical of the claims or defenses of the class,
and (d) the representative parties will fairly and adequately protect the interests of the class.
(Amended October 18, 1977, effective January 1, 1978; Prior Amendment, effective July 1,
1969; Adopted, effective July 1, 1953.)
Rule 23.02. Class actions maintainable.
An action may be maintained as a class action if the prerequisites of Rule 23.01 are
satisfied, and in addition:
(a) The prosecution of separate actions by or against individual members of the class
would create a risk of
(i) inconsistent or varying adjudications with respect to individual members of the class
which would establish incompatible standards of conduct for the party opposing the class, or ,
(ii) adjudications with respect to individual members of the class which would as a
practical matter be dispositive of the interests of the other members not parties to the
adjudications or substantially impair or impede their ability to protect their interests; or
(b) the party opposing the class has acted or refused to act on grounds generally
applicable to the class, thereby making appropriate final injunctive relief or corresponding
declaratory relief with respect to the class as a whole; or
(c) the court finds that the questions of law or fact common to the members of the class
predominate over any questions affecting only individual members, and that a class action is
superior to other available methods for the fair and efficient adjudication of the controversy. The
matters pertinent to the findings include: (i) the interest of members of the class in individually
controlling the prosecution or defense of separate actions; (ii) the extent and nature of any
litigation concerning the controversy already commenced by or against members of the class;
(iii) the desirability or undesirability of concentrating the litigation of the claims in the particular
forum; (iv) the difficulties likely be to be encountered in the management of a class action.
(Amended October 18, 1977, effective January 1, 1978; Adopted, effective July 1, 1969.)
Rule 23.03. Determination by order whether class action to be maintained – Notice
– Judgment – Actions conducted partially as class actions.
(1) As soon as practicable after the commencement of an action brought as a class
action, the court shall determine by order whether it is to be so maintained. An order under this
rule may be conditional, and may be altered or amended before the decision on the merits.
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(2) In any class action maintained under Rule 23.02(c), the court shall direct to the
members of the class the best notice practicable under the circumstances, including individual
notice to all members who can be identified through reasonable effort. The notice shall advise
each member that (a) the court will exclude him from the class if he so requests by a specified
date; (b) the judgment, whether favorable or not, will include all members who do not request
exclusion; and (c) any member who does not request exclusion may, if he desires, enter an
appearance through his counsel.
(3) The judgment in an action maintained as a class action under subparagraphs (a) or (b)
of Rule 23.02, whether or not favorable to the class, shall include and describe those whom the
court finds to be members of the class. The judgment in an action maintained as a class action
under Rule 23.02(c), whether or not favorable to the class, shall include and specify or describe
those to whom the notice provided in Rule 23.02(b) was directed, and who have not requested
exclusion, and whom the court finds to be members of the class.
(4) When appropriate (a) an action may be brought or maintained as a class action with
respect to particular issues, or (b) a class may be divided into subclasses and each subclass
treated as a class, and the provisions of Rule 23 shall then be construed and applied accordingly.
(Amended October 18, 1977, effective January 1, 1978; amended November 21, 1977, effective
January 1, 1978; Adopted, effective July 1, 1969.)
Rule 23.04. Orders in conduct of actions.
In the conduct of actions to which Rule 23 applies, the court may make appropriate
orders: (a) determining the course of proceedings or prescribing measures to prevent undue
repetition or complication in the presentation of evidence or argument; (b) requiring, for the
protection of the members of the class or otherwise for the fair conduct of the action, that notice
be given in such manner as the court may direct to some or all of the members of any step in the
action, or of the proposed extent of the judgment, or of the opportunity of members to signify
whether they consider the representation fair and adequate, to intervene and present claims or
defenses, or otherwise to come into the action; (c) imposing conditions on the representative
parties or on intervenors; (d) requiring that the pleadings be amended to eliminate therefrom
allegations as to representation of absent persons, and that the action proceed accordingly; (e)
dealing with similar procedural matters. The orders may be combined with an order under Rule
16, and may be altered or amended as may be desirable from time to time. (Amended October
18, 1977, effective January 1, 1978; Adopted, effective July 1, 1969.)
Rule 23.05. Dismissal or compromise.
A class action shall not be dismissed or compromised without the approval of the court,
and notice of the proposed dismissal or compromise shall be given to all members of the class in
such manner as the court directs. (Adopted, effective July 1, 1969.)
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LOUISIANA
CLASS ACTION LAW
Louisiana’s Class Action Rules
Effective July 1, 1997, Louisiana adopted new procedural statutes controlling class
actions in Louisiana. These new statutes apply “only to actions filed on and after [the Act’s]
effective date.” For the most part, the new Louisiana statutes are the same as Rule 23 of the
Federal Rules of Civil Procedure. The former procedures for class actions in Louisiana were
also very similar to federal law, although the language of the statute was different. See Ford v.
Murphy Oil U.S.A., Inc., 2002-0772 (La. App. 4th Cir. 8/15/01, 795 So. 2d 419, writ denied
2001-2554 (La. 12/7/2001), 803 So. 2d 976; McCastle v. Rollins Environmental Services, 456
So. 2d 612 (La. 1984); Stevens v. Board of Trustees, 300 So. 2d 144 (La. 1975); Williams v. State
of Louisiana, 350 So. 2d 131 (La. 1977); . Stevens essentially allowed FED. R. CIV. P. 23(b)(3)
class actions in Louisiana. Ford relies in part on the ruling in Amchem Products, Inc. v.
Windsor, 521 U.S. 591 (1997). The case of Duhe v. Texaco, 1999-2002 (La. App. 3rd Cir.
2/7/01), 779 So. 2d 1070, writ denied 2001-0637 (La. 4/27/01), arose under the new law. The
trial court certified a class relying in part on cases decided under the old law, and the defendant
appealed. In affirming the certification of the class, the Third Circuit held that although
Louisiana had changed its law, much of its prior jurisprudence still applied.
Although Louisiana utilized FED. R. CIV. P. 23 as a guide in amending its class action
statutes, there are some provisions of Louisiana law which are different and/or which are not
found in the federal counterpart. Those differences are as follows:
Louisiana Code of Civil Procedure Article 591A.(5) has no counterpart in federal Rule
23. It provides:
A.
One or more members of a class may sue or be sued as
representative parties on behalf of all, only if:
*

*

*

(5)
The class is or may be defined objectively in terms of ascertainable
criteria, such that the court may determine the constituency of the class for
purposes of conclusiveness of any judgment that may be rendered in the
case.
Graver v. Monsanto Company, Inc., 97-799 (La. App. 5th Cir. 6/30/98), 716 So. 2d 435, applied
this portion of the statute (while recognizing the statute was not yet in effect) to tighten the class
definition. See also Duhe, supra. The Duhe court held that this was a statement of existing
J. Patrick Hennessy has been licensed to practice in the state of Louisiana since 1974. He has extensive experience
in complex personal injury, products liability, oil and gas, and class action litigation for Plaintiffs and Defendants.
In recent years he has served as lead counsel on behalf of the plaintiffs in several consumer class actions.
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jurisprudence and further held that the fact that the members of a class cannot be determined
until the ultimate issue of liability is determined, will not prevent certification of the class. See
also Sutton Steel & Supply Inc. v. Bell South Mobility, Inc., 03-1536 (La. App. 3 Cir. 06/09/04),
875 So. 2d 1062 (Because of a trial court’s authority to redefine the class before a decision on
the merits of the common issues, appellate courts often allow certification despite a finding that
the definition is inadequate for one reason or another). Since the trial court has authority to
redefine the class before a decision on the merits, an appellate court on finding the class
definition to be vague may remand to allow any inadequacies to be resolved. Watters v.
Department of Social Services, 929 So. 2d 267, 2005-0324, 2005-0325, 2005-0326 (La. App. 4th
Cir. 4/19/06).
Louisiana adds to what would be federal Rule 23(b)(3), paragraphs (e) and (f) which
provide in context as follows:
B.
An action may be maintained as a class action only if all of the
prerequisites of Paragraph A of this Article are satisfied, and in addition:
*

*

*

(3)
The court finds that the questions of law or fact common to the
members of the class predominate over any questions affecting only
individual members, and that a class action is superior to other available
methods for the fair and efficient adjudication of the controversy. The
matters pertinent to these findings include:
(e)
The practical ability of individual class members to pursue
their claims without class certification;
(f)
The extent to which relief plausibly demanded on behalf of
or against the class, including the vindication of such public
policies or legal rights as may be implicated, justifies the costs and
burdens of class litigation . . . .
Presumably the first provision is to deal with those cases in which the individual claims are large
enough to be pursued individually, and presumably, the second provision deals with those cases
in which the individual claims are so small as to make administration of the class impractical.
For a discussion of the procedural steps a trial court must undertake in determining whether or
not to certify a class, see Mire v. Eatelcorp, Inc., 2002 1705 (La. App. 1 Cir. 05/09/03), 849 So.
2d 608.
Louisiana courts recognize that class actions are favored when they involve vindication
of the rights of persons with negative value lawsuits. Duhe, supra, at page 1086; Clark v. Trus
Joist MacMillian, 02-676, 02-512 (La. App. 3 Cir. 12/27/02), 836 So. 2d 454, writ denied 20030275 (La. 4/21/03), 841 So. 2d 793.
Louisiana adds an extremely important provision as 591B.(4). It provides as follows:
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(4) The parties to a settlement [may] request certification under
Subparagraph B(3) for the purposes of settlement, even though the
requirements of Subparagraph B(3) might not be otherwise be met.
Again, no case has interpreted this provision, but presumably, settlement classes will be more
favored and more easily approved in a Louisiana court than in a federal court. See Amchem, 521
U.S. 591. This will change prior Louisiana law as well. See White v. General Motors, 97-1028
(La. App. 1st Cir. 6/29/98), 718 So. 2d 480. The Louisiana First Circuit Court of Appeal
reversed a trial court’s post-settlement order directing GMC to provide a cash settlement option
in lieu of a credit certificate because the cash option had not been agreed to by the parties and
was thus not part of the settlement agreement previously approved. White v. General Motors
Corp., 99-2585 (La. App. 1 Cir. 11/3/00), 775 So. 2d 392, rehearing granted in part and denied
in part 99-2585 (La. App. 1 Cir. 1/16/01), 782 So. 2d 9. See also White v. General Motors
Corp., 2002 CA 0771 (La. App. 1 Cir. 12/20/02), 835 So. 2d 892.
Louisiana adds a paragraph C which provides as follows:
C. Certification shall not be for the purpose of adjudicating claims or
defenses dependent for their resolution on proof individual to a member of
the class. However, following certification, the court shall retain
jurisdiction over claims or defenses dependent for their resolution on proof
individual to a member of the class.
Again, no case law has interpreted this provision.
In Louisiana, Code of Civil Procedure Article 592 is counterpart to FED. R. CIV. P.
23(c)(1). Article 592 provides:
Art. 592. Certification procedure; notice; judgment; and orders
A. (1) Within ninety days after service on all adverse parties of the initial
pleading demanding relief on behalf of or against a class, the
proponent of the class shall file a motion to certify the action as a class
action. The delay for filing the motion may be extended by stipulation
of the parties or on motion for good cause shown.
In Martello v. City of Ferriday, 886 So. 2d 645, 2004-90 (La. App. 3rd Cir.
11/3/04), the court held that plaintiff need file only one motion for class certification
within ninety days of the filing of the initial pleading. Plaintiff is not required to file a
second motion for class certification within ninety days of any amendments to the
pleadings.
(2) If the proponent fails to file a motion for certification within the delay
allowed by Subparagraph A(1), any adverse party may file a notice of the
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failure to move for certification. On the filing of such a notice and after
hearing thereon, the demand for class relief may be stricken. If the
demand for class relief is stricken, the action may continue between the
named parties alone. A demand for class relief stricken under this
Subparagraph may be reinstated upon a showing of good cause by the
proponent.
If the proponents of a class fail to move for class certification within 90
days, the trial court is given great discretion as to whether the class action
petition should be dismissed, and its decision will not be overturned on
appeal absent abuse of that discretion. Crader v. Pinnacle Entertainment,
Inc., 931 So. 2d 535, 2006-136 (La. App. 3rd Cir. 5/31/06).
(3) (a) No motion to certify an action as a class action shall be
granted prior to a hearing on the motion. Such hearing shall be
held as soon as practicable, but in no event before:
(i) All named adverse parties have been served with the pleading
containing the demand for class relief or have made an appearance
or, with respect to unserved defendants who have not appeared, the
proponent of the class has made due and diligent effort to perfect
service of such pleading; and
(ii) The parties have had a reasonable opportunity to obtain
discovery on class certification issues, on such terms and
conditions as the court deems necessary.
[In Feldheim v. SI-SIFH Corp., 715 So. 2d 168 (La. Ct. App. 1998), this provision was cited to
allow discovery on pre-certification issues.]
(b) If the court finds that the action should be maintained as a class action,
it shall certify the action accordingly. If the court finds that the action
should not be maintained as a class action, the action may continue
between the named parties. [Act 205 of 2005 adds the following language
effective January 1, 2006:] In either event, the court shall give in writing
its findings of fact and reasons for judgment provided a request is made
not later than ten days after notice of the order or judgment. A suspensive
or devolutive appeal, as provided in Article 2081, et seq. of the Code of
Civil Procedure, may be taken as a matter of right from an order or
judgment provided for herein.
(c) In the process of class certification, or at any time thereafter before a
decision on the merits of the common issues, the court may alter, amend,
or recall its initial ruling on certification and may enlarge, restrict, or
otherwise redefine the constituency of the class or the issues to be
maintained in the class action.
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A class action may be decertified at any time before there is a ruling on the merits of the
class claims. This is true even when the initial class certification has been appealed and affirmed
by the appellate court. Richardson v. American Cyanamid Company, 757 So. 2d 135 (La. App. 5
Cir.), writ denied, 761 So. 2d 1291 (La. 2000).
(d) No order contemplated in this Subparagraph shall be rendered after a
judgment or partial judgment on the merits of common issues has been
rendered against the party opposing the class and over such party’s
objection.
Subsection (d) seems to change Louisiana law. See Greater New Orleans Car Dealers
Association v. Louisiana Tax Commission, 663 So. 2d 797 (La. Ct. App. 1995). See also Duhe,
supra. In Duhe, there had been a partial summary judgment prior to certification, but the court
held that the judgment was not “a judgment on the merits” and did not apply this provision to
prevent certification. See also Clark v. Shackelford Farms Partnership, La. App. 2 Cir.
(08/18/04) (Trial court did not abuse its discretion in granting defendants’ motion for summary
judgment prior to the certification of the class).
Article 592B.(1) gives more detail as to what must be in a notice. The first sentence is
identical to the first sentence of federal Rule 23(c)(2). From there the statute is different and
provides as follows:
B. (1) . . .This notice, however given, shall be given as soon as practical
after certification, but in any event early enough that a delay provided for
the class members to exercise an option to be excluded from the class will
have expired before commencement of the trial on the merits of the
common issues.
(2) The notice required by subsection B(1) shall include:
(a) a general description of the action, including the relief sought,
the names and addresses of the representative parties, or, where
applicable, the identity and location of the source from which the
names and addresses of the representative parties can be obtained.
Subparagraphs (b), (c), and (d) of Article 592B.(2) are essentially but not exactly the same as
FED. R. CIV. P. 23(c)(2)(A), (B) and (C), respectively. The Louisiana statute goes on to provide:
(e) A statement advising the class member that the member may be
required to take further action as the court deems necessary, such a
submitting a proof of claim in order to participate in any recovery
had by the class.
(f) A general description of any counterclaim brought against the
class.
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(g) The address of counsel to whom inquiries may be directed.
(h) Any other information that the court deems appropriate.
(3) Unless the parties agree otherwise, the proponents of the class shall
bear the expense of the notification required by this Paragraph. The court
may require the party opposing the class to cooperate in securing the
names and addresses of the persons within the class defined by the court
for the purpose of providing individual notice, but any additional costs
reasonably incurred by the party opposing the class in complying with this
order shall be paid by the proponent of the class. The court may tax all or
part of the expenses incurred for notification costs.
To FED. R. CIV. P. 23(d), "Orders in Conduct of Actions," Louisiana adds the following
as Article 592E on (5):
(5) Dealing with similar procedural matters, including but not limited to
case management orders providing for consolidation, duties of counsel,
the extent and the scheduling of and the delays for pre-certification and
post-certification discovery, and other matters which affect the general
order of proceedings; however, the court may not order the class-wide trial
of issues dependent for their resolution on proof individual to a member of
the class, including but not limited to the causation of the member’s
injuries, the amount of the member’s special or general damages, the
individual knowledge or reliance of the member, or the applicability to the
member of individual claims or defenses.
In Adams v. CSX Railroad, 904 So. 2d 13, 2004-1965, 2004-1880 (La. App. 4th Cir.
5/4/05), the court of appeal upheld an order regarding the conduct of trials and the limitation of
discovery in a class action where liability has already been determined, but in which 9,000
additional trials will be required to determine causation and damages.
Portions of this Section (5) seem to be directed at tobacco and asbestos litigation and also
to fraud litigation.
(6) Any of the orders provided in this Paragraph may be combined with an
order pursuant to Article 1551, and may be altered or amended as may be
desirable from time to time.
Louisiana Code of Civil Procedure Article 1551 is entitled “Pretrial and Scheduling Conference;
Order.
Louisiana’s act has a venue provision as part of the act itself. The provision provides as
follows:

LOUISIANA

189

Art. 593. Venue
A. An action brought on behalf of a class shall be brought in a parish of
proper venue as to the defendant.
In Tramonte v. Daimler Chrysler Corporation, 760 So. 2d 1192 (La. App. 5 Cir., 2000)
the defendant argued that this venue provision limited venue to the defendant’s primary place of
business. The court of appeal disagreed and held that the Louisiana supplemental venue articles
applied such that venue was also proper in the parish where the contract giving rise to the class
action was executed. Similarly, in Cacamo v. Liberty Mutual Fire Ins. Co., 764 So. 2d 41 (La.
2000), the Louisiana Supreme Court held in a class action against insurance companies by
policyholders that venue can be determined through reference to Louisiana supplemental venue
articles. More recently, Thomas v. Mobil Oil Corporation, 2002-CA-1904 (La. App. 4 Cir.
3/19/03), 843 So. 2d 504; writ denied 2003-1100 (La. 6/6/03), 845 So. 2d 1095, held that when
damages are incurred by putative class members in more than one parish, venue for a class action
is proper in any parish in which putative class members were injured.
B. An action brought against a class shall be brought in a parish of proper
venue as to any member of the class named as a defendant.
This provision is only slightly different from the earlier statute. Interestingly, it literally makes
no provision for a class against multiple defendants who are not in a defendant class. In Strasner
v. State of Louisiana, 762 So. 2d 1206, (La. App. 1 Cir., 2000), the Louisiana First Circuit Court
of Appeal held that a class action against a group of defendants could not be cumulated in one
venue where the defendants were neither jointly liable, solidarily liable, nor sought to be certified
as a defendant class.
There are also changes and additions to Louisiana’s provision, C.C.P. Article 594,
dealing with dismissal or compromise. The first two paragraphs are essentially the same as
federal Rule 23(e). Changes in the first two paragraphs are underlined, the additional paragraphs
are provided:
Art. 594. Dismissal or Compromise
A.
(1) An action previously certified as a class action shall not be
dismissed or compromised without the approval of the court exercising
jurisdiction over the action.
(2) Notice of the proposed dismissal of an action previously
certified as a class action shall be provided to all members of the class,
together with the terms of any proposed compromise that the named
parties have entered into. Notice shall be given in such manner as the
court directs.
B. After notice of the proposed compromise has been provided to the
members of the class, the court shall order a hearing to determine whether
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the proposed compromise is fair, reasonable, and adequate for the class.
At such hearing, all parties to the action, including members of the class,
shall be permitted an opportunity to be heard.
C. The court shall retain the authority to review and approve any amount
paid as attorney fees pursuant to the compromise of a class action,
notwithstanding any agreement to the contrary.
D. Any agreement entered by the parties to a class action that provides for
the payment of attorney fees is subject to judicial approval.
E. If the terms of the proposed compromise provide for the adjudged
creation of a settlement fund to be disbursed to and among members of the
class in accordance with the terms thereof, the court having jurisdiction
over the class action is empowered to approve the compromise settlement
of the class action as a whole and issue a final judgment accordingly,
following a finding that the compromise is fair, reasonable, and adequate
for the class, and to order the distribution of the settlement fund
accordingly, without the necessity of prior qualification of representatives
of minors, interdicts, successions, or other incompetents or absentees, or
prior approval of the terms of the settlement or the distribution thereof by
another court; provided, that in such cases the court having jurisdiction
over the class action shall include in the orders of settlement and
distribution of the settlement fund appropriate provisions to ensure that all
funds adjudicated to or for the benefit of such incompetents, successions,
or absentees are placed in appropriate safekeeping pending the completion
of appointment, qualification, and administrative procedures otherwise
applicable in this Code to the interests and property of incompetents,
successions, and absentees.
In State v. Sprint Communications Company, 897 So. 2d 85, 2003-1264 (La. App.
1st Cir. 10/29/04), a case which was filed before the effective date of the 1997
amendments to the Louisiana Class Action Act and therefore decided pursuant to law as
it existed prior to the amendment, held that a court when presented with a class action
settlement can either accept or reject the settlement but cannot modify the settlement. In
this case, after the settlement was entered into, one of the defendants, MCI, went into
bankruptcy. The trial court allowed the settlement to go forward as to the remaining
defendants but excluded MCI from the settlement. The court of appeal reversed saying to
eliminate MCI from the settlement was a prohibited modification of the settlement. Two
court of appeal judges dissented.
Unless class members opt out, the terms of a settlement are binding and res
judicata as to class members. Ursin v. New Orleans Aviation Board, 902 So. 2d 508,
2004-885 (La. App. 5th Cir. 4/26/05).
Louisiana adds C.C.P. Article 595, which provides as follows:
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Art. 595. Award of expenses of litigation; security for costs
A. The court may allow the representative parties their reasonable
expenses of litigation, including attorney’s fees, when as a result of the
class action a fund is made available, or a recovery or compromise is had
which is beneficial, to the class.
In Avant v. Kennedy, 2002-0830 (La. App. 1 Cir. 12/20/02), 837 So. 2d 647, writ
denied 2003-0203 (La. 4/4/03), 840 So. 2d 1215, an award of attorney's fees in excess of
$7,000,000 (28% of the settlement fund) was approved.
B. The court, on contradictory motion at any stage of the proceeding in
the trial court prior to judgment, may require the plaintiff in a class action
to furnish security for the court costs which a defendant may be compelled
to pay. This security for costs may be increased or decreased by the court,
on contradictory motion of any interested party, on a showing that the
security furnished has become inadequate or excessive.
Article 596 as to prescription and suspension provides as follows:
Art. 596. Prescription; suspension
Liberative prescription on the claims arising out of the transactions
occurrences described in a petition brought on behalf of a class
suspended on the filing of the petition as to all members of the class
defined or described therein. Prescription which has been suspended
provided herein, begins to run again:

or
is
as
as

(1) As to any person electing to be excluded from the class, from the
submission of that person’s election form;
(2) As to any person excluded from the class pursuant to Article 592,
thirty days after mailing or other delivery or publication of a notice to such
person that the class has been restricted or otherwise redefined so as to
exclude him; or
(3) As to all members, thirty days after mailing or other delivery or
publication of a notice to the class that the action has been dismissed, that
the demand for class relief has been stricken pursuant to Article 592, or
that the court has denied a motion to certify the class, or has vacated a
previous order certifying the class.
Prescription in Louisiana is similar to the statute of limitation in other states. It is
significant that this statute uses the word “suspend” rather than “interrupt.” If prescription is
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interrupted, it begins anew, but if suspended it simply stops and then continues at the point where
it stopped.
Interruption of prescription was the issue in Bordelon v. The City of Alexandria, 2002-48
(La. App. 3rd Cir. 7/10/02), 202 WL 1468569 (La. App. 3rd Cir.). In 1993, the trial court certified
a class of city workers comprised of union workers but denied class certification for nonunion
workers. More than three years later, the nonunion workers filed a new lawsuit seeking to
recover unpaid wages. In Louisiana, a claim for unpaid wages prescribes in three years. The
court held that although prescription was interrupted during the pendency of the original class
action, interruption of prescription ceased as to the nonunion workers as soon as the trial court
denied class certification as to them. The interruption did not continue through the process of
appealing the order denying class certification.
The filing of a class action does not interrupt a contractual prescriptive period
(contractual statute of limitations). Katz v. Allstate Insurance Company, 2004-CA-1133 (La.
App. 4th Cir. 2/2/05), 893 So. 2d 1040, writ denied 2005-0526 (La. 4/29/05), 901 So. 2d 1069.
Article 596(3) may also prove to be significant. Literally read, it seems to require notice
when class certification is denied, even though there was never a class at all.
Finally, the Louisiana statute has a separate provision with regard to the effect of the
judgment, which is repeated below:
Art. 597. Effect of judgment
A definitive judgment on the merits rendered in a class action concludes
all members of the class, whether joined in the action or not, if the
members who were joined as parties fairly insured adequate representation
of all members of the class.
In Elfer v. Murphy Oil U.S.A., Inc., 2001-1058 (La. App. 4th Cir. 9/12/01), 804 So. 2d 71,
exceptions of res judicata and lis pendens were granted in a class action filed by individuals who
had filed untimely proofs of claim and individuals who had filed no proofs of claims in an earlier
class action involving the same claims. 2002-0031 (La. 3/15/02), 811 So. 2d 912; 2002-0020
(La. 3/15/02), 811 So. 2d 892.
In Alonzo v. State, Department of Natural Resources, 884 So. 2d 634, 2002-0527 (La.
App. 4 Cir. 9/8/04), reversed on other grounds, the court held that persons who opt out of a
class may not take advantage of the advantages of the ruling in the class action in which they are
not members.
th

Class Certification Orders Are Appealable
In Cooper v. City of New Orleans, 2001-0115 (La. App. 4th Cir. 2/22/01), 780 So. 2d
1158, writ denied 2001-0770 (La. 5/11/01), the Louisiana Fourth Circuit granted supervisory
writs to review a denial of class certification. One judge, concurring, argued that “denial of class
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certification is an appealable judgment because it determines the merits of the case.” An order
certifying a class is appealable. Davis v. Jazz Casimo Co., 869 So. 2d 497, 2003-1223 (La.
6/6/03). See also amendment to Art. 592A(3)(b), supra.
Demands Necessary In Certain Instances Prior to Filing of Class Actions
The written demand required by Louisiana’s Mineral Code before suit could be filed need
not be made individually, but instead could be made on behalf of the class as a whole. Duhe,
supra, citing Lewis v. Texaco Exploration and Prod. Co., 96-1458 (La. App. 1st Cir. 7/30/97),
698 So. 2d 1001.
However, in Cooper, supra, involving penalties and collection fees assessed on the
plaintiff for failure to timely pay ad valorem taxes. The Court of Appeal affirmed denial of class
certification because only fourteen taxpayers had paid the penalties and attorney’s fees under
protest, as was required by the statute. Apparently, the taxpayer did not attempt to pay under
protest on behalf of himself and those similarly situated.
Arbitration
Louisiana’s highest court has adopted a liberal policy favoring arbitrability and holding
that a presumption of arbitrability does exist. Aguillard v. Auction Management Corporation,
908 So. 2d 1, 2004-2804 (La. 6/29/05).
Intervention
In Heaton v. Monogram Credit Card Bank of Georgia, 2001-1415 (La. App. 4th Cir.
4/10/02), 818 So. 2d 240, the Federal Deposit Insurance Corporation sought to intervene in a
class action to “essentially . . . advise the court on how the federal statutes at issue should be
interpreted” at page 244. The trial court denied FDIC’s petition for intervention and was
affirmed on appeal. Both courts held that the FDIC had no right to intervene because this
intervention would retard the progress of the principal action.
Leger v. Kent, 2001-2241, 2001-2380 (La. App. 4th Cir. 4/24/02), 871 So. 2d 305,
involved consolidated dental malpractice and product liability cases. While those cases were
pending, a third party sought to intervene and to convert the case into a nationwide class action.
The trial court allowed intervention, but writs were granted by the Court of Appeal and the
intervention was dismissed. The Court of Appeal held that the intervenor could not intervene
because the intervenor’s recovery of his own damages was an entirely new matter unconnected
to the objects of the original plaintiff’s pending action. Furthermore, an adjudication of the
original actions will not have a res judicata effect upon the intervenor’s claim.
No Class Actions Under the Louisiana Unfair Trade Practices Act
Violations of the Louisiana Unfair Trade Practices Act may not be pursued in a class
action. Specifically, La. R.S. 51: 1409 provides that persons who suffer losses because of an
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unfair trade practice “may bring an action individually but not in a representative capacity.”
Morris v. Sears, Roebuck & Co., 765 So. 2d 419 (La. App. 4 Cir., 2000).
Cy Pres Awards
Cavalier v. Mobil Oil Corporation, 898 So. 2d 584, 2004-1543 (La. App. 4th Cir. 3/2/05)
is the first Louisiana case to deal with a Cy Pres distribution of a class action settlement.
Cavalier holds that such a distribution must parallel the intended use of the funds as nearly as
possible. Consequently, where a class action settlement was for chemical emissions to a
particular geographical area, any Cy Pres distribution must be to that same geographical area.
Reliance
Reliance issues have been held to defeat predominance on claims of fraud and
misrepresentation. Chiarella v. Sprint Spectrum LP, et al, 921 So. 2d 106, 2004-1433 (La. App.
4th Cir. 11/17/05), writ denied.
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ARTICLES 591-597 OF THE LOUISIANA CODE OF CIVIL PROCEDURE
Art. 591. Prerequisites; maintainable class actions
A.
One or more members of a class may sue or be sued as representative parties on
behalf of all, only if:
(1)

The class is so numerous that joinder of all members is impracticable.

(2)

There are questions of law or fact common to the class.

(3)

The claims or defenses of the representative parties are typical of the

claims or defenses of the class.
(4)

The representative parties will fairly and adequately protect the interests of

the class.
(5)

The class is or may be defined objectively in terms of ascertainable

criteria, such that the court may determine the constituency of the class for purposes of
the conclusiveness of any judgment that may be rendered in the case.
B.
An action may be maintained as a class action only if all of the prerequisites of
Paragraph A of this Article are satisfied, and in addition:
(1)
The prosecution of separate actions by or against individual members of
the class would create a risk of:
(a)
Inconsistent or varying adjudications with respect to individual
members of the class which would establish incompatible standards of conduct
for the party opposing the class, or
(b)
Adjudications with respect to individual members of the class
which would as a practical matter be dispositive of the interests of the other
members not parties to the adjudications or substantially impair or impede their
ability to protect their interests; or
(2)
The party opposing the class has acted or refused to act on grounds
generally applicable to the class, thereby making appropriate final injunctive relief or
corresponding declaratory relief with respect to the class as a whole; or
(3)
The court finds that the questions of law or fact common to the members
of the class predominate over any questions affecting only individual members, and that a
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class action is superior to other available methods for the fair and efficient adjudication of
the controversy. The matters pertinent to these findings include:
(a)
The interest of the members of the class in individually controlling
the prosecution or defense of separate actions;
(b)
The extent and nature of any litigation concerning the controversy
already commenced by or against members of the class;
(c)
The desirability or undesirability of concentrating the litigation in
the particular forum;
(d)
class action;

The difficulties likely to be encountered in the management of a

(e)
The practical ability of individual class members to pursue their
claims without class certification;
(f)
The extent to which the relief plausibly demanded on behalf of or
against the class, including the vindication of such public policies or legal rights
as may be implicated, justifies the costs and burdens of class litigation; or
(4)
The parties to a settlement request certification under Subparagraph B(3)
for purposes of settlement, even though the requirements of Subparagraph B(3) might not
otherwise be met.
C.
Certification shall not be for the purpose of adjudicating claims or defenses
dependent for their resolution on proof individual to a member of the class. However, following
certification, the court shall retain jurisdiction over claims or defenses dependent for their
resolution on proof individual to a member of the class.
Art. 592. Certification procedure; notice; judgment; and orders
A.
(1)
Within ninety days after service on all adverse parties of the initial
pleading demanding relief on behalf of or against a class, the proponent of the class shall file a
motion to certify the action as a class action. The delay for filing the motion may be extended by
stipulation of the parties or on motion for good cause shown.
(2)
If the proponent fails to file a motion for certification within the delay
allowed by Subparagraph A(1), any adverse party may file a notice of the failure to move for
certification. On the filing of such a notice and after hearing thereon, the demand for class relief
may be stricken. If the demand for class relief is stricken, the action may continue between the
named parties alone. A demand for class relief stricken under this Subparagraph may be
reinstated upon a showing of good cause by the proponent.
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(3)
(a)
No motion to certify an action as a class action shall be granted
prior to a hearing on the motion. Such hearing shall be held as soon as practicable, but in no
event before:
(i)
All named adverse parties have been served with the
pleading containing the demand for class relief or have made an
appearance or, with respect to unserved defendants who have not
appeared, the proponent of the class has made due and diligent effort to
perfect service of such pleading; and
(ii)
The parties have had a reasonable opportunity to obtain
discovery on class certification issues, on such terms and conditions as the
court deems necessary.
(b)
If the court finds that the action should be maintained as a class
action, it shall certify the action accordingly. If the court finds that the action
should not be maintained as a class action, the action may continue between the
named parties. In either event, the court shall give in writing its findings of fact
and reasons for judgment provided a request is made not later than ten days after
notice of the order or judgment. A suspensive or devolutive appeal, as provided
in Article 2081, et seq. of the Code of Civil Procedure, may be taken as a matter
of right from an order or judgment provided for herein.
(c)
In the process of class certification, or at any time thereafter before
a decision on the merits of the common issues, the court may alter, amend, or
recall its initial ruling on certification and may enlarge, restrict, or otherwise
redefine the constituency of the class or the issues to be maintained in the class
action.
(d)
No order contemplated in this Subparagraph shall be rendered after
a judgment or partial judgment on the merits of common issues has been rendered
against the party opposing the class and over such party’s objection.
B.
(1)
In any class action maintained under Article 591(B)(3), the court shall
direct to the members of the class the best notice practicable under the circumstances, including
individual notice to all members who can be identified through reasonable effort. This notice,
however given, shall be given as soon as practicable after certification, but in any event early
enough that a delay provided for the class members to exercise an option to be excluded from the
class will have expired before commencement of the trial on the merits of the common issues.
(2)

The notice required by Subparagraph B(1) shall include:

(a)
A general description of the action, including the relief sought, and
the names and addresses of the representative parties, or, where appropriate, the
identity and location of the source from which the names and addresses of the
representative parties can be obtained.
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(b)
A statement of the right of the person to be excluded from the
action by submitting an election form, including the manner and time for
exercising the election.
(c)
A statement that the judgment, whether favorable or not, will
include all members who do not request exclusion.
(d)
A statement that any member who does not request exclusion may,
if the member desires, enter an appearance through counsel at that member’s
expense.
(e)
A statement advising the class member that the member may be
required to take further action as the court deems necessary, such a submitting a
proof of claim in order to participate in any recovery had by the class.
(f)

A general description of any counterclaim brought against the

(g)

The address of counsel to whom inquiries may be directed.

(h)

Any other information that the court deems appropriate.

class.

(3)
Unless the parties agree otherwise, the proponents of the class shall bear
the expense of the notification required by this Paragraph. The court may require the party
opposing the class to cooperate in securing the names and addresses of the persons within the
class defined by the court for the purpose of providing individual notice, but any additional costs
reasonably incurred by the party opposing the class in complying with this order shall be paid by
the proponent of the class. The court may tax all or part of the expenses incurred for notification
costs.
C.
The judgment in an action maintained as a class action under Article 591(B)(1) or
(B)(2), whether or not favorable to the class, shall include and describe those whom the court
finds to be members of the class. The judgment in an action maintained as a class action under
Article (B)(3), whether or not favorable to the class, shall include and specify or describe those
to whom the notice provided in Paragraph B was directed, and who have not requested
exclusion, and whom the court finds to be members of the class.
D.
When appropriate an action may be brought or maintained as a class action with
respect to particular issues, or a class may be divided into subclasses and each subclass treated as
a class, and the provisions of Article 591 and this Article shall then be construed and applied
accordingly.
E.
In the conduct of actions to which Article 591 and this Article apply, the court
may make any of the following appropriate orders:
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(1)
Determining the course of proceedings or prescribing measures to prevent
undue repetition or complication in the presentation of evidence or argument.
(2)
Requiring, for the protection of the members of the class or otherwise for
the fair conduct of the action, that notice be given in such manner as the court may direct to
members of the class of any step in the action, or of the proposed extent of the judgment, or of
the opportunity of members to signify whether they consider the representation fair and
adequate, to intervene and present claims or defenses, or otherwise to come into the action.
(3)

Imposing conditions on the representative parties or on intervenors.

(4)
Requiring that the pleadings be amended to eliminate therefrom
allegations as to representation of absent persons, and that the action proceed accordingly.
(5)
Dealing with similar procedural matters, including but not limited to case
management orders providing for consolidation, duties of counsel, the extent and the scheduling
of and the delays for pre-certification and post-certification discovery, and other matters which
affect the general order of proceedings; however, the court may not order the class-wide trial of
issues dependent for their resolution on proof individual to a member of the class, including but
not limited to the causation of the member’s injuries, the amount of the member’s special or
general damages, the individual knowledge or reliance of the member, or the applicability to the
member of individual claims or defenses.
(6)
Any of the orders provided in this Paragraph may be combined with an
order pursuant to Article 1551, and may be altered or amended as may be desirable from time to
time.
Art. 593. Venue
A.
An action brought on behalf of a class shall be brought in a parish of proper venue
as to the defendant.
B.
An action brought against a class shall be brought in a parish of proper venue as
to any member of the class named as a defendant.
Art. 594. Dismissal or compromise
A.
(1)
An action previously certified as a class action shall not be dismissed or
compromised without the approval of the court exercising jurisdiction over the action.
(2)
Notice of the proposed dismissal of an action previously certified as a
class action shall be provided to all members of the class, together with the terms of any
proposed compromise that the named parties have entered into. Notice shall be given in such
manner as the court directs.
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B.
After notice of the proposed compromise has been provided to the members of the
class, the court shall order a hearing to determine whether the proposed compromise is fair,
reasonable, and adequate for the class. At such hearing, all parties to the action, including
members of the class, shall be permitted an opportunity to be heard.
C.
The court shall retain the authority to review and approve any amount paid as
attorney fees pursuant to the compromise of a class action, notwithstanding any agreement to the
contrary.
D.
Any agreement entered by the parties to a class action that provides for the
payment of attorney fees is subject to judicial approval.
E.
If the terms of the proposed compromise provide for the adjudged creation of a
settlement fund to be disbursed to and among members of the class in accordance with the terms
thereof, the court having jurisdiction over the class action is empowered to approve the
compromise settlement of the class action as a whole and issue a final judgment accordingly,
following a finding that the compromise is fair, reasonable, and adequate for the class, and to
order the distribution of the settlement fund accordingly, without the necessity of prior
qualification of representatives of minors, interdicts, successions, or other incompetents or
absentees, or prior approval of the terms of the settlement or the distribution thereof by another
court; provided, that in such cases the court having jurisdiction over the class action shall include
in the orders of settlement and distribution of the settlement fund appropriate provisions to
ensure that all funds adjudicated to or for the benefit of such incompetents, successions, or
absentees are placed in appropriate safekeeping pending the completion of appointment,
qualification, and administrative procedures otherwise applicable in this Code to the interests and
property of incompetents, successions, and absentees.
Art. 595. Award of expenses of litigation; security for costs
A.
The court may allow the representative parties their reasonable expenses of
litigation, including attorney’s fees, when as a result of the class action a fund is made available,
or a recovery or compromise is had which is beneficial, to the class.
B.
The court, on contradictory motion at any stage of the proceeding in the trial court
prior to judgment, may require the plaintiff in a class action to furnish security for the court costs
which a defendant may be compelled to pay. This security for costs may be increased or
decreased by the court, on contradictory motion of any interested party, on a showing that the
security furnished has become inadequate or excessive.
Art. 596. Prescription; suspension
Liberative prescription on the claims arising out of the transactions or occurrences
described in a petition brought on behalf of a class is suspended on the filing of the petition as to
all members of the class as defined or described therein. Prescription which has been suspended
as provided herein, begins to run again:
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(1)
As to any person electing to be excluded from the class, from the
submission of that person’s election form;
(2)
As to any person excluded from the class pursuant to Article 592, thirty
days after mailing or other delivery or publication of a notice to such person that the class has
been restricted or otherwise redefined so as to exclude him; or
(3)
As to all members, thirty days after mailing or other delivery or
publication of a notice to the class that the action has been dismissed, that the demand for class
relief has been stricken pursuant to Article 592, or that the court has denied a motion to certify
the class, or has vacated a previous order certifying the class.
Art. 597. Effect of judgment
A definitive judgment on the merits rendered in a class action concludes all members of
the class, whether joined in the action or not, if the members who were joined as parties fairly
insured adequate representation of all members of the class.
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MAINE
DECISIONS INTERPRETING RULE 23 OF THE MAINE
RULES OF CIVIL PROCEDURE
1.

Comparison with Rule 23 of the Federal Rules of Civil Procedure.

Maine Rule of Civil Procedure 23 was modeled after FED. R. CIV. P. 23, but has not been
amended to reflect the 1998 and 2003 amendments to the Federal Rule.
2.

Case law interpreting Maine Rule 23.
A.

The significant written opinions by Maine state judges addressing certification
under Maine Rule 23 are the opinions of the trial courts in the following cases:

In Karofsky v. Abbott Laboratories, No. CV-95-1009 (Me. Super. Ct., Cum. Cty., Oct.15,
1997), the court denied a motion to certify a 23(b)(3) class in an antitrust action brought on
behalf of indirect, consumer purchasers of brand name prescription drugs. In this lengthy
opinion by Justice Saufley, who has since become the Chief Justice of Maine’s highest court, the
court finds that the need to establish injury in fact to each class member would likely raise
numerous individual issues that would tend to predominate and preclude effective management
of the proceedings.
In Millett v. Atlantic Richfield Company, No. CV-98-555 (Me. Super. Ct., Cum. Cty.,
March 2, 2000), the court denied a motion to certify 23(b)(2) and 23(b)(3) classes in litigation by
private well-owners against alleged promoters of MTBE, a gasoline additive. The Court found
that claim gerrymandering rendered the action inappropriate, that requests for damages
rendered (b)(2) certification inappropriate, and that individual issues would predominate and
preclude effective management of the action.
In Jordan v. MBNA Marketing Systems, Inc., CV-00-020 (Me. Super. Ct., Waldo Cty.,
Aug. 3, 2001) the court denied class certification to employees seeking wage adjustments
because substantial variations in each Plaintiff’s circumstances did not allow a mechanical
calculation of damages. In addition, Plaintiffs were unable to meet the requirement of either
M.R.Civ. P. 23(b)(2) because some class members would benefit only from monetary relief or
M.R.Civ. P. 23(b)(3) because the predominance of individual issues meant a class action would
not achieve economies of time, effort, and expense and would not promote uniformity of
decision as to similarly situated person without sacrificing procedural fairness. The court again
denied class certification in Jordan v. MBNA Marketing Systems, Inc., CV-00-020 (Me. Super.
Ct., Waldo Cty., June 14, 2002), despite a revised class definition because the requirement of
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typicality under M.R. Civ. P. 23(a)(3) could not be met with the wide variety of facts affecting
each potential class member’s damages.
In Flippo v. L.L. Bean, Me. CV-00-446 (Me. Super. Ct., Cum. Cty., Apr. 9, 2002), the
court certified under Rule 23(b)(3) a class of all users of L.L. Bean discount coupons who were
assessed sales tax on the amount of the purchase prior to deduction of the value of the coupon.
The court examined state tax law and determined that, apart from the issue of damages, the
principal issues in the cases were common issues shared by all class members
In Melnick v. Microsoft Corp., CV-99-709 (Me. Super. Ct., Cum. Cty., Aug. 24, 2001),
the court followed Karofsky, supra, denying class certification in this indirect purchaser antitrust
action because the Plaintiffs could not meet the M.R. Civ. P. 23(b) requirements.
In Pease v. Cherryfield Foods, Inc., CV-00-015 (Me. Super. Ct., Knox Cty., Jan. 24,
2001), the court addressed a request to certify a class of wild blueberry growers in a state
antitrust action based on an allegation that Defendants conspired to fix the field price paid to
growers. The court initially denied class certification due solely to a lack of typicality, despite
the “strong assumption that claims of representative parties will be typical of absent class
members if a common scheme relative to all members of a class is alleged,” because the named
Plaintiffs did not reflect the substantial differences among all commercial Maine blueberry
growers. Subsequently, after the addition of new plaintiffs, the Court certified a class of
commercial growers who grew wild blueberries that were sold directly or indirectly to
Defendants. Decision and Order, dated July 31, 2002. Following a trial and judgment for the
Plaintiffs, the case was settled before the Law Court was able to opine on any aspects of the class
certification.
In Gerard v. DeCoster, CV-01-134 (Me. Super. Ct., And. Cty., Jan. 11, 2002), the court
without discussion of M.R.Civ. P. 23, implicitly found that all of the requirements of subpart (a),
and (b)(3) were met by the class of truck drivers and former truck drivers seeking wage
adjustments.
In Stenzel v. Dell, Inc., CV-03-323 (Me. Super. Ct., Cum. Cty., March 10, 2004), the
court dismissed a putative class action in the course of granting a motion to compel arbitration.
On purchasing their computers for personal use, the named plaintiffs agreed to contracts
containing clauses that bound them to arbitrate disputes, and that also prohibited arbitration of
disputes involving persons other than the customer. Applying Texas law, the Court enforced the
arbitration agreement. The opinion contains no discussion of Maine Rule 23. In Stenzel v. Dell,
Inc., 2005 ME 37, 870 A.2d 133, 144, the Law Court, also applying Texas law, affirmed.
B.

Published opinions by Maine’s highest court (the “Law Court”) in which it
appears that requests for class certification were considered in the courts below
consist of the following:

In Millett v. Atlantic Richfield Company, 2000 ME 178, 760 A.2d 250 (2000), the Law
Court refused to hear on interlocutory review Plaintiffs’ appeal from the denial of their motion to
certify a class. Without closing the door entirely on such appeals, the Law Court found that, on
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the record in this case, neither the death knell doctrine nor other exceptions to the final judgment
rule would be satisfied even if the Court were to recognize them.
In Goumas v. State Tax Assessor, 2000 Me 79, 750 A.2d 563 (2000), the Law Court
denied Plaintiff’s appeal of a dismissal based on res judicata, holding that after a class action is
dismissed with prejudice a member of the class cannot relitigate the same cause of action. The
Law Court examined the language of the certification to determine the scope of the class action
and determined that the same parties were privy to the same cause of action and all other
requirements of the doctrine of res judicata were met.
In Beaulieu v. City of Lewiston, 440 A.2d 334 (Me. 1982), it appears that the trial court
proceeded to rule on the merits of a constitutional challenge to a general assistance program
without considering certification, notwithstanding the fact that the “complaint was framed as a
class action.” Id. at 337, n.3. The Law Court simply noted this point in its opinion without
comment, and proceeded to review the substance of the decision below on the merits. Id.
In Biewald v. State, 451 A.2d 98 (Me. 1981), the Law Court noted that plaintiffs sought
to have the action certified as a class action pursuant to ME. R. CIV. P. 23 and that “a document
in the case file appears to revive such certification.” Id. at 99 n.1. Because no actual order of
certification was entered in the docket, however, the Law Court decided to “treat this appeal as a
claim by the individual plaintiffs and not as a class action,” side-stepping any review of the
decision below to certify. Id.
In Moore v. Canal National Bank, 409 A.2d 679 (Me. 1979), the plaintiffs sought
certification of a class in relationship to a claim alleging violations of the Federal Truth in
Lending Act, 15 U.S.C. §§ 1601, et seq., and the Maine Consumer Code, 9-A M.R.S.A. (Supp.
1979-80). In an unpublished opinion, the trial court denied the motion for certification. The
reason for the denial was not stated. After reviewing the substantive merits of the plaintiffs’
claim (and vacating an order of summary judgment dismissing the claim), the Law Court simply
stated that “the trial justice did not abuse his discretion in denying [the motion to certify].” Id. at
688.
In Wellman v. Department of Human Services, 574 A.2d 879 (Me. 1990), the trial court
certified a class consisting of “unmarried but acknowledged fathers of minor children who have
been ordered to reimburse the [State] for AFDC payments . . . .” Id. The claim was for
monetary, declaratory, and injunctive relief arising out of the practice of the State's Department
of Human Services to require class members to reimburse the State for AFDC payments made
not only to support the class members’ child, but also to support the mothers of the class
members’ children. In affirming a decision granting the class members injunctive and
declaratory relief, but denying monetary relief on the grounds of sovereign immunity, the Law
Court expressed no views on any Rule 23 issues.
In Blair v. State Tax Assessor, 485 A.2d 957 (Me. 1984), it appears that the trial court
certified a class consisting of all persons who received State retirement allowances and were
subject to income taxation by the State. The complaint challenged a decision of the State Tax
Assessor determining that State retirement benefits and allowances in excess of employees’
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contributions were subject to Maine's income tax. The complaint alleged a breach of “federal
and state constitutional rights to due process, freedom of contract, and equal protection . . . .” Id.
at 958. The opinion indicates nothing further about Rule 23 issues.
In Hammond v. Temporary Compensation Review Board, 473 A.2d 1267 (Me. 1984), the
plaintiffs sought administrative review of a decision by the Maine Temporary Compensation
Review Board lowering twenty-seven employee classifications under the State employee
classification system. It appears that the trial court certified a class consisting of all employees
in the twenty-seven different classifications that were reduced by the Review Board. Nothing
further concerning the class action aspects are mentioned in the opinion.
3.

History of ME. R. CIV. P. 23.

A discussion of the history of Maine Rule 23, together with the reporter’s original notes
accompanying the promulgation of Maine Rule 23 in 1959, is set forth in 1 Field, McKusick &
Wroth, Maine Civil Practice 385 (1970 & 1981 Supp.).
4.

Other Statutes Authorizing Class Action Proceedings.

In addition to Maine Rule 23, Maine has enacted over the years a variety of statutes that
allow proceedings to be commenced on or behalf of others. The most notable of these are the
provisions of the Maine Business Corporations Act providing in detail for shareholders
derivative actions. See 13-C M.R.S.A. §§ 751, et seq. and ME. R. CIV. P. 23A and 23B.
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RULE 23 OF THE MAINE RULES OF CIVIL PROCEDURE
RULE 23. CLASS ACTIONS
(a)
Prerequisites to a Class Action. One or more members of a class may sue or be
sued as representative parties on behalf of all only if (1) the class is so numerous that joinder of
all members is impracticable, (2) there are questions of law or fact common to the class, (3) the
claims or defenses of the representative parties are typical of the claims or defenses of the class,
and (4) the representative parties will fairly and adequately protect the interests of the class.
(b)
Class Actions Maintainable. An action may be maintained as a class action if
the prerequisites of subdivision (a) are satisfied, and in addition:
(1)

the prosecution of separate actions by or against individual members of
the class would create a risk of
(A)

inconsistent or varying adjudications with respect to individual
members of the class which would establish incompatible
standards of conduct for the party opposing the class, or

(B)

adjudications with respect to individual members of the class
which would as a practical matter be dispositive of the interests of
the other members not parties to the adjudications or substantially
impair or impede their ability to protect their interests, or

(2)

the party opposing the class has acted or refused to act on grounds
generally applicable to the class, thereby making appropriate final
injunctive relief or corresponding declaratory relief with respect to the
class as a whole; or

(3)

the court finds that the questions of law or fact common to the members of
the class predominate over any questions affecting only individual
members, and that a class action is superior to other available methods for
the fair and efficient adjudication of the controversy. The matters
pertinent to the findings include:
(A)

the interest of members of the class in individually controlling the
prosecution or defense of separate actions;

(B)

the extent and nature of any litigation concerning the controversy
already commenced by or against members of the class;

(C)

the desirability or undesirability of concentrating the litigation of
the claims in the particular forum;

MAINE

207

(D)

the difficulties likely to be encountered in the management of a
class action.

(c)
Determination by Order Whether Class Action to Be Maintained; Notice;
Judgment; Actions Conducted Partially as Class Actions.
(1)

As soon as practicable after the commencement of an action brought as a
class action, the court shall determine by order whether it is to be so
maintained. An order under this subdivision may be conditional, and may
be altered or amended before the decision on the merits.

(2)

In any class action maintained under subdivision (b)(3), the court shall
direct to the members of the class the best notice practicable under the
circumstances, including individual notice to all members who can be
identified through reasonable effort. The notice shall advise each member
that (A) the court will exclude the member from the class if the member so
requests by a specified date; (B) the judgment, whether favorable or not,
will include all members who do not request exclusion; and (C) any
member who does not request exclusion may, if the member desires, enter
an appearance through his counsel.

(3)

The judgment in an action maintained as a class action under subdivision
(b)(1) or (b)(2), whether or not favorable to the class, shall include and
describe those whom the court finds to be members of the class. The
judgment in an action maintained as a class action under subdivision
(b)(3), whether or not favorable to the class, shall include and specify or
describe those to whom the notice provided in subdivision (c)(2) was
directed, and who have not requested exclusion, and whom the court finds
to be members of the class.

(4)

When appropriate (A) an action may be brought or maintained as a class
action with respect to particular issues, or (B) a class may be divided into
subclasses and each subclass treated as a class, and the provisions of this
rule shall then be construed and applied accordingly.

(d)
Orders in Conduct of Actions. In the conduct of actions to which this rule
applies, the court may make appropriate orders:
(1)

determining the course of proceedings or prescribing measures to prevent
undue repetition or complication in the presentation of evidence or
argument;

(2)

requiring, for the protection of the members of the class or otherwise for
the fair conduct of the action, that notice be given in such manner as the
court may direct to some or all of the members of any step in the action, or
of the proposed extent of the judgment, or of the opportunity of members
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to signify whether they consider the representation fair and adequate, to
intervene and present claims or defenses, or otherwise to come into the
action;
(3)

imposing conditions on the representative parties or on intervenors;

(4)

requiring that the pleadings be amended to eliminate therefrom allegations
as to representation of absent persons, and that the action proceed
accordingly;

(5)

dealing with similar procedural matters. The orders may be combined
with an order under Rule 16, and may be altered or amended as may be
desirable from time to time.

(e)
Dismissal or Compromise.
A class action shall not be dismissed or
compromised without the approval of the court, and notice of the proposed dismissal or
compromise shall be given to all members of the class in such manner as the court directs.
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MARYLAND
DECISIONS INTERPRETING RULE 2-231 OF THE MARYLAND
RULES OF CIVIL PROCEDURE
In 1984 Maryland adopted a version of Rule 23 of the Federal Rules of Civil Procedure
as its own class action rule, replacing former Rule 209. Maryland Rule 2-231 is nearly identical
to pre-1998 FED. R. CIV. P. 23, but there are some differences beyond the grammatical and
organizational:
Both Rule 23 and Rule 2-231 provide that an action “may be maintained” as a
class action if all the prerequisites of subsection (a) and one prerequisite of
subsection (b) are satisfied.
Rule 2-231(b) further provides that under such circumstances a class action may
be maintained “unless justice requires otherwise.” The federal rule contains no
such discretionary language.
Rule 2-231(c), which tracks federal Rule 23(c)(1), requires the court to hold a
hearing on the issue of class certification at the request of either party, which the
federal rule does not.
Rule 2-231(g) provides that only class representatives shall be treated as parties
for purposes of discovery, but that the court may, on motion, allow discovery by
or against other members of the class. Rule 23 contains no provisions regarding
discovery.
In 1975 the Maryland Court of Special Appeals acknowledged the “dearth of authority”
on former Rule 209, finding a single case “only peripherally” addressing class actions. See
Johnson v. Chrysler Credit Corp., 26 Md. App. 122, 126, 337 A.2d 210, 212-13 (Md. Ct. Spec.
App. 1975) (citing Hooks v. Comptroller of Treas., 265 Md. 380, 289 A.2d 332 (Md. 1972))
(holding that § 348 of Retail Sales Tax Act prohibits taxpayer from bringing action on behalf of
others). Maryland appellate courts have had only a handful of opportunities to interpret Rule 2231, and the opinions of Maryland trial courts do not appear in a regional or state reporter.
Consequently, there is little Maryland decisional law on the Maryland class action rule. Due to
the similarity of the federal and state rules, Maryland courts apply the body of law that has
developed in the federal courts interpreting Rule 23. See Johnson, 26 Md. App. at 127, 337 A.2d
at 213.
The primary purpose of the Maryland class action rule is to “overcome the
impracticalities of overtly cumbersome joinder requirements.” Kirkpatrick v. Gilchrist, 56 Md.
App. 242, 249, 467 A.2d 562, 566 (Md. Ct. Spec. App. 1983). The Kirkpatrick court determined
that the trial court abused its discretion in dismissing a case for failure to join necessary parties
This article was originally prepared by John Parker Sweeney with Miles & Stockbridge P.C. in Baltimore,
Maryland. Matthew T. Wagman and Christopher S. Dodrill, also of Miles & Stockbridge P.C., contributed to this
update. Their practice focuses on areas of mass tort, toxic tort, and products liability defense.
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while plaintiffs’ motion for class certification remained pending. Kirkpatrick, 56 Md. App. at
251-52, 467 A.2d at 566-67. But see, Johnson, 26 Md. App. at 129, 337 A.2d at 214
(“[a]lthough in some circumstances the class action may be an important public interest device,
in others it contravenes the more traditional notions of an individual’s jurisprudential rights. As
a potential and perhaps unwilling litigant, an individual must assert affirmatively his right to be
left alone, the very articulation of which reveals its incongruity”).
The provision in the Maryland Rules for class actions does not affect the subject matter
jurisdiction of Maryland’s trial courts. Pollokoff v. Maryland Nat’l Bank, 288 Md. 485, 418
A.2d 1201 (Md. 1980). The Pollokoff court refused to enlarge the former Superior Court of
Baltimore City’s jurisdiction by permitting putative class members to aggregate their claims so
as to meet that court’s $2,500 statutory minimum jurisdiction. The General Assembly has since
abrogated that particular rule, providing in Courts & Judicial Proceedings § 4-402(d)(ii) that the
separate claims of proposed members of a class may be aggregated to meet the minimum amount
in controversy in the (now-named) circuit courts. See Gilman v. Wheat, First Securities, Inc.,
345 Md. 361, 692 A.2d 454 (Md. 1997). Putative members of alleged classes whose cumulated
claims fail to reach the $2,500 threshold must litigate their separate claims in the district courts,
where the availability of the class action remains undecided. See Pollokoff, 288 Md. at 498, 418
A.2d at 1208. Notwithstanding § 4-402(d)(ii), the rule underlying Pollokoff remains: that the
jurisdiction of any court is not extended, limited, or affected by any procedural rule, including
the class action rule. MD. RULE 1-201(b).
Rule 2-231 is permissive and not mandatory. As a matter of public policy, Maryland
permits class actions and allows the separate claims of proposed class members to be aggregated
to reach the $2,500 jurisdictional minimum, but the policy extends no further. Maryland law
does not require a plaintiff who satisfies the requirements of Rule 2-231(a) and (b), but who
prefers to pursue a claim as a solitary or co-plaintiff, to file a class action complaint. Gilman,
345 Md. at 380, 692 A.2d at 464. The Court of Appeals has also held that the adoption of Rule
2-231 did not change the practice of permitting a taxpayer action without the joinder of all other
taxpayers similarly situated. Gardner v. Board of County Comm’rs, 320 Md. 63, 80, 576 A.2d
208, 216 (Md. 1990).
Albeit under the rubric of the former Rule 209, one Maryland court has endorsed the
United States Supreme Court’s proclamation that, except in cases where the defendant owed
class members a preexisting fiduciary duty, the “usual rule is that a plaintiff must initially bear
the cost of notice to the class . . . as part of the ordinary burden of financing his own suit.”
Johnson, 26 Md. App. at 128, 337 A.2d at 213 (citing Eisen v. Carlisle & Jacquelin, 417 U.S.
156, 178 (1974)).
For purposes of establishing collateral estoppel, actual identity of parties is not required
in class actions. Weaver v. Prince George’s County, 34 Md. App. 189, 200, 366 A.2d 1048 (Md.
Ct. Spec. App. 1976), aff’d, 281 Md. 349, 379 A.2d 399 (Md. 1977) (citing Hansberry v. Lee,
311 U.S. 32, 40-41 (1940)).
In April 1998, tobacco manufacturers and related entities filed a petition with the Court
of Appeals of Maryland for a writ of mandamus requesting that the Court of Appeals vacate the
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certification by the Circuit Court for Baltimore City of two classes of Maryland residents who, as
current or former users of tobacco products, have sued the manufacturers claiming to have been
(1) injured by tobacco use or (2) addicted to nicotine. Philip Morris Inc. v. Angeletti, 358 Md.
689, 752 A.2d 200 (May 16, 2000). The Circuit Court certified for class action treatment eight
traditional tort and contract causes of action and a consumer protection claim under Maryland
Rule 2-231(b)(3), and also certified a claim for medical monitoring under Rule 2-231(b)(2). The
Circuit Court also approved the plaintiffs’ proposed litigation plan, a three-phase trial to
determine liability in Phase I, followed by the class representatives’ trial on causation and
damages in Phase II and the trial of individual class member issues in Phase III.
In deciding the threshold question of whether it had the authority to issue a writ of
mandamus vacating the certification order, the Court of Appeals found that appellate review of
the certification order would be “inadequate and ineffective” in light of the “commitment of such
an extraordinary amount of the judicial and other resources of the busiest trial court in the state.”
358 Md. at 714, 752 A.2d at 213. The Class Action Notice Plan accompanying the certification
order estimated total class membership at over 750,000. Id. at note 11. The Court emphasized
that this case was not a “garden variety class action litigation” and that appellate reversal of the
class certification order after Phase II and III trials would be a “waste of judicial resources . . .
without precedent in this State.” 358 Md. at 716, 752 A.2d at 215. The court held that “the
public interest and [the Court’s] responsibility in exercising the supreme judicial authority of this
State thus compel[s] the exercise of [the] Court’s discretion in this extraordinary case.” 358 Md.
at 718, 752 A.2d at 215.
Although the Court of Appeals found insufficient basis to vacate the certification order
under Maryland Rule 2-231(a), the certification order did not withstand scrutiny under Maryland
Rule 2-231(b), which requires that common issues “predominate” over individual issues. The
Court of Appeals held that in this mass tort tobacco lawsuit individual issues overwhelmingly
predominated over common issues. 358 Md. at 760, 752 A.2d at 239, citing with approval Arch
v. American Tobacco Co., 175 F.R.D. 469, 486 (E.D. Pa. 1997) (“individual issues raised not
only predominate over the common issues but overwhelm the common issues”). The Court of
Appeals held that the Circuit Court should have concluded that class certification is “not
appropriate in the face of so many individualized, significant issues despite the purported
‘qualitative’ force of the less numerous common questions.” 358 Md. at 762, 752 A.2d at 240.
The Court of Appeals also held that class action treatment was precluded because it failed
to meet the requirement of “superiority” under Rule 2-231(b)(3) due to the difficulty in
managing an “immature tort.” 358 Md. at 768-69, 752 A.2d at 243-44, citing with approval
Arch, 175 F.R.D. at 494-95. The Court of Appeals held that the Circuit Court abused its
discretion on both the “superiority” and “predominance” questions in certifying the classes under
Rule 2-231(b)(3).
The manufacturers also successfully challenged the Circuit Court’s plan to allow the
common issues jury to assess punitive damages for all class members. “Allowing a single jury to
set irrevocably the amount of punitive damages to be imposed relative to and on behalf of
several, let alone thousands of individuals, whose actual damages are themselves determined
separately from each other, does not enable the jury to properly assess the amount of punitive
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damages that are appropriate in specific relation to differing amounts of – and reasons for –
actual damages.” 358 Md. at 777-78, 752 A.2d at 249. The Court of Appeals explicitly agreed
with the manufacturers’ assessment that the proposed procedure “contravenes the bedrock
requirements of Maryland substantive law.” Id.
Most recently, the Maryland Court of Appeals further clarified the distinction between
individual and common issues of fact or law delineated in Phillip Morris, Inc. and reviewed the
conditions necessary for meeting the commonality requirement of class certification, e.g., that
"questions of law or fact [are] common to the defenses of the class." Creveling v. Government
Employees Insurance Co., No. 78, 2003 Md. LEXIS 385, *12 (Md. July 3, 2003) (citing Md.
Rule 2-231(a)); see Phillip Morris, Inc., 358 Md. at 360-62, 752 A.2d at 239-40. In Creveling,
Plaintiffs/Appellants had been injured in automobile accidents, received medical treatment, and
made claims to their insurance companies, which were not reimbursed in full. 2003 Md. LEXIS
385, at *3. In April 2001, Plaintiffs/Appellants filed suit against their insurance companies,
alleging breach of contract for failure to pay the full amount of their Personal Injury Protection
("PIP"), and also asserted claims on behalf of themselves and a class of persons for whom the
insurance providers had denied or reduced PIP benefits because of payments from collateral
sources. Id. at *3.
At trial, the Circuit Court found that the proposed class satisfied the numerosity,
typicality, and adequacy of representation requirements of Rule 2-231(a) but failed to satisfy the
commonality requirement, stating the cases only "presented liability issues requiring individual
inquiry unique to each class member, including whether the medical treatment received was
accident related, whether treatment was necessary in light of the injury sustained, and whether
the amount sought reflected a reasonable cost for the services provided." Id. at *7. The
Plaintiffs/Appellants appealed the denial of class certification to the Court of Special Appeals
and, pursuant to Maryland Rule 8-302, petitioned the Court of Appeals for writs of certiorari
before the Court of Special Appeals heard the cases. Id. The Court of Appeals granted certiorari
and, in July 2003, ruling on two consolidated cases, affirmed the Circuit Court's denial of class
certification, due to the proposed class's failure to meet the commonality prerequisite. Id. at *41.
After granting certiorari, the Court of Appeals first established the standard of review for
an appeal of the denial of class certification. The Court stated that the general standard for
review regarding whether to certify a class action is abuse of discretion. Id. at *16; Phillip
Morris Inc., 358 Md. at 726, 752 A.2d at 220. The Court declined to adopt an asymmetrical
approach of review dependant upon whether the certification was denied or granted and extended
the current standard of abuse of discretion to appeals from the denial of certification.
Specifically, the Court stated that "this deferential standard appropriately recognizes the factual
nature of a class certification inquiry and a trial court's power to manage its docket." Creveling,
2003 Md. LEXIS 385, at *18.
Upon establishing the standard of review, the Court of Appeals analyzed whether class
certification could be proper in a case where the common issue of fact or law had been
previously decided by the court and, thus, all remaining issues were based on an individual
analysis. Id. at *25. The Court further stated that the only possible common question presented
was "whether the insurer must pay PIP benefits to an insured when an expense is incurred on his
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or her behalf regardless of whether a collateral source paid the bill." Id. at *21. This question,
however, had been decided previously by the Court of Appeals in Dutta v. State Farm, 363 Md.
540, 563-64, 769 A.2d 948, 961-62 (2001) (holding that an insurer must pay benefits to the
insured regardless of whether a collateral source paid the bill and to withhold the payment as
such is illegal); Creveling, 2003 Md. LEXIS 385, at *9, 25. Accordingly, because the common
issue had already been settled, the Court held that only individual questions remained, precluding
the satisfaction of the statutorily mandated prerequisites. Id. at *25. The Court held, that in such
a circumstance, the commonality requirement could not be satisfied because the class must have
at least one common question of law or fact in dispute. Id. at *19, 25; see also Phillip Morris,
Inc., 358 Md. at 734, 752 A.2d at 225.
The Court also considered Appellants attempt to satisfy the commonality requirement by
asserting that the Appellee had waived its right to review the individual issues and, in the
alternative, was estopped from reviewing these issues during the remediation process. The Court
held, however, that the doctrine of waiver is not applicable unless the parties actually intend to
relinquish that right and may neither expand nor establish insurance coverage. Id. at *27-28.
The Court further stated that the determination of whether a defense in an insurance claim may
be waived is dependent on whether the defense is based on lack of basic coverage, which may
not be waived, or from the claimant's failure to satisfy a "technical" condition subsequent, which
may be waived. Id. at *29 (citing Insurance Co. of North America v. Coffman, 52 Md. App.
732, 742-43, 451 A.2d 952, 957 (1982)). Finally, the Court held that the individual questions
remaining, specifically, whether the injuries were related to an accident, whether the treatment
was necessary, and whether the costs were reasonable, are "not merely technical conditions that
must be satisfied for existing coverage to apply because they define the boundaries of coverage."
Creveling, 2003 Md. LEXIS 385, at *34. "Waiver of these requirement would change radically
the nature of the insurance policies," and, therefore, does not satisfy the statutory prerequisite by
making the issues common to the class. Id.
The Court also declined to order the insurance company to cease review of individual
claims during the remediation process, holding that the circumstances for estoppel were not
present. Id. at *40. Appellants alleged that the insurance companies, in denying the claim on
one ground, were estopped from reevaluating the claims during the remediation process and
arguing other grounds for the denial of coverage. Id. at *7-8. In rejecting Appellants arguments,
the Court held that, without evidence of prejudice or detrimental reliance, insurance companies
are not estopped from reviewing the individual claims during the remediation process and "since
any prejudice is dubious...the trial court did not err by not finding that estoppel operated to
dispose of individual issues and create commonality." Id. at *39, 40.
Additionally, Appellees argued that tender of the full amount of the PIP claims rendered
the action moot. Id. at *8. The Court declined to rule on this issue, stating that the "trial court
properly denied class certification, proposed class members no longer retain an interest in the
action. Accordingly, we need not resolve the effect of tenders of relief." Id. The Court did
caution, however, that the case "does not constitute an endorsement of tendering payment to
named plaintiffs with the goal of annulling class action litigation" and allowing such a practice
would preclude the survival of most class actions. Id. (citing Roper v. Consurve, Inc., 578 F.2d
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1106, 1110 (5th Cir. 1978) aff'd on other grounds sub nom., Deposit Guarantee National Bank v.
Roper, 445 U.S. 326, 100 S.Ct. 1166, 63 L.Ed. 2d 427 (1980)).
The Maryland Court of Special Appeals recently adopted the “class action tolling
doctrine,” which suspends the statute of limitations for potential class members during the
pendency of the class action. While most state and federal courts commonly apply the doctrine,
Maryland recently addressed this issue for the first time in Christensen v. Phillip Morris USA,
Inc., 162 Md. App 616, 875 A.2d 823 (2005). In Christensen, in August 2001, Plaintiff filed
wrongful death and survival actions against several tobacco manufacturers. Plaintiff’s decedent
(“Christensen”) had been diagnosed with lung cancer in mid-1998 and Defendants argued that
this diagnosis began the running of the three-year statute of limitations and that, therefore, the
limitations period had expired. Plaintiff argued, however, that her decedent did not know that
smoking was the cause of his cancer until September 1998, when he obtained the results of his
needle biopsy. She argued, therefore, that the statute of limitations did not expire until three
years after those tests results, i.e., September 2001.
In January of 1998, the Circuit Court of Baltimore City had certified a class of smokers
and nicotine dependent Maryland residents in a class-action suit against various tobacco
manufacturers. Christensen was a potential member of the putative class. Before the class
action case was adjudicated, however, the Maryland Court of Appeals decertified the class. In
Christensen, the Court of Special Appeals of Maryland heard the issue of whether the pendency
of the class action suspended the running of limitations for Christensen’s individual claim.
The court found the pendency of the class action does suspend the running of limitations,
and adopted the “class action tolling doctrine.” The court noted that Maryland courts often look
to federal law to interpret a Maryland procedural or evidentiary rule that is derived from, and
closely mirrors, a federal rule. Accordingly, the court adopted the Supreme Court’s rule that “the
commencement of a class action suspends the applicable statute of limitations as to all asserted
members of the class who would have been parties had the suit been permitted to continue as a
class action.” Crown, Cork & Seal Co., Inc. v. Parker, 462 U.S. 345, 353 (1983). The court
reasoned that allowing time limitations to run continuously, despite the filing of a class action,
would encourage putative class members to file duplicative and needless individual suits to
preserve their claims. This directly contradicts the purposes of a class action, namely preventing
multiplicity of actions and promoting judicial efficiency.
In April 2005, the Maryland Court of Appeals ruled that a “no-class-action” provision
contained in an arbitration agreement is not unconscionable, and thus enforceable. Walther v.
Sovereign Bank, 386 Md. 412, 872 A.2d 735 (2005). In Walther, Plaintiffs obtained a second
mortgage on their home from Empire Funding Corporation, who subsequently assigned the note
to Sovereign Bank (“Sovereign”). The terms of the loan required Plaintiffs to pay several fees,
which they later alleged were exorbitant. In addition, an arbitration provision was included in
the loan contract stating that, “any dispute subject to arbitration shall not be adjudicated as a
class action or consolidated proceeding.”
Despite this “no-class-action” arbitration provision, Plaintiffs filed a class action in the
Circuit Court of Baltimore County alleging that Sovereign had violated the Maryland Secondary
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Mortgage Loan Law by charging $2,847.00 in illegal fees. Sovereign responded to the
complaint by filing a petition seeking to compel arbitration and a motion to dismiss or to stay
proceedings. The Circuit Court granted the petition to enforce arbitration and stayed Plaintiff’s
original suit. Plaintiffs then appealed the Circuit Court’s ruling in the Court of Special Appeals
of Maryland. The intermediate appellate court affirmed the petition to enforce arbitration,
finding that the “no-class-action” provision was not unconscionable. Finally, Plaintiffs sought
relief in the Court of Appeals of Maryland.
The Court of Appeals found the “no-class-action” provision was not unconscionable, and
affirmed the intermediate appellate court’s ruling. The court noted that both federal and
Maryland law favor arbitration agreements. Moreover, the court observed that the Maryland
Uniform Arbitration Act closely mirrors the Federal Arbitration Act and provides that a “written
agreement to submit any existing controversy to arbitration or a provision in a written contract to
submit to arbitration any controversy arising between the parties in the future is valid and
enforceable, and is irrevocable, except upon grounds that exist at law or in equity for the
revocation of a contract.” Accordingly, if the arbitration agreement stands as valid and
enforceable under contract law, the “no-class-action” provision is also enforceable and is not, in
and of itself, unconscionable.
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RULE 2-231 OF THE MARYLAND RULES OF CIVIL PROCEDURE
RULE 2-231. CLASS ACTIONS
(a)
Prerequisites to a Class Action. One or more members of a class may sue or be
sued as representative parties on behalf of all only if (1) the class is so numerous that joinder of
all members is impracticable, (2) there are questions of law or fact common to the class, (3) the
claims or defenses of the representative parties are typical of the claims or defenses of the class,
and (4) the representative parties will fairly and adequately protect the interests of the class.
(b)
Class Actions Maintainable. Unless justice requires otherwise, an action may be
maintained as a class action if the prerequisites of section (a) are satisfied, and in addition:
(1)
the prosecution of separate actions by or against individual members of
the class would create a risk of the class would create a risk of
(A)
inconsistent or varying adjudications with respect to individual
members of the class that would establish incompatible standards of conduct for
the party opposing the class, or
(B)
adjudications with respect to individual members of the class that
would as a practical matter be dispositive of the interests of the other members not
parties to the adjudications or substantially impair or impede their ability to
protect their interests; or
(2)
the party opposing the class has acted or refused to act on grounds
generally applicable to the class, thereby making appropriate final injunctive relief or
corresponding declaratory relief with respect to the class as a whole; or
(3)
the court finds that the questions of law or fact common to the members of
the class predominate over any questions affecting only individual members and that a
class action is superior to other available methods for the fair and efficient adjudication of
the controversy. The matters pertinent to the findings include: (A) the interest of
members of the class in individually controlling the prosecution or defense of separate
actions, (B) the extent and nature of any litigation concerning the controversy already
commenced by or against members of the class, (C) the desirability or undesirability of
concentrating the litigation of the claims in the particular forum, (D) the difficulties likely
to be encountered in the management of a class action.
(c)
Certification. On motion of any party or on the court's own initiative, the court
shall determine by order as soon as practicable after commencement of the action whether it is to
be maintained as a class action. A hearing shall be granted if requested by any party. The order
shall include the court's findings and reasons for certifying or refusing to certify the action as a
class action. The order may be conditional and may be altered or amended before the decision
on the merits.
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(d)
Partial Class Actions; Subclasses. When appropriate, an action may be brought
or maintained as a class action with respect to particular issues, or a class may be divided into
subclasses and each subclass treated as a class.
(e)
Notice. In any class action, the court may require notice pursuant to subsection
(f)(2). In a class action maintained under subsection (b)(3), notice shall be given to members of
the class in the manner the court directs. The notice shall advise that (1) the court will exclude
from the class any member who so requests by a specified date, (2) the judgment, whether
favorable or not, will include all members who do not request exclusion, and (3) any member
who does not request exclusion and who desires to enter an appearance through counsel may do
so.
(f)
Orders in Conduct of Actions. In the conduct of actions to which this Rule
applies, the court may enter appropriate orders: (1) determining the course of proceedings or
prescribing measures to prevent undue repetition or complication in the presentation of evidence
or argument, (2) requiring, for the protection of the members of the class or otherwise for the fair
conduct of the action, that notice be given in the manner the court directs to some or all of the
members of any step in the action, or of the proposed extent of the judgment, or of the
opportunity of members to signify whether they consider the representation fair and adequate, to
intervene and present claims or defenses, or otherwise to come into the action, (3) imposing
conditions on the representative parties or intervenors, (4) requiring that the pleadings be
amended to eliminate allegations as to representation of absent persons, and that the action
proceed accordingly, (5) dealing with similar procedural matters. The orders may be combined
with an order under Rule 2-504, and may be altered or amended as may be desirable from time to
time.
(g)
Discovery. For purposes of discovery, only representative parties shall be treated
as parties. On motion, the court may allow discovery by or against any other member of the
class.
(h)
Dismissal or Compromise. A class action shall not be dismissed or compromised
without the approval of the court. Notice of a proposed dismissal or compromise shall be given
to all members of the class in the manner the court directs.
(i)
Judgment. The judgment in an action maintained as a class action under
subsections (b)(1) and (2), whether or not favorable to the class, shall include and describe those
whom the court finds to be members of the class. The judgment in an action maintained as a
class action under subsection (b)(3), whether or not favorable to the class, shall include and
specify or describe those to whom the notice provided in subsection (e)(1) was directed, and who
have not requested exclusion, and whom the court finds to be members of the class.
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MASSACHUSETTS
1.

Comparison with Rule 23 of the Federal Rules of Civil Procedure

Massachusetts Rule 23 differs from its federal counterpart in several significant respects.
First, the Massachusetts rule may be more conducive to vagueness in class definition due to the
omission of those portions of the federal rule that call for certification of a class as soon as
practicable after commencement of the action. Massachusetts Gen. Hosp. v. Rate Setting
Comm’n, 371 Mass. 705, 713, 359 N.E.2d 41, 47 (1977). One court has suggested that in certain
circumstances it may be proper to delay defining the class with precision until the time of
judgment. See Cleary v. Commissioner of Pub. Welfare, 21 Mass. App. Ct. 140, 153, 485
N.E.2d 955, 965 (1985).
Second, Massachusetts Rule 23 makes no allowance for the “limited issue” certification
that is expressly permitted by Fed. R. Civ. P. 23(c), which grants federal courts the discretion to
certify classes or subclasses as to a subset of the issues that are embraced by the named
plaintiffs’ complaint. The Supreme Judicial Court has held that, because the Massachusetts rule
was modeled after the federal rule, the Legislature’s omission of the “limited issue” language
from Mass. R. Civ. P. 23 reflected a conscious choice not to allow “limited issue” certification in
Massachusetts courts. Fletcher v. Cape Cod Gas Co., 394 Mass. 595, 602, 477 N.E.2d 116, 121
(1985). Nevertheless, in practice, some Massachusetts trial courts are willing to craft and certify
a narrower class than the one asserted in the plaintiff’s complaint when the alleged class is
overbroad and therefore does not satisfy the prerequisites of Mass. R. Civ. P. 23. See, e.g., Weld
v. CVS Pharmacy, Inc., Civ. A. No. 98-0897, 11 Mass. L. Rep. 21, 1999 WL 1565175, at *6
(Mass. Super. Ct. Nov. 19, 1999) (declining to certify the 25-state class alleged in plaintiffs’
Complaint, consisting of all CVS pharmacy customers nationwide, and instead certifying a far
narrower class consisting only of Massachusetts CVS pharmacy customers who received the
informational mailings at issue).
Third, subsection (b) of Mass. R. Civ. P. 23 differs from its federal counterpart in that it
does not specifically provide for certification where disposition on the merits will affect nonparty class members or where numerous persons make claims against a limited fund or resource
insufficient to satisfy all claims (see Fed. R. Civ. P. 23(b)(1)) or injunctive class actions (see Fed.
R. Civ. P. 23(b)(2)). Instead, certification is proper only where the plaintiffs bear the burden of
establishing that common questions of fact or law predominate and that a class action is superior
to other available methods for efficient and fair adjudication of the matter. Fletcher v. Cape Cod
Gas Co., 394 Mass. 595, 599, 477 N.E.2d 116, 119 (1985).
Finally, the Massachusetts rule, unlike its federal counterpart, neither requires that any
notice be provided to potential class members nor provides any opportunity to “opt out” of the
class. Fletcher v. Cape Cod Gas Co., 394 Mass. 595, 602, 477 N.E.2d 116, 121 (1985); Sullivan
v. First Mass. Fin. Corp., 409 Mass. 783, 790, 569 N.E.2d 814, 819 (1991). As set forth in Part 3
infra, the omission of the notice and “opt out” provisions in the Massachusetts rule functions to
Kevin McGinty is a Member of the Litigation Section in Mintz Levin’s Boston office. He gratefully acknowledges
the contributions of Mintz Levin associates John Stephan, Paul Tuchmann, Lisa Palin and Joseph Corselli to this
submission.
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preclude certification of national class actions in Massachusetts state courts in most suits for
money damages. Phillips Petroleum Co. v. Shutts, 472 U.S. 797, 811 (1985); Weld v. CVS
Pharmacy, Inc., Civ. A. No. 98-0897, 1999 WL 1565175, at *3 (Mass. Super. Ct. Nov. 19,
1999); Nark v. Siegel, Civ. A. No. 94-994, slip op. at 3 (Mass. Super. Ct. Sept. 30, 1999); QualCraft Indus., Inc. v. Realworld Corp., Civ. A. No. 98-1186, 1999 WL 1319209, at *2 (Mass.
Super. Ct. Mar. 1, 1999); but see Eldridge v. Provident Cos., Civ. A. No. 97-1009, 2000 WL
289640, at **3-4 (Mass. Super. Ct. Mar. 6, 2000) (holding a multistate class permissible under
Mass. R. Civ. P. 23 where every member of the proposed class had minimum contacts with
Massachusetts by signing contracts to act as sales representatives of an insurance company
headquartered in Massachusetts).
Additionally, the lack of an “opt out” provision may nullify the application of claim
preclusion principles to class actions under certain circumstances, effectively permitting
plaintiffs to bring both class actions and subsequent individual personal injury actions against a
defendant based on the same single event. Aspinall v. Philip Morris Cos., 442 Mass. 381, 397,
813 N.E.2d 476, 489 (2004) (reasoning that claim preclusion principles do not operate to bar
members of a certified class who proceed in a class action based purely on an economic theory
of damages from later seeking personal injury damages in individual lawsuits); Longval v.
O’Toole, 19 Mass. L. Rep. 308, 309-311 (Mass. Super. Ct. 2005) (holding as a general rule that
“a class action suit seeking only declaratory or injunctive relief does not bar subsequent
individual damage claims by class members, even if based on the same events”).
2.

Case Law Interpreting Specific Prongs of Mass. R. Civ. P. 2325/

A litigant seeking to certify a class action must satisfy the requirements of subdivisions
(a) and (b) of Mass. R. Civ. P. 23 and must be a member of the class he or she seeks to represent
at the time of certification. Gonzalez v. Commissioner of Correction, 407 Mass. 448, 451, 553
N.E.2d 1295, 1298 (1990). If an individual cannot maintain an action independently, he or she
cannot represent a class seeking relief. Doe v. Governor, 381 Mass. 702, 704-705, 412 N.E.2d
325, 327 (1980). These rules recognize that a named plaintiff with a personal stake may be more
motivated to adequately represent class interests. Gonzalez, 407 Mass. at 452, 553 N.E.2d at
1298.
The party or parties seeking class certification have the burden to establish that the
requirements of Rule 23 have been met. Fletcher v. Cape Cod Gas Co., 394 Mass. 595, 597, 477
N.E.2d 116, 118 (1985). A plaintiff, however, does not have the burden of producing evidence
sufficient to prove each Rule 23 requirement; rather, a plaintiff must provide “information
sufficient to enable the motion judge to make a reasonable judgment” that the class comports
with the rule. Weld v. Glaxo Wellcome, Inc., 434 Mass. 81, 87, 746 N.E.2d 522, 528 (2001).
Courts have broad discretion concerning certification, and appeals courts will reverse a trial
court’s finding only for abuse of discretion – meaning that the certification decision must be
“arbitrary, unreasonable, or capricious.” Id. at 85, 746 N.E.2d at 527. The trial judge may not
certify a class on the basis of “speculation or generalization regarding satisfaction of the
25/

Because there have been few reported decisions addressing the requirements of subdivision (a) of Mass. R. Civ.
P. 23, coupled with the fact that the wording of this subdivision is identical to the federal rule, counsel are
encouraged to look to the federal rule for guidance and to review each reported case under the Massachusetts rule
thoroughly.
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requirements of Rule 23,” and has the discretion to hold an evidentiary hearing before deciding a
class certification motion. Id. at 85, 746 N.E.2d at 527. Standing alone, however, a court’s
failure to hold an evidentiary hearing does not constitute an abuse of discretion. Id. at 85, 746
N.E.2d at 527.
The “decision as to class certification is not immutable; if at any time it appears that for
any reason [the representative] no longer fairly and adequately protects [the] interests of the
class, class status may be withdrawn or appropriately modified.” School Comm. of Brockton v.
Massachusetts Comm’n Against Discrimination, 423 Mass. 7, 14, 666 N.E.2d 468, 473 (1996).
A.

Rule 23(a)

Numerosity: The first prerequisite to class certification is that “the class is so numerous
that joinder of all members is impracticable . . . .” Mass. R. Civ. P. 23(a)(1). “Impracticable”
means impractical, unwise, or imprudent, rather than impossible. Brophy v. School Comm. of
Worcester, 6 Mass. App. Ct. 731, 735, 383 N.E.2d 521, 524 (qq1978). “A determination of
impracticability should depend on all circumstances surrounding the case, including the size of
the class, geographic dispersion, the nature of relief sought and the practicality of forcing
relitigation of a common core of issues.” Owens v. Capobianco, 1995 WL 808737, at *1 (Mass.
Super. Ct. April 25, 1995) (citations omitted). The Supreme Judicial Court has never attempted
to set any minimum number which would be necessary for a class suit. Reporters’ Notes to
Mass. R. Civ. P. 23, 43A M.G.L.A. p.217 (West 1992). Along with the number of class
members, courts also consider efficiency and judicial economy when making decisions on class
certification. Brophy v. School Comm. of Worcester, 6 Mass. App. Ct. 731, 735, 383 N.E.2d
521, 524 (1978).
Commonality: The second prerequisite to class certification is that there “are questions
of law or fact common to the class . . . .” Mass. R. Civ. P. 23(a)(2). The interest of each member
of the class does not have to be identical in all respects, but “the interest must arise out of a
common relationship to a definite wrong.” Spear v. H.V. Greene Co., 246 Mass. 259, 266, 140
N.E. 795, 797 (1923); Eldridge v. Provident Cos., Civ. A. 97-1099, 2000 WL 289640, at *6
(Mass. Super. Ct. Mar. 6, 2000). This is a more liberal standard than that which had been
applied prior to the enactment of Rule 23. The common law rule required that class members
have a “common interest in the subject matter of the suit.” See Spear, 246 Mass. at 265, 140
N.E. at 797. “So far as the Spear case required that the members of the class suffer a ‘joint
wrong,’ it imposes a more restrictive standard than our Rule 23. The purpose of the 1966
amendment to the Federal rule was to enlarge the scope of the class action device, and our Rule
23, though written in light of the Federal rule, omitted some of the restrictions in the Federal
rule.” Carpenter v. Suffolk Franklin Sav. Bank, 370 Mass. 314, 317-318, 346 N.E.2d 892, 895
(1976) (citations omitted). Few Massachusetts cases are on record interpreting the more liberal
requirement in any detail. In a recent a discussion of Massachusetts Rule 23, the Supreme
Judicial Court has suggested in dicta that plaintiffs satisfy the commonality requirement if their
claims “derive from a common course of conduct on the part of the defendants and present the
identical issue.” Aspinall v. Philip Morris Cos., Inc., 442 Mass. 381, 392, 813 N.E.2d 476, 486
(2004). Counsel should look to the Federal rule for further guidance. Additionally, while a
single transaction or occurrence or a series of transactions or occurrences does not appear to be
required to satisfy commonality under section (a), the predominance requirement of section (b)
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may imply such a requirement. Reporter’s Notes to Mass. R. Civ. P. 23, 43A M.G.L.A. p.217
(West 1992).
Typicality: Under Mass. R. Civ. P. 23(a)(3), the third prerequisite to class certification is
that “the claims or defenses of the representative parties are typical of the claims or defenses of
the class . . . .” Typicality may be satisfied by an allegation that a defendant acted consistently
toward a putative class. Fletcher v. Cape Cod Gas Co., 394 Mass. 595, 601, 477 N.E. 2d 116,
121 (1985). There must be a sufficient relationship between the injury to the named plaintiff and
the conduct affecting the class. Further, the claims of the named plaintiff and those of the class
must be based on the same legal theory. Weld v. Glaxo Wellcome, Inc., 434 Mass. 81, 87, 746
N.E. 522, 528-29 (2001). “The word ‘typical’ does not, however, require that all members of the
class be identically situated.” Reporters’ Notes to Mass. R. Civ. P. 23, 43A M.G.L.A. p.218
(West 1992).
Subsumed within the typicality requirement of Mass. R. Civ. P. 23(a)(3) is the principle
that a would-be-class representative, at a minimum, must be a member of the class he or she
purports to represent. See Gonzalez v. Commissioner of Correction, 407 Mass. 448, 451, 553
N.E.2d 1295, 1298 (1990); Cleary v. Commissioner of Pub. Welfare, 21 Mass. App. Ct. 140,
143, 485 N.E.2d 955, 958-959 (1985). This means, among other things, that the named plaintiff
must have standing to bring the claims he or she seeks to advance on behalf of the class. Doe v.
Governor, 381 Mass. 702, 704-05 (1980). In the context of a claim for injunctive relief,
however, a court “will not allow a defendant’s voluntary cessation of his allegedly wrongful
conduct with respect to [only the] named plaintiffs to moot the case for the entire plaintiff class.”
Wolf v. Commissioner of Pub. Welfare, 367 Mass. 293, 299, 327 N.E.2d 885, 889 (1975). In
addition, courts will overlook technical mootness with respect to a claim for injunctive relief
where the conduct at issue may be characterized as “capable of repetition, yet evading review.”
Gonzalez v. Commissioner of Correction, 407 Mass. 448, 450, 553 N.E.2d 1295, 1297 (1990).
The Massachusetts Supreme Judicial Court has relaxed the typicality requirement in the
context of a class action brought against multiple defendants. In Weld v. Glaxo Wellcome, Inc.,
434 Mass. 81, 746 N.E.2d 522 (2001), the Supreme Judicial Court held that the trial court did not
abuse its discretion in concluding that the claims of the named plaintiff were “typical” and
certifying the proposed class, even though the sole named plaintiff personally had standing to
assert claims against only one of the four pharmaceutical manufacturer defendants, with the other
three manufacturer defendants having no contacts whatsoever with the named plaintiff. Id. at 8792, 746 N.E.2d at 529-31. Invoking the “juridical links doctrine,” the court reasoned that Rule
23, like the permissive joinder standard contained in Rule 20(a), is a “procedural device that
permits collective adjudication of related claims, not a substantive rule that results in joint and
several liability.” Id. at 90-91, 746 N.E.2d at 530-31. While the absence of any nexus between
the named plaintiff and the three other defendants may be a defense that these defendants can
assert against the named plaintiff’s right to recover from them, this potential defense does not
render the named plaintiff’s claims atypical. Id. at 90-91, 746 N.E.2d at 530-31.
In adopting this liberal reading of Rule 23, the SJC departed from the majority view in
other jurisdictions concerning the treatment of claims involving multiple defendants. See, e.g.,
Baltimore Football Club, Inc. v. Superior Ct., 171 Cal. App. 3d 352, 361, 215 Cal. Rptr. 323, 328
(1985) (named plaintiff, a San Francisco Forty-Niners season ticket holder, lacked standing to
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bring a class action on behalf of season ticket holders of all twenty-eight NFL franchises because
plaintiff had no claims against any team other than the Forty-Niners); see also LaMar v. H. & B.
Novelty & Loan Co., 489 F.2d 461, 465 (9th Cir. 1973) (claims of named plaintiff doing
business with a single pawnbroker were not typical of those of putative class in action instituted
against all pawnbrokers in the state of Oregon); Thompson v. Board of Educ. of Romeo
Community Schools, 709 F.2d 1200, 1206 (6th Cir. 1983) (plaintiffs in employment
discrimination lawsuit could not maintain a class action against school districts by whom they
had not been employed).
Adequacy: The fourth and final prerequisite to class certification is that “the
representative parties will fairly and adequately protect the interests of the class.” Mass. R. Civ.
P. 23(a)(4). Under Rule 23(a)(4) the class representative has the responsibility to protect the
interests of all class members. Spence v. Reeder, 382 Mass. 398, 409, 416 N.E.2d 914, 921
(1981). Accordingly, “[f]or a plaintiff to be a fair and adequate representative of the class, the
plaintiff must have 1) no potential conflicts with the proposed class members and 2) qualified,
experienced counsel able to vigorously conduct the proposed litigation.” Eldridge v. Provident
Cos., Civ. A. 97-1099, 2000 WL 289640, at *7 (Mass. Super. Ct. Mar. 6, 2000) (citing Andrews
v. Bechtel Power Corp., 780 F.2d 124, 130 (1st Cir. 1985)).
B.

Rule 23(b)

If the four prerequisites of Rule 23(a) are satisfied, Mass. R. Civ. P. 23(b) provides that a
lawsuit may be maintained as a class action only if the court finds (i) “that the questions of law
or fact common to the members of the class predominate over any questions affecting only
individual members,” (the so-called “predominance” requirement) and (ii) “that a class action is
superior to other available methods for the fair and efficient adjudication of the controversy” (the
so-called “superiority” requirement). The predominance and superiority requirements of Mass.
R. Civ. P. 23(b) “introduce a highly discretionary element” into the court’s analysis. Baldassari
v. Public Fin. Trust, 369 Mass. 33, 40, 337 N.E.2d 701, 706 (1975). Courts have broad
discretion when deciding Rule 23 motions, “a discretion that is particularly extensive when
dealing with the superiority requirement of Rule 23(b).” Berry v. Town of Danvers, 34 Mass.
App. Ct. 507, 515, 613 N.E.2d 108, 112 (1993).
Superiority: Massachusetts courts balance the benefits and burdens of class actions
against alternative means to resolve a controversy. Unlike its federal counterpart, however,
Mass. R. Civ. P. 23(b) does not delineate a list of factors for courts to consider when undertaking
this balancing test. Courts generally consider whether individual suits or “test case” actions
make better use of resources and better promote fairness among similarly situated litigants. See
Carpenter v. Suffolk Franklin Sav. Bank, 370 Mass. 314, 321, 346 N.E.2d 892, 897 (1976).
Where common issues predominate, a class action may be the superior option for litigants.
Sniffin v. Prudential Ins. Co. of Am., 11 Mass. App. Ct. 714, 724-725, 419 N.E.2d 308, 314-315
(1981). This is particularly so where the class would aggregate numerous small claims whose
likely range of recovery would preclude any individual plaintiff from having his or her day in
court. Weld v. Glaxo Wellcome, Inc., 434 Mass. 81, 93, 746 N.E. 522, 532 (2001).
Predominance: “‘Although common questions need not be dispositive of the entire class
action, . . . their resolution should at least provide a definite signal of the beginning of the end.’”
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Fletcher v. Cape Cod Gas Co., 394 Mass. 595, 603, 477 N.E.2d 116, 122 (1985) (quoting
Mertens v. Abbott Lab., 99 F.R.D. 38, 41 (D.N.H. 1983)). Massachusetts courts have not
established a clear-cut test for this requirement. In some cases, personal injury liability questions
have failed to meet this test, see Fletcher v. Cape Cod Gas Co., 394 Mass. 595, 603, 477 N.E.2d
116, 122 (1985), as have questions concerning individual inmates’ domicile for voting purposes,
see Dane v. Registrars of Voters of Concord, 374 Mass. 152, 160, 371 N.E.2d 1358, 1364
(1978), and questions that require consideration of an individual’s state of mind see Schrier v.
BankNorth, No. 02-1050B, 2004 Mass. Super. LEXIS 625, at *13 (Mass. Super. Ct. December
30, 2004); cf. Dessources v. Copart of Conn., Inc., No. 03-2164C, 2004 Mass. Super. LEXIS
651, at *12 (Mass. Super. Ct. December 8, 2004) (raising the same concerns as Schrier, but
classifying them as a failure to satisfy the “typicality” requirement). On the other hand, the
predominance requirement was deemed satisfied in a case alleging that a program operated by
the defendants constituted a per se invasion of privacy – notwithstanding the court’s recognition
that individualized inquiries might ultimately prove necessary to determine whether each
individual class member suffered any damages. Weld v. Glaxo Wellcome, Inc., 434 Mass. 81,
90-93, 746 N.E. 522, 531-32 (2001).
3.

Nationwide Class Actions Generally Precluded in Suits for Money Damages

The most significant differences between Mass. R. Civ. P. 23 and Fed. R. Civ. P. 23 – no
“opt out” provision and the lack of a mandatory notice requirement – work together to preclude
certification of a nationwide class of plaintiffs in Massachusetts state court in a suit for money
damages. See, e.g., Phillips Petroleum Co. v. Shutts, 472 U.S. 797, 811 (1985) (due process
violation to certify a class that includes members who lack minimum contacts with the forum
state unless the absentee class members receive notice, an opportunity to be heard, and an
opportunity to “opt out” of the class); Weld v. CVS Pharmacy, Inc., Civ. A. No. 98-0897, 1999
WL 1565175, at *3 (Mass. Super. Ct. Nov. 19, 1999) (refusing to certify a 25-state class
consisting of all CVS pharmacy customers on ground that, to do so would violate the due process
rights of all non-Massachusetts members of the proposed class who had no minimum contacts
with Massachusetts and would not have any opportunity to opt out of the suit); Nark v. Siegel,
Civ. A. No. 94-994, slip op. at 3 (Mass. Super. Ct. Sept. 30, 1999) (“This court cannot exercise
personal jurisdiction over a nationwide class of plaintiffs because Mass. R. Civ. P. 23 does not
afford potential class members due process by providing an opportunity to remove oneself from
the class by ‘opting out.’”). This prohibition against a nationwide class applies even when the
defendant does not oppose class certification. See Qual-Craft Indus., Inc. v. Realworld Corp.,
Civ. A. No. 98-1186, 1999 WL 1319209, at *2 (Mass. Super. Ct. Mar. 1, 1999) (refusing to
certify a national settlement class requested by both parties in connection with the settlement of a
Y2K action).
There are two limited circumstances when a nationwide class in Massachusetts state court
may be permissible. First, the absence of an “opt out” provision may not constitute a per se bar
to a nationwide class when the suit seeks predominantly equitable relief. See Eldridge v.
Provident Cos., Civ. A. No. 97-1009, 2000 WL 289640, at *5 (Mass. Super. Ct. Mar. 6, 2000).
Courts have construed this exception narrowly, however, and require that any monetary relief
requested be purely “incidental” in nature and flow “automatically” from the injunctive relief
sought before certification may be considered. Weld v. CVS Pharmacy, Inc., Civ. A. No. 980897, 1999 WL 1565175, at **3-4 (Mass. Super. Ct. Nov. 19, 1999); Eldridge v. Provident Cos.,
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Civ. A. No. 97-1009, 2000 WL 289640, at *5 (Mass. Super. Ct. Mar. 6, 2000). Second, a
nationwide class may be permissible when the plaintiff can demonstrate that every member of
the proposed class has minimum contacts with Massachusetts even though a number of the
proposed class members do not reside in the state. Id. at **3-4 (all of the insurance brokers in
the proposed class had signed contracts to act as sales representatives of an insurance company
headquartered in Massachusetts, and therefore had minimum contacts with the state). The
Eldridge case was also a suit seeking “predominantly” equitable relief, however, so it is unclear
whether this second potential exception has any applicability outside of the equitable relief
context.
4.

Consumer Class Actions Under Mass. Gen. Laws c. 93A
A.

Class Certification Under Mass. Gen. Laws c. 93A, § 9(2)

The Massachusetts statute governing unfair or deceptive trade practices, Mass. Gen.
Laws c. 93A, § 9(2), provides an additional vehicle for the certification of a consumer class
action in Massachusetts state court. The requirements for class certification under this statute are
less well-defined than under Mass. R. Civ. P. 23:
Any persons entitled to bring [a consumer claim under Chapter
93A] may, if the use or employment of the unfair or deceptive act
or practice has caused similar injury to numerous other persons
similarly situated and if the court finds in a preliminary hearing
that he adequately and fairly represents such other persons, bring
the action on behalf of himself and such other similarly injured and
situated persons; the court shall require that notice of such action
be given to unnamed petitioners in the most effective practicable
manner. Such action shall not be dismissed, settled or
compromised without the approval of the court, and notice of any
proposed dismissal, settlement or compromise shall be given to all
members of the class of petitioners in such manner as the court
directs.
Mass. Gen. Laws. ch. 93A, § 9(2) (2006). In substance, courts construe the requirements of
§ 9(2) to parallel the four prongs of Mass. R. Civ. P. 23(a) but, consistent with the text of § 9(2)
omit the “predominance” and “superiority” requirements contained in Mass. R. Civ. P. 23(b). In
Baldassari v. Public Fin. Trust, 369 Mass. 33, 38, 337 N.E.2d 701, 705 (1975), the Supreme
Judicial Court held that these omissions from Chapter 93A were no accident and that the
Legislature intended the requirements for class certification under Chapter 93A to be less
restrictive than under Mass. R. Civ. P. 23.
That is not to say that courts presumptively certify classes brought under Chapter 93A.
Ten years after Baldassari, the Supreme Judicial Court retreated somewhat from its earlier
position and held that even if a plaintiff satisfies all of the Rule 23(a) requirements expressly
referenced in Chapter 93A, a judge applying Chapter 93A still has the discretion to deny class
certification based upon the “predominance” and “superiority” considerations articulated in
Mass. R. Civ. P. 23(b) – notwithstanding the fact that these Rule 23(b) factors are not mentioned
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anywhere in Chapter 93A. See Fletcher v. Cape Cod Gas. Co., 394 Mass. 595, 605-606, 477
N.E.2d 116, 122 (1985). The Court also cautioned that this discretion must be balanced against
“a pressing need for an effective private remedy for consumers”, and that “traditional
technicalities are not to be read into the statute in such a way as to impede the accomplishment of
substantial justice.” Id. at 605-606, 477 N.E.2d at 122. As a result, lower courts in
Massachusetts today are split on the standards for class certification under Chapter 93A. Some
courts exercise the discretion granted by the Supreme Judicial Court in Fletcher and require that
plaintiffs seeking to bring a consumer class action under Chapter 93A satisfy all of the
requirements set forth in Mass. R. Civ. P. 23. See, e.g., Eldridge v. Provident Cos., Civ. A. No.
97-1009, 2000 WL 289640, at *6 (Mass. Super. Ct. Mar. 6, 2000); Weld v. CVS Pharmacy, Inc.,
Civ. A. No. 98-0897, 1999 WL 1565175, at *4 (Mass. Super. Ct. Nov. 19, 1999). In contrast,
other courts remain of the view that the considerations set forth in Mass. R. Civ. P. 23(b) have no
place in an analysis of whether class certification is appropriate under Chapter 93A. See Olson
v. Energy North, Inc., Civ. A. No., 98-00228, 1999 WL 1332362, at *4 (Mass. Super Ct. Jan. 14,
1999).
Recent decisions of the Supreme Judicial Court have further refined the interpretation of
Section 9(2). In 2004, the Court’s decision in Aspinall v. Philip Morris Companies, 442 Mass.
381, 813 N.E.2d 476 (2004), reinforced the principle that the Rule 23(b) predominance inquiry is
inapplicable to class actions brought under Mass. Gen. Laws c. 93A, § 9(2). There, the Supreme
Judicial Court reversed a ruling of a single justice of the Massachusetts Appeals Court
decertifying a plaintiff class alleging that the defendant tobacco company had committed
deceptive acts in violation of Chapter 93A by marketing and selling “light” cigarettes that were
advertised as providing low tar and nicotine to smokers, when in fact most smokers would not
receive decreased levels of tar and nicotine from those delivered by ordinary cigarettes. In a
decision decertifying the plaintiff class, the single justice ruled that the Superior Court had
erroneously failed to consider any of the plaintiff class members’ individual characteristics, but
instead had focused exclusively on the defendant’s conduct. Insofar as some members of that
plaintiff class did not suffer any harm at all, the single justice concluded that a finding of
causation of harm under Chapter 93A would depend on “individualized smoking patterns” that
rendered the certified class overbroad and assured that common issues would not predominate.
See Aspinall v. Philip Morris Cos., No. 02-J-4, 2003 WL 21297272 at *1, *2, *7 (Mass. App. Ct.
May 27, 2003).
On direct appellate review, the Supreme Judicial Court reversed the single justice,
holding that a class action was “not only an appropriate method” to address plaintiffs’ claims
“but, pragmatically, the only method whereby [the putative class] can seek redress for the alleged
[injury].” 442 Mass. at 393, 813 N.E.2d at 486. The Court stressed its own earlier admonition in
Fletcher that a judge deciding a certification request under Chapter 93A must keep in mind the
“pressing need for an effective private remedy for consumers.” Id. at 391-392, 813 N.E.2d at
485. In Aspinall, the Court held that lack of a requirement under 93A to show reliance on an
alleged misrepresentation, coupled with economic damages theories that did not rely on
individual proof, favored certification of a class bound by defendants’ alleged common course of
conduct, i.e “misrepresent[ion] [of] material information concerning the design, function,
marketing, toxicity, and tar and nicotine yields” or light cigarettes. Id. at 392-393, 813 N.E.2d at
485-86. In addition to clarifying that Chapter 93A does not contain a “predominance”
requirement, Aspinall further cautioned against equating the “similarity requirements” of Rule
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23(a) with 93A’s requirement that the parties seeking certification are “similarly situated” and
have suffered from “similar injury.” Id. at 391, 813 N.E.2d at 485.
While Aspinall strongly suggested that individual questions of injury and causation
would not prevent class certification under § 9(2) where plaintiffs could allege a common course
of unfair or deceptive conduct in violation of Chapter 93A, the recent decision of the Supreme
Judicial Court in Hershenow v. Enterprise Rent-A-Car Company, 445 Mass. 790 (2006),
indicates that causation and injury will not necessarily be presumed, even in cases where it is
undisputed that the defendant’s actions are per se “unfair” or “deceptive” within the meaning of
Mass. Gen. Laws c. 93A, § 2. In Hershenow, the plaintiff rented a car from the defendant and
purchased an optional collision damage waiver (“CDW”) policy. It was essentially undisputed
that some of the terms of the CDW at issue did not comply with relevant Massachusetts statutory
and regulatory requirements. Id. at 791-93. Plaintiff’s rental car suffered no damage and
plaintiff made no claims under the CDW, but nonetheless sued defendant, alleging that the illegal
CDW provisions constituted per se unfair and deceptive conduct in violation of Chapter 93A,
entitling him and a putative class of persons who also purchased the CDW to recover nominal
damages of $25 under Mass. Gen. Laws c. 93A, § 9(3). Defendant sought and obtained
summary judgment on the ground that plaintiff, having not been hindered in making a claim
against the CDW based on the illegal provisions (his car was undamaged and he made no claims
at all) had not satisfied the requirement under Chapter 93A that the defendant’s illegal actions
had caused him injury. The Supreme Judicial Court affirmed the ruling below, holding that
“because the CDW did not cause the plaintiffs to suffer any loss, they have failed to satisfy the
causation requirement of the ‘injury’ provision of G.L. c. 93A § 9(1); proving a causal
connection between the deceptive act and a loss to the consumer is an essential predicate for
recovery under our consumer protection statute.” Id. at 791.
In so ruling, the Court distinguished Hershenow from Aspinall. There, the Court
reasoned, because the “deceptive advertising could reasonably be found to have caused a person
to act differently from the way he [or she] otherwise would have acted,” causation was
established. 442 Mass. at 394, 813 N.E.2d at 486. (quotations omitted). In Hershenow, on the
other hand, there was no showing that if the non-compliant provisions of Defendant’s CDW’s
had complied with the Massachusetts rules and regulations, any consumer (the named plaintiffs
in particular) would have acted any differently.
While Hershenow, unlike Aspinall, was not a class certification decision, its holding that
plaintiffs cannot be presumed to satisfy the causation and injury requirements of Chapter 93A
merely through proof of unfair or deceptive conduct imposes a heavier burden on plaintiffs
seeking class certification under § 9(2), as the allegation that conduct violates Chapter 93A will
no longer suffice to establish the “causation of similar injury” element for certification of a class
under Chapter 93A. In one of the first reported cases applying Hershenow in the class
certification context, the Superior Court judge who decided the Hershenow case at the trial court
level denied a motion to certify a plaintiff class due to the inability to show that the defendant’s
conduct caused similar injury to all class members. Besseck v. New England Water Heater Co.,
Inc., 2006 WL 2089702 (Mass. Super. Ct. Jul. 5, 2006) (van Gestel, J.). In Besseck, the putative
class consisted of individuals who leased water heaters from a defendant and who alleged that
termination of a policy under which the defendant removed water heaters from lessees’ homes
was unfair conduct in violation of Chapter 93A. Plaintiffs, however, conceded that they never
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entered into any written lease with Defendant. Id. The Court also found that the named
plaintiffs were unable to demonstrate any money damages caused to them by the refusal of
Defendant to remove their old water heaters. Accordingly, Judge van Gestel found that neither
putative class representative had suffered an injury as required by c. 93A. Id. at *4. Judge van
Gestel also noted that because the named plaintiffs never signed a lease with Defendant, those
aspects of the complaint relating to the lease do not apply to the named plaintiffs, so there is not
sufficient commonality with the members of the proposed class who did sign such leases. Thus,
the motion to certify the class was denied. Id.
B.

Notice Requirements For Chapter 93A Class Actions

Chapter 93A also differs from Mass. R. Civ. P. 23 with respect to notice to a certified
plaintiff class. While Massachusetts Rule 23 does not make any provision for notice, Chapter
93A requires that notice of the class action “be given to unnamed petitioners in the most
effective practicable manner.” Mass. Gen. Laws c. 93A, § 9(2). However, Chapter 93A, like
Mass. R. Civ. P. 23, does not contain any “opt out” provision. As a result, a nationwide class
action seeking monetary damages may not be certified under Chapter 93A either without running
afoul of the due process requirements articulated by the United States Supreme Court in Phillips
Petroleum Co. v. Shutts, 472 U.S. 797, 811 (1985).
Where practicable, notice under Section 9(2) should be effected by individualized notice
to members of the class. See Aspinall v. Philip Morris Cos., Civ. A. No. 98-6002-H, 2005 WL
3629357 at *2 (Mass. Super. Ct. Dec. 7, 2005). If the cost of providing such notice can be
mitigated by enlisting the participation of the defendant in the delivery of the notices the court
may, in its discretion, impose some or all of the burden of notice on the defendant. See id. at *3.
5.

Conduct Of Class Actions In Massachusetts
A.

Discovery Of Absent Class Members

One of the few reported Massachusetts cases to deal with the question of discovery of
absent class members is Aspinall v. Philip Morris Cos., Civ. A. No. 98-6002-H, 2005 WL
3629358 at *2 (Mass. Super. Ct. Nov. 22, 2005). There, in proceedings on remand from the
Supreme Judicial Court’s decision in the case of the same name, the defendant sought to depose
156 absent class members to investigate whether the beliefs of class members conformed to the
plaintiffs’ perception of the “reasonable consumer” and to challenge class certification. In
response to plaintiffs’ objections to this proposed discovery, the trial court considered the
question of when absent class member discovery may be had in a class action. The court found
that discovery of absent class members will be permitted if: (1) the information sought is
relevant to common questions; (2) the discovery is sought in good faith and is not unduly
burdensome; and (3) the information is not available from the representative parties. Id. at *2.
The court noted that there is a “heavy burden” to justify interrogatories and an “even heavier”
burden to justify depositions. Id. at *3. Given that the defendants sought to take a large number
of depositions, the court applied a heightened level of scrutiny to each of the elements.
The defendants sought absent class member depositions as to both liability and to support
defendants’ efforts to decertify the class. The court rejected any discovery relating to
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decertifying the class, holding that it was not relevant to common questions. As to defendants’
substantive defenses, the court held that class discovery was only available as to “whether the
beliefs of class members conform to the plaintiffs’ perception of the ‘reasonable consumer.’” Id.
at *13. The defendants had sought discovery to show that members of the class did not rely on
the alleged misrepresentations, but the court held that these were not relevant to common
questions regarding materiality or deceptiveness. Id. at **6, 8, 13. However, the court permitted
limited discovery regarding whether the absent class members resembled the plaintiff’s allegedly
“reasonable consumer.” Id. at *13.
The 156 depositions sought were deemed too many. The court gave the defendants the
option of deposing 25 absent class members for no more than 2 hours each, or to survey a
representative sample of absent class members, provided that the parties could agree on
appropriate protocols. Id. at *29.
B.

Coordination With Other Proceedings

Class action litigation often concerns acts and occurrences that are the subject of
numerous parallel lawsuits. Such was the case in Van Emden Management Corporation v.
Marsh & McLennan Companies, 2005 WL 2456737 (Mass. Super. Ct., Sept. 21, 2005). There,
the plaintiff brought a class action against Marsh & McLennan Cos. (“Marsh”) and six insurance
companies alleging bid-rigging and kickback schemes. Among the claims advanced in the
complaint were counts alleging violation of Mass. Gen. Laws c. 93A § 11. At the time that the
Massachusetts complaint was filed, however, numerous other actions involving similar and
identical allegations were pending in various jurisdictions throughout the United States,
including a consolidated federal action in the District of New Jersey. Id. at *1-2.
Defendants in Van Emden moved to stay the proceedings in the Massachusetts case
pending resolution of the multi-district litigation in New Jersey. Plaintiff opposed the stay and
argued that “unique aspects of 93A relief, both from a substantive law perspective and
procedurally for class certification, [made] the Massachusetts state court forum the most
appropriate one….” Id. at *2. The court disagreed. While stating that it was mindful of the
Supreme Judicial Court’s emphasis that the “strong state interest in ensuring that 93A’s
expansive class certification standard be respected in practice,” the trial court nonetheless found
that the New Jersey litigation was being closely managed by the presiding federal judge, and
accordingly found no risk that the interests of Massachusetts would be subverted. Id. at *3.
Conversely, the court concluded that a denial of the stay would “disrupt the orderly disposition
of the national litigation and generate substantial economic costs for all parties involved,” and
would likely produce inconsistent rulings with respect to discovery, class certification, and
substantive matters. Id. For these reasons, the court granted the stay. Id. at *4.
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Text of Rule 23 of the Massachusetts Rules of Civil Procedure:
(a)
Prerequisites to Class Action. One or more members of a class may sue or be
sued as representative parties on behalf of all only if (1) the class is so numerous that joinder of
all members is impracticable, (2) there are questions of law or fact common to the class, (3) the
claims or defenses of the representative parties are typical of the claims or defenses of the class,
and (4) the representative parties will fairly and adequately protect the interests of the class.
(b)
Class Actions Maintainable. An action may be maintained as a class action if the
prerequisites of subdivision (a) are satisfied, and the court finds that the questions of law or fact
common to the members of the class predominate over any questions affecting only individual
members, and that a class action is superior to other available methods for the fair and efficient
adjudication of the controversy.
(c)
Dismissal or Compromise. A class action shall not be dismissed or compromised
without the approval of the court. The court may require notice of such proposed dismissal or
compromise to be given in such manner as the court directs.
(d)
Orders to Insure Adequate Representation. The court at any stage of an action
under this rule may require such security and impose such terms as shall fairly and adequately
protect the interests of the class in whose behalf the action is brought or defended. It may order
that notice be given, in such a manner as it may direct, of the pendency of the action, of a
proposed settlement, of entry of judgment, or of any other proceedings in the action, including
notice to the absent persons that they may come in and present claims and defenses if they so
desire. Whenever the representation appears to the court inadequate fairly to protect the interests
of absent parties who may be bound by the judgment, the court may at any time prior to
judgment order an amendment of the pleadings, eliminating therefrom all reference to
representation of absent persons, and the court shall order entry of judgment in such form as to
affect only the parties to the action and those adequately represented.
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MICHIGAN
1.

Text of Michigan Court Rule 3.501:
[see attached]

2.

Comparison with Rule 23 of the Federal Rules of Civil Procedure:

Michigan's General Court Rules of 1963 were substantially overhauled in 1983 with the
enactment of the Michigan Court Rules. The Michigan Court Rules borrowed from a number of
sources, including the Federal Rules of Civil Procedure and other states' rules. MCR 3.501
varies in some respects from Fed. R. Civ. P. 23. For example, the requirements under Fed. R.
Civ. P. 23(b)(3) apply to all Michigan class actions. MCR 3.501 also contains explicit
provisions on statutes of limitations and the filing of counter claims.
3.

Case Law Interpreting MCR 3.501.

Even though MCR 3.501 was enacted in 1983, there is a limited amount of case law
interpreting the new rule. Cases under the former rule may be useful if the language was carried
over from the previous rule. The Michigan appellate courts, recognizing the limited amount of
law, suggest referring to federal cases on class certification. Neal v. James, 252 Mich. App. 12;
651 N.W.2d 181 (2002); Brenner v. Marathon Oil Co., 222 Mich. App. 128, 565 N.W.2d 1
(1997).
The Michigan circuit courts have jurisdiction over all class actions without regard to
jurisdictional amounts in controversy. Dix v. American Bankers Life Assurance Co., 429 Mich.
410, 415 N.W.2d 206 (1987). An order certifying a class will only be reversed on appeal if it is
clearly erroneous. Mooahesh v. Department of Treasury, 195 Mich. App. 551, 492 N.W.2d 246
(1992); Zine v. Chrysler Corp., 236 Mich. App. 261, 600 N.W.2d 384 (1999). A preliminary
ruling that a class may be certified may not be subject to appeal, but the court of appeals may
grant leave to appeal a “permanent”/final class certification order. Wilson v. Sinai Grace
Hospital, 2004 Mich. App. LEXIS 1099 (Apr. 29, 2004).
Note that the United States Court of Appeals for the Sixth Circuit held in Olden v.
Lafarge Corp., No. 02-1148, 383 F.3d 495 (6th Cir., Sept. 7, 2004), reh’g denied, 2004 U.S.
App. LEXIS 24243 (6th Cir. November 10, 2004), cert. denied, 125 S. Ct. 2990 (2005), that 28
U.S.C. § 1367, enacted in 1990, overruled Zahn v. Int’l Paper Co., 414 U.S. 291 (1973). This
means that in class actions filed in the Michigan state courts, the claims of absent class members
may be aggregated in order to meet the $75,000 jurisdictional minimum needed for federal court
diversity jurisdiction under 28 U.S.C. § 1332(a).

Dennis K. Egan is a shareholder with the firm of Butzel Long in Bloomfield Hills, Michigan, He regularly defends
corporate clients in defending class actions in state and federal courts. Mr. Egan serves as co-chair of the State
Laws Subcommittee of the Litigation Section's Class Actions and Derivative Suits Committee and is also the
Executive Editor of this Survey.
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a.

Rule 3.501(A)

Rule 3.501(A) contains five requirements for a class action, all of which must be
satisfied. A&M Supply Co. v. Microsoft Corp., 252 Mich. App. 580; 654 N.W.2d 572 (2002).
The plaintiff seeking class certification bears the burden of proof. Zine v. Chrysler Corp., 236
Mich. App. 261, 600 N.W.2d 384 (1999); Tinman v. Blue Cross & Blue Shield of Michigan, 264
Mich. App. 546; 692 N.W.2d 58 (2004). A court cannot preclude certification of an action as a
class action without considering the requirements of this rule. Salesin v. State Farm Fire &
Casualty Co., 229 Mich. App. 346; 581 N.W.2d 781 (1998). A threshold requirement is that the
proposed class representative is a member of the class. A plaintiff who cannot maintain the
cause of action as an individual is not qualified to represent the proposed class. Camden v.
Kaufman, 240 Mich. App. 389; 613 N.W.2d 335 (2000); Zine, supra; McGill v. Automobile
Ass’n of Michigan, 207 Mich. App. 402, 525 N.W.2d 12 (1994).
Anderson v. Indian Village Manor Associates, LLC, 2002 Mich. App. LEXIS 669 (Apr.
30, 2002)(unpublished)26, reversed and remanded an order certifying a class of residential
apartment building tenants because the lower court granted certification by simply announcing
that a class would be certified. There was no analysis of the requirements of MCR 2.305, and
the order was likewise terse and cursory. Similarly, in Rennie v. Marble Head Lime, Inc., 2005
Mich. App. LEXIS 1445 (June 16, 2005)(unpublished), the Court of Appeals remanded the case
to the lower court for consideration of the issue of adequacy of representation because the lower
court record was unclear as to whether the lower court adequately scrutinized plaintiffs’ claims
regarding adequacy of representation.
In Keech v. S.R. Jacobson Devel. Co., 2006 Mich. App. LEXIS 1813 (June 13, 2006), Plaintiffs’
participation in the settlement of a national class action against the manufacturer of allegedly
defective wood siding barred any claim against defendant builder. The federal settlement
expressly applied to “individuals and companies involved in the distribution, installation,
construction and first-time sale of structures with siding" and "any third party involved in
building, installing or distributing the product."
Numerosity. The class must be so numerous that joinder of all members is
impracticable. There is no particular minimum number of members necessary to meet the
requirement. Zine, supra; Hill v. City of Warren, 2003 Mich. App. LEXIS 268 (Feb. 4,
2003)(unpublished); rev’d on other grounds 469 Mich. 958; 671 N.W.2d 534 (2003). The exact
number of members need not be known as long as general knowledge and common sense
indicate that the class is large. Hill, supra. Because the court cannot determine if joinder of the
class members would be impracticable unless it knows that approximate number of members, the
plaintiff must adequately define the class so potential members can be identified and must
present some evidence of the number of class members or otherwise establish by reasonable
Under Mich. Court R. 7.215(J), panels of the Court of Appeals must follow the rule of law established by a prior
published decision of a panel of the Court of Appeals issued on or after November 1, 1990. Unpublished decisions
are not precedentially binding under stare decisis, although they may be cited to the courts. Mich. Ct. R.
7.215(C)(1).
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estimate the number of class members. Id. The presence of at least 350 minority employees
affected by a governmental law department reorganization was sufficient. Neal v. James, 252
Mich. App. 12; 651 N.W.2d 181 (2002). A class of 700 patients suing a hospital over allegedly
inadequate sterilization of endoscopic equipment was sufficiently numerous. Creech v. W.A.
Foote Memorial Hospital, 2004 Mich. App. LEXIS 1404 (Jun. 8, 2004)(unpublished).
A school district seeking certification of a class of school districts alleging the right to
insurance coverage of Y2K problems failed to demonstrate that a sufficient number of school
districts had such problems so as to satisfy the numerosity requirement. Royal Oak School
District v. MASB-SEG Property and Casualty PPL, Inc., 2003 Mich. App.LEXIS 2352 (Sept. 16,
2003)(unpublished). A subclass of eight was not sufficiently numerous. Kennedy Masonry, Inc.
v. Associated Builders & Contrs. Of Michigan Workers Compensation Fund, 2004 Mich. App.
LEXIS 2943 (Mich. Ct. App. 2004).
In Keech v. S.R. Jacobson Devel. Co., 2006 Mich. App. LEXIS 1814 (June 13, 2006), the
Court of Appeal reversed the lower court’s certification of a class of purchasers of allegedly
defective wood siding because the class representative failed to demonstrate that anyone other
than himself was in his alleged subclass. In Jackson v. Wal-Mart Stores, Inc., 2005 Mich. App.
LEXIS 2975 (Nov. 29, 2005), the Court of Appeals affirmed the denial of class certification in a
case brought by a Wal-Mart employee who claimed that during a six-year period, the company
was requiring employees to wrok “off the clock” and was denying paid breaks. The court would
not assume that all Wal-Mart employees in Michigan were affected, and Plaintiff did not carry
his burden of proof regarding numerosity.
Commonality. There must be questions of law and fact common to the members of the
class that predominate over questions affecting only individual members. This factor is
concerned with whether there is a common issue the resolution of which will advance the
litigation. Communications Workers of America, Local 4100 v. Ameritech Services, Inc., 2003
Mich. App. LEXIS 1494 (June 24, 2003)(unpublished); A&M Supply Co. v. Microsoft Corp., 252
Mich. App. 580; 654 N.W.2d 572 (2002); Zine, supra. The issues in the class that are subject to
generalized proof, thus applicable to the case as a whole, must predominate over those issues that
are subject only to individualized proof. Id. But there is no requirement that all questions
necessary for ultimate resolution be common to the members of the class. A&M Supply Co. v.
Microsoft Corp., 252 Mich. App. 580; 654 N.W.2d 572 (2002); Grigg v. Michigan National
Bank, 405 Mich. 148; 274 N.W.2d 752 (1979). Commonality is not satisfied if liability is
resolved pre-certification, leaving only individualized damages issues to be resolved. Salesin v.
State Farm Fire & Casualty Co., 2003 Mich. App. LEXIS 2508 (Oct. 7, 2003).
Certification of a class of female teachers who had been denied maternity-related
disability benefits was properly denied because of the presence of seven different collective
bargaining agreements during the class period and individual issues, including exhaustion of
remedies and mitigation of damages. Lee v. Board of Education, 184 Mich. App. 502, 459
N.W.2d 1 (1989). Certification of a class of no-fault auto insureds who had been denied
inpatient television and telephone services was reversed on appeal, because whether such
services are an allowable expense under Michigan’s no-fault statute depended on an individual
analysis of the facts and circumstances of each insured. Hamilton v. AAA Michigan, 248 Mich.
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App. 535; 639 N.W. 2d 837 (2001). ). Similarly, casino patrons alleging wrongful detention by
security guards failed to show commonality because liability depended upon individual conduct
of patrons and guards. Stiglmaier v. Detroit Entertainment, L.L.C., 2004 Mich. App. LEXIS
2292 (Aug. 31, 2004)(unpublished).
Certification of minority legal personnel in a city law department claiming racial
discrimination was reversed in Neal v. James, 252 Mich. App. 12; 651 N.W.2d 181 (2002). The
only common issue alleged concerned the reorganization of the law department. Under federal
precedents, workforce changes made during a reorganization do not satisfy commonality because
resolution of the merits will involve a review of each plaintiff’s individual qualifications, work
performance, and other individual factors.
Similarly, in Communications Workers of America, Local 4100 v. Ameritech Services,
Inc., 2003 Mich. App. LEXIS 1494 (June 24, 2003)(unpublished), the Court of Appeals reversed
certification of a class of African-American telephone technicians who complained that a new
performance review program operated in a discriminatory fashion. Commonality was not
satisfied because the employees had varied work histories and employment circumstances.
Plaintiffs’ theories of liability were based upon disparate impact and disparate treatment, the
latter subject to different methods of proof. Individualized questions of damages and mitigation
also existed.
In Creech v. W.A. Foote Memorial Hospital, 2004 Mich App. LEXIS 1404 (June 8,
2004)(unpublished), the Court of Appeals affirmed the lower court’s certification of a class of
patients which sued a hospital over allegedly inadequate sterilization of endoscopic equipment.
Despite some factual variations, common questions such as whether defendant was negligent in
its disinfecting process were sufficient to meet the commonality requirement. In Vandenbroeck v.
Commonpoint Mortgage Co., 2004 Mich. App. LEXIS 2098 (Aug. 10, 2004)(unpublished), the
named plaintiff claimed that defendant mortgage companies had a practice of charging loan
discount fees without providing loan discounts. These allegations contained the requisite
commonality because the class members were all charged discount fees and did not receive
discounted interest rates in exchange.
In Tinman v. Blue Cross & Blue Shield of Michigan, 264 Mich. App. 546; 692 N.W.2d 58
(2004), the Court of Appeals reversed the denial of decertification of a class of patients
contesting the denial of amergency room benefits based upon the final diagnosis. The court
found that individual questions predominated. Rather than being subject to generalized proofs,
the evidence of the type of emergency health services and medically necessary services
provided, the medical conditions involved and whether they occurred suddenly, the signs and
symptoms that manifested those medical conditions, and whether payment was denied for
services up to the point of stabilization would all vary from patient to patient.
Commonality was not found in Kennedy Masonry, Inc. v. Associated Builders & Contrs.
Of Michigan Workers Compensation Fund, 2004 Mich. App. LEXIS 2943 (Mich. Ct. App.
2004), where construction companies sued claiming that their self-insured worker compensation
carrier improperly escrowed refunds due them. The court held that each individual class member
must establish that it is entitled to a surplus refund but for its withdrawal from the fund. But
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whether a class member was entitled to a surplus distribution depended on a number of facts
unique to that particular class member.
In Peet v. Sweet Onion, Inc., 2005 Mich. App. LEXIS 737 (Mar. 17, 2005), the Court of
Appeals reversed certification of a class of persons who allegedly became ill after eating food
prepared at defendant banquet hall on three different occasions. The common question of fact
was whether defendants served contaminated food at each of the three events. Thereafter,
questions affecting only individual members of the class would remain, including whether a class
member became ill after eating at one of the events, whether the illness was caused by eating
food served at the event or by a pathogen from some other source, what symptoms each class
member exhibited, the severity and duration of the symptoms, and what damages each class
member sustained. These questions would be subject to the particularized proof from each
potential victim and would obviously predominate over the simple, common question of fact.
In Williams v. Terra Energy, Inc., 2006 Mich. App. LEXIS 2309 (July 25, 2006), the
Court of Appeals for the second time reversed the lower court’s certification of a class of oil and
gas leaseholders who claimed that the lessee defrauded them out of royalty payments. There was
not a single question which if answered would establish class-wide liability. Each lease would
have to be examined to determine whether the leaseholder had not received royalty payments.
This destroyed commonality and also rendered the class representatives’ claims potentially
atypical.
Commonality did not exist in a class action brought by tenants against a landlord
regarding alleged improper deductions from security deposits because in individual analkysis of
each tenant’s situation would be required. Maier v. Community Resource Mgmt. Co., 2006 Mich.
App. LEXIS 708 (Mar. 16, 2006).
In Jackson v. Wal-Mart Stores, Inc., 2005 Mich. App. LEXIS 2975 (Nov. 29, 2005), the
Court of Appeals affirmed the denial of class certification in a case brought by a Wal-Mart
employee who claimed that during a six-year period, the company was requiring employees to
wrok “off the clock” and was denying paid breaks. Plaintiff based the claim on an equiable
theory of implied contract, which would require individualized determinations of whether the
company had been unjustly enriched as to each employee.
Typicality. The proposed class representative must be a member of the class, i.e., a
plaintiff who cannot maintain the action as an individual is not qualified to represent a class.
A&M Supply Co. v. Microsoft Corp., 252 Mich. App. 580; 654 N.W.2d 572 (2002); Zine v.
Chrysler Corp., 236 Mich. App. 261, 600 N.W.2d 384 (1999). The claims or defenses of the
representative parties must be typical of the claims or defenses of the class. In an employment
discrimination action, Neal v. James, 252 Mich. App. 12; 651 N.W.2d 181 (2002); held that
plaintiffs did not allege a single policy or practice of discrimination, but rather a set of individual
claims for discrimination. But the class representative in Creech, supra, made identical claims
over inadequately disinfected endoscopic equipment to those of the class. The Creech court
noted that class action litigation is preferable for claims of injuries resulting from a single
disaster or single course of conduct. . In Vandenbroeck v. Commonpoint Mortgage Co., 2004
Mich. App. LEXIS 2098 (Aug. 10, 2004)(unpublished), the named plaintiff claimed that
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defendant mortgage companies had a practice of charging loan discount fees without providing
loan discounts. These allegations contained the requisite typicality because the class
representative’s claim had the same essential characteristics of the class at large and was based
upon the same legal theory.
Adequacy. The representative parties must fairly and adequately assert and protect the
interests of the class. In Neal v. James, 252 Mich. App. 12; 651 N.W.2d 181 (2002), plaintiffs
did not demonstrate adequacy because of potential conflicts between class members, some of
whom were denied promotions., and the presence of highly individualized claims.
In Wilson v. Sinai Grace Hospital, 2004 Mich. App. LEXIS 1099 (Apr. 29,
2004)(unpublished), the Court of Appeals held that representatives of a class of patients suing
over a 90 day-plus delay in responding to requests for medical records were not rendered
inadequate representatives because the hospital subsequently provided the records to the named
plaintiffs. They still suffered the same injury suffered by the class members, i.e, having to wait
an inordinate amount of time to receive records to which they were entitled.
Superiority. Maintenance of the action as a class action must be superior to other
available means of adjudication in promoting the convenient administration of justice. The
concern is whether the issues are so disparate as to make a class action unmanageable. Lee v.
Board of Education, 184 Mich. App. 502, 459 N.W.2d 1 (1989); Dix v. American Bankers Life
Assurance Co., 429 Mich. 410, 415 N.W.2d 206 (1987). Matters such as the diversity of defenses
and counterclaims bear upon whether a class action suit promotes the convenient administration
of justice. Lee, supra; Grigg v. Michigan National Bank, 405 Mich. 148; 274 N.W.2d 752
(1979). In addressing this factor, the court is to consider, among other factors:
a)

Whether prosecution of separate actions by or against individual members of the
class would create a risk of either (i) inconsistent or varying adjudications with
respect to individuals that would confront the party opposing the class with
incompatible standards of conduct; or (ii), adjudications with respect to individual
class members that would as a practical matter be dispositive of the interests of
other members not parties to the adjudication or substantially impair or impede
their ability to protect their interests.

b)

Whether final equitable or declaratory relief might be appropriate with respect to
the class.

c)

Whether the action will be manageable as a class action.

d)

Whether in view of the complexity of the issues or the expense of litigation the
separate claims of the individual class members are insufficient in amount to
support separate actions.

e)

Whether it is probable that the amount which may be recovered by individual
class members will be large enough in relation to the expense and effort of
administrating the action to justify a class action.
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f)

Whether members of the class have a significant interest in controlling the
prosecution or defense of separate actions.

MCR 3.501(A)(2). A&M Supply Co. v. Microsoft Corp., 252 Mich. App. 580; 654 N.W.2d 572
(2002).
In Edgecumbe v. Cessna Aircraft Co., 171 Mich. App. 573; 430 N.W.2d 788 (1988), the
court of appeals affirmed denial of class certification of a suit over repairs to an allegedly
defective camshaft on an airplane. The court of appeals noted that the airplane manufacturer had
between 500 and 750 dealers in all fifty states and that the interplay of multiple states’ laws on
product liability and warranty issues would make litigation in a Michigan court cumbersome.
But in Creech, supra, the court affirmed certification of a class of patients alleging inadequate
sterilization of medical equipment due to satisfaction of the six factors listed above. In Wilson v.
Sinai Grace Hospital, 2004 Mich. App. LEXIS 1099 (Apr. 29, 2004)(unpublished), the lower
court devised an adequate way to notify class members of the class action involving alleged
improper sterilization of medical equipment without infringing on patient-physician privilege.
Opt-Out Rights. Class members have the right to opt-out of the action subject to the
authority of the court to order them to be made parties under other applicable court rules. Court
orders regarding whether parties have timely opted out will not be set aside unless clearly
erroneous.
Briney v. Kelsey-Hayes,
2001 Mich. App LEXIS 1192 (Aug. 21,
2001)(unpublished). Michigan class members who failed to opt out of a Minnesota class action
despite notice of the class action were barred from bringing an individual action in Michigan.
Brown v. Malt-O-Meal Co., 2003 Mich. App. LEXIS 2933 (Nov. 20, 2003)(unpublished).
Intervention Rights. Class members have the right to intervene in the action subject to
the authority of the court to regulate the orderly course of the action.
Statutory Minimum Relief Cases. An action for a penalty or minimum amount of
recovery without regard to actual damages imposed or authorized under a statute may not be
maintained as a class action unless the statute specifically authorizes its recovery in a class
action.
b.

Rule 3.501(B): Certification Procedure.

Time Limitations. The motion for class certification must be filed within 91 days of the
filing of the complaint. The time limit can be extended by stipulation or on motion for cause
shown. “Cause” does not mean “good cause”. Tindall v. State of Michigan, 2003 Mich. App.
LEXIS 993 (Apr. 17, 2003). If the plaintiff fails to file the motion within the allowed time, the
defendant may file a notice of the failure, upon which the class allegations are stricken. Motions
for decertification are treated as distinct and independent motions that implicate the same
considerations as a motion to certify a class action, rather than as a motion for reconsideration
and, therefore, are not subject to the time limitations on motions for reconsideration. Tinman v.
Blue Cross & Blue Shield of Michigan, 264 Mich. App. 546; 692 N.W.2d 58 (2004).
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Except on motion for good cause, a motion for class certification may not be considered
until all defendants are served or all unserved summonses have expired.
Consideration. The court has the option of granting the motion, denying it or
postponing a ruling pending discovery or other preliminary procedures. The court may limit
certification to particular issues or forms of relief, or may divide the proposed class into separate
classes for the purposes of certification or denial or revocation of certification. Any order
certifying a class must identify the class.
c.

Rule 3.501(C): Notice

The certification motion must include a proposal for notice or state reasons why a
determination of notice matters cannot then be made and offer a proposal as to when such
determination should be made. The court is to determine as soon as practicable the manner of
notice and may postpone notice until after discovery.
The court may require individual written notice to all members who can be identified
with reasonable effort. The court may also order notice through another method reasonably
calculated to reach the class members, including newspaper or magazine publication,
broadcasting, or dissemination through a trade or professional association, union or public
interest group. The court is to consider the extent and nature of the class, the relief requested, the
cost of notifying the members, the resources of plaintiff, and the possible prejudice to members
of the class if notice is not received.
The content of the notice is spelled out in MCR 3.501(C)(5). The notice shall include
notice of the right of a member of the class to be excluded from the action.
Plaintiff bears the cost of notice, which may be allowed as a taxable cost.
In Rennie v. Marble Head Lime, Inc., 2005 Mich. App. LEXIS 1445 (June 16,
2005)(unpublished), the Court of Appeals vacated the approval of a class action settlement
involving emission of lime dust and particulates where the lower court approved notice solely by
puiblication in three newspapers. Because of the nature of the case, the lower court erred in
permitting exclusive reliance on publication to serve notice on the unnamed members of the class
in question without stating on the record factual findings and legal conclusions to justify that
decision. The court remanded the case for full consideration of the notice issue.
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d.

Rule 3.501(D): Judgment.

The judgment shall describe the parties bound. A pre-certification judgment only binds
the named parties. A motion for summary disposition may be filed and decided before
certification. If granted in favor of a party seeking certification, that party is not precluded from
then representing the class in the action. A complaint which does not include class allegations
may not be amended to include such allegations after the granting of summary disposition.
A certified class action may not be dismissed or settled without court approval and notice
to the class. In Brenner v. Marathon Oil Co., 222 Mich. App. 128; 565 N.W.2d 1 (1997), the
court of appeals reversed the lower court’s approval of a class action settlement which was
opposed by 87% of the class members and the class representatives.
e.

Rule 3.501(F): Statute of Limitations.

The commencement of a class action tolls statutes of limitations as to all persons within
the proposed class. The statute begins to run again when (a) the opposing party files a notice that
plaintiff failed to file a motion for class certification within the required period; (b) class
certification is denied; (c) 28 days after notice to the class of the elimination of such person from
the class; (d) submission of an opt-out; or (e) final disposition of the action.
In Cowles v. Bank West, ___ Mich. ___; 719 N.W.2d 94 (2006), plaintiff had brought the class
action in 1998 over the charging of mortgage document preparation fees. She amended the
complaint to add a federal Truth In Lending Act claim. But there was an issue as to whether the
named plaintiff’s TILA claim was time-barred. Another borrower, whose TILA claim was
arguably not time-barred, successfully moved to intervene. The lower court dismissed the entire
case, holding that the substitute class representative’s TILA claim did not relate back to the filing
of the original complaint by the original class representative. The Court of Appeals reversed,
holding that the court rules on relation-back of amendments applied to class actions and that the
TILA claim related to the same conduct or transaction as pleaded in the original complaint. The
Michigan Supreme Court affirmed that portion of the Court of Appeals opinion, holding that the
filing of a class-action complaint tolls the period of limitations under MCR 3.501(F) for a
putative class member's claim when that claim was not pleaded in the initial class-action
complaint but arose out of the same factual and legal nexus. The filing of such a complaint is
sufficient to toll the period of limitations as long as the defendant has notice of both the claim
being brought and the number and generic identities of the potential plaintiffs.
While claims related to the same conduct will relate back to the first complaint, that does
not apply where the amended complaint adds new defendants to the class action. Neal v. Dept of
Corrections, 2005 Mich. App. LEXIS 342 (Feb. 10, 2005)(unpublished).
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f.

Rule 3.501(G): Discovery.

Representative parties and intervenors are subject to discovery in the same manner as any
party in a civil action. Absent class members are subject to discovery to the same extent as nonparties and may be ordered to submit to discovery procedures applicable to parties.
g.

Rule 3.501(H): Counterclaims.

A party to a class action has the express right to file counterclaims against the class or
individual class members. Each of the elements of class certification under MCR 3.501(A) must
be satisfied. Adair v. City of Detroit, 198 Mich. App. 506; 498 N.W.2d 924 (1993). There is no
limitation on the type of counterclaim or the type of recovery sought. MCR 3.501(I)’s
prohibition against defendant class actions seeking money from individual members of a
defendant class does not apply to counterclaims. Id.
A counterclaim against class members other than a representative party must be filed
within 56 days after the class member intervenes, or submits a claim for distribution of a share of
any award recovered in the action, or within such other time as the court directs. If the class
notice did not notify the class of a counterclaim, a class member may elect to be excluded from
the action.
h.

Rule 3.501(I): Defendant Classes.

An action seeking damages against individual members of a defendant class may not be
maintained as a class action. Non-public agency or officer class representatives may decline to
defend the action in a representative capacity unless the court finds that the convenient
administration of justice requires otherwise.
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MICHIGAN COURT RULE 3.501
Rule 3.501 Class Actions.
(A)

Nature of Class Action.

(1)
One or more members of a class may sue or be sued as representative parties on
behalf of all members in a class action only if:
(a)

the class is so numerous that joinder of all members is impracticable;

(b)
there are questions of law or fact common to the members of the class that
predominate over questions affecting only individual members;
(c)
the claims or defenses of the representative parties are typical of the
claims or defenses of the class;
(d)
the representative parties will fairly and adequately assert and protect the
interests of the class; and
(e)
the maintenance of the action as a class action will be superior to other
available methods of adjudication in promoting the convenient administration of justice.
(2)
In determining whether the maintenance of the action as a class action will be
superior to other available methods of adjudication in promoting the convenient administration
of justice, the court shall consider among other matters the following factors:
(a)
whether the prosecution of separate actions by or against individual
members of the class would create a risk of
(i)
inconsistent or varying adjudications with respect to individual
members of the class that would confront the party opposing the class with
incompatible standards of conduct; or
(ii)
adjudications with respect to individual members of the class that
would as a practical matter be dispositive of the interests of other members not
parties to the adjudications or substantially impair or impede their ability to
protect their interests;
(b)
whether final equitable or declaratory relief might be appropriate with
respect to the class;
(c)

whether the action will be manageable as a class action;
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(d)
whether in view of the complexity of the issues or the expense of litigation
the separate claims of individual class members are insufficient in amount to support
separate actions;
(e)
whether it is probable that the amount which may be recovered by
individual class members will be large enough in relation to the expense and effort of
administering the action to justify a class action; and
(f)
whether members of the class have a significant interest in controlling the
prosecution or defense of separate actions.
(3)
Class members shall have the right to be excluded from the action in the manner
provided in this rule, subject to the authority of the court to order them made parties to the action
pursuant to other applicable court rules.
(4)
Class members have the right to intervene in the action, subject to the authority of
the court to regulate the orderly course of the action.
(5)
An action for a penalty or minimum amount of recovery without regard to actual
damages imposed or authorized by statute may not be maintained as a class action unless the
statute specifically authorizes its recovery in a class action.
(B)

Procedure for Certification of Class Action.
(1)

Motion.

(a)
Within 91 days after the filing of a complaint that includes class action
allegations, the plaintiff must move for certification that the action may be maintained as
a class action.
(b)
The time for filing the motion may be extended by order on stipulation of
the parties or on motion for cause shown.
(2)
Effect of Failure To File Motion. If the plaintiff fails to file a certification motion
within the time allowed by subrule (b)(1) the defendant may file a notice of the failure. On the
filing of such a notice, the class action allegations are deemed stricken, and the action continues
by or against the named parties alone. The class action allegations may be reinstated only if the
plaintiff shows that the failure was due to excusable neglect.
(3)

Action by Court.

(a)
Except on motion for good cause, the court shall not proceed with
consideration of the motion to certify until service of the summons and complaint on all
named defendants or until the expiration of any unserved summons under MCR
2.102(D).
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(b)
The court may allow the action to be maintained as a class action, may
deny the motion, or may order that a ruling be postponed pending discovery or other
preliminary procedures.
(c)
of the class.
(d)

In an order certifying a class action, the court shall set forth a description
When appropriate the court may order that

(i)
the action be maintained as a class action limited to particular
issues or forms of relief, or
(ii)
a proposed class be divided into separate classes with each treated
as a class for purposes of certifying, denying certification, or revoking a
certification.
(e)
If certification is denied or revoked, the action shall continue by or against
the named parties alone.
(C)

Notice to Class Members.

(1)
Notice Requirement. Notice shall be given as provided in this subrule to persons
who are included in a class action by certification or amendment of a prior certification, and to
persons who were included in a class action by a prior certification but who are to be excluded
from the class by amendment or revocation of the certification.
(2)
Proposals Regarding Notice. The plaintiff shall include in the motion for
certification a proposal regarding notice covering the matters that must be determined by the
court under subrule (C)(3). In lieu of such a proposal, the plaintiff may state reasons why a
determination of these matters cannot then be made and offer a proposal as to when such a
determination should be made. Such a proposal must also be included in a motion to revoke or
amend certification.
(3)
Action by Court. As soon as practicable, the court shall determine how, when, by
whom, and to whom the notice shall be given; the content of the notice; and to whom the
response to the notice is to be sent. The court may postpone the notice determination until after
the parties have had an opportunity for discovery, which the court may limit to matters relevant
to the notice determination.
(4)

Manner of Giving Notice.

(a)
Reasonable notice of the action shall be given to the class in such manner
as the court directs.
(b)
The court may require individual written notice to all members who can be
identified with reasonable effort. In lieu of or in addition to individual notice, the court

MICHIGAN

243

may require notice to be given through another method reasonably calculated to reach the
members of the class. Such methods may include using publication in a newspaper or
magazine; broadcasting on television or radio; posting; or distribution through a trade or
professional association, union, or public interest group.
(c)

In determining the manner of notice, the court shall consider, among other

factors,
(i)

the extent and nature of the class,

(ii)

the relief requested,

(iii)

the cost of notifying the members,

(iv)

the resources of the plaintiff, and

(v)
the possible prejudice to be suffered by members of the class or by
others if notice is not received.
(5)

Content of Notice. The notice shall include:

(a)
a general description of the action, including the relief sought, and the
names and addresses of the representative parties;
(b)
a statement of the right of a member of the class to be excluded from the
action by submitting an election to be excluded, including the manner and time for
exercising the election;
(c)

a description of possible financial consequences for the class;

(d)
a general description of any counterclaim or notice of intent to assert a
counterclaim by or against members of the class, including the relief sought;
(e)
a statement that the judgment, whether favorable or not, will bind all
members of the class who are not excluded from the action;
(f)

a statement that any member of the class may intervene in the action;

(g)

the address of counsel to whom inquiries may be directed; and

(h)

other information the court deems appropriate.
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(6)

Cost of Notice.

(a)
The plaintiff shall bear the expense of the notification required by subrule
(C)(1). The court may require the defendant to cooperate in the notice process, but any
additional costs incurred by the defendant in doing so shall be paid by the plaintiff.
(b)
Upon termination of the action, the court may allow as taxable costs the
expenses of notification incurred by the prevailing party.
(c)
Subrules (C)(6)(a) and (b) shall not apply when a statute provides for a
different allocation of the cost of notice in a particular class of actions. (7) Additional
Notices. In addition to the notice required by subrule (C)(1), during the course of the
action the court may require that notice of any other matter be given in such manner as
the court directs to some or all of the members of the class.
(D)

Judgment.
(1)

The judgment shall describe the parties bound.

(2)

A judgment entered before certification of a class binds only the named parties.

(3)
A motion for judgment (including partial judgment) under MCR 2.116 may be
filed and decided before the decision on the question of class certification. A judgment entered
before certification in favor of a named party does not preclude that party from representing the
class in the action if that is otherwise appropriate.
(4)
A complaint that does not include class action allegations may not be amended to
include such allegations after the granting of judgment or partial judgment under MCR 2.116.
(5) A judgment entered in an action certified as a class action binds all members of the
class who have not submitted an election to be excluded, except as otherwise directed by the
court.
(E)
Dismissal or Compromise. An action certified as a class action may not be dismissed or
compromised without the approval of the court, and notice of the proposed dismissal or
compromise shall be given to the class in such manner as the court directs.
(F)

Statute of Limitations.

(1)
The statute of limitations is tolled as to all persons within the class described in
the complaint on the commencement of an action asserting a class action.
(2)
The statute of limitations resumes running against class members other than
representative parties and intervenors:
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(a)
on the filing of a notice of the plaintiff's failure to move for class
certification under subrule (B)(2);
(b)
28 days after notice has been made under subrule (C)(1) of the entry,
amendment, or revocation of an order of certification eliminating the person from the
class;
(c)

on entry of an order denying certification of the action as a class action;

(d)

on submission of an election to be excluded;

(e)

on final disposition of the action.

(3)
If the circumstance that brought about the resumption of the running of the statute
is superseded by a further order of the trial court, by reversal on appeal, or otherwise, the statute
of limitations shall be deemed to have been tolled continuously from the commencement of the
action.
(G)
Discovery. Representative parties and intervenors are subject to discovery in the same
manner as parties in other civil actions. Other class members are subject to discovery in the same
manner as persons who are not parties, and may be required to submit to discovery procedures
applicable to parties to the extent ordered by the court.
(H)

Counterclaims.

(1)
Right To File Counterclaims. A party to a class action may file counterclaims as
in any other action, including counterclaims by or against a class or an individual class member.
(2)
Notice of Intent To File Counterclaims. The defendant may file notice of intent to
assert counterclaims against absent class members before notice of certification is given under
subrule (C)(1), identifying or describing the persons against whom counterclaims may be filed
and describing the nature of the counterclaims.
(3)
Time To File. A counterclaim against a class member other than a representative
party must be filed and served within 56 days after the class member intervenes or submits a
claim for distribution of a share of any award recovered in the action, whichever is earlier, or
within such further time as the court allows.
(4)
Notice to Class Members. If the notice of certification given under subrule (C)(1)
did not notify potential class members of the counterclaim, each class member against whom a
counterclaim is asserted shall be permitted to elect to be excluded from the action. Notice of this
right shall be served with the counterclaim.
(5)
Control of Action. The court shall take such steps as are necessary to prevent the
pendency of counterclaims from making the action unmanageable as a class action. Such steps
include but are not limited to severing counterclaims for separate trial under MCR 2.505(B) or
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ordering that consideration of the counterclaims be deferred until after determination of the issue
of the defendant's liability, at which time the court may hear the counterclaims, remove them to a
lower court, change venue, dismiss them without prejudice, or take other appropriate action.
(I)

Defendant Classes.

(1)
An action that seeks to recover money from individual members of a defendant
class may not be maintained as a class action.
A representative of a defendant class, other than a public body or a public officer, may
decline to defend the action in a representative capacity unless the court finds that the convenient
administration of justice otherwise requires.
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MINNESOTA
DECISIONS INTERPRETING RULE 23 OF
THE MINNESOTA RULES OF CIVIL PROCEDURE
1.

Comparison with Rule 23 of the Federal Rules of Civil Procedure.

With the 2006 revisions, Rule 23.01, et seq. of the Minnesota Rules of Civil Procedure
once again became essentially identical to its federal counterpart, Rule 23 of the Federal Rules of
Civil Procedure. The 2006 amendments added those parts of the Rule that the Federal judiciary
had added to its rule with its 2003 amendment, namely when class certification should occur, the
timeframe for amending or altering an order denying or granting class certification, settlement
proceedings, appointment of class counsel and award of attorney fees. Minnesota courts have
held that “because the procedural rules are essentially parallel, federal precedent is instructive in
interpreting our rule.” Glen Lewy 1990 Trust v. Investment Advisors, Inc., 650 N.W.2d 445, 452
(Minn. Ct. App. 2002).
The 2006 amendment also includes an express provision regarding appeals, however,
even prior to this provision Minn. R. Civ. App. P. 105 allowed for discretionary appeals of
interlocutory orders. See, e.g. Gordon v. Microsoft Corp., 645 N.W.2D 393 (Minn. 2002).
2.

Case law interpreting Minnesota Rule 23.
Community Value of Class Actions Quotes:

Minnesota courts interpret a class action as a protector of the individual’s rights by
consolidating the claims into a corporate action. A class action serves to “take ‘care of the
smaller guy,’” and provide relief, “where the potential recovery is too small to justify individual
litigation.” Peterson v. BASF Corp., 618 N.W.2d 821, 826 (Minn. Ct. App. 2000). Often,
smaller claims, for example consumer cases, survive only by consolidation when brought against
the defendant. A class action protects the rights of the individual while promoting sound and
efficient adjudication for those similarly situated.
a.

Rule 23.01.

Numerosity: A trial court has broad discretion when deciding if a class certification
promotes manageability. Class certification is appropriate when numerosity makes joinder
impractical. Streich v. Am. Family Mut. Ins., Co., 399 N.W.2d 210, 213-214 (Minn. Ct. App.
1987). When a class consists of fewer than forty members, numerosity does not exist, making
alternative methods superior to a class action proceeding. Novack v. Northwest Airlines, 525
N.W.2d 592 (Minn. Ct. App. 1995). If numerosity exists, a court holds broad discretion when
certifying the class.
Robert R. Hopper is a partner with Zimmerman Reed, P.L.L.P. In addition to practicing in the area of complex
litigation and class actions, Mr. Hopper practices in the area of federal government relations. Julianne Van Norman,
who assisted in this project, is the senior paralegal at Zimmerman Reed, P.L.L.P. Carrie L. Anderson, a law clerk at
Zimmerman Reed, P.L.L.P., also assisted in this project.
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Commonality: Class certification requires merely a common question of fact or law. A
common question of fact or law exists when it affects all or a substantial number of the class
members. Streich, 399 N.W.2d at 210 (citing Jenkins v. Raymark Indus., 782 F.2d 468, 472 (5th
Cir. 1986)). In other words, commonality exists when the subject of dispute has a common
cause of action. Streich, 399 N.W.2d at 210 (citing In re Objections & Defenses to Real
Property Taxes for 1980 Assessment, 335 N.W.2d 717, 719 (Minn. 1983)). Prior litigation,
absent a final decision, of the common issue does not preclude that issue from serving as the
common question for class certification. Streich, 399 N.W.2d at 215. In addition to having a
common issue, commonality further requires all members of the putative class must be subject to
or suffer the same injury as the class representative. L.K. v. Gregg, 380 N.W.2d 145, 152 (Minn.
Ct. App. 1986).
Typicality and representivity or adequacy: Often viewed as a two pronged approach,
typicality and representivity ensure full presentation and vigorous prosecution of the class
members’ claims. Streich, 399 N.W.2d at 215 (citing Sley v. Jamaica Water &Utilities, Inc., 77
F.R.D. 391, 394 (E.D. Pa. 1977). Both prongs require individual review when dealing with class
certification.
Typicality focuses on the representative parties. If the parties "have an interest
compatible with that of the class sought to be represented" class certification is appropriate.
Streich, 399 N.W.2d at 215 (citing Ario v. Metropolitan Airports Com., 367 N.W.2d 509, 513
(Minn. 1985)). Existence of rivalry and conflict may jeopardize the interests of the class,
precluding class certification. Id.
Adequacy requires that the representative parties’ interests must coincide with the
interests of other class members and the parties. Factors applied when determining adequacy of
representation are: (1) if the representatives’ interests are sufficiently similar to those of absent
class members to ensure that the representatives will vigorously prosecute the suit on their
behalf; (2) if the attorneys are qualified, experienced, and capable of conducting the litigation;
and (3) if the representatives have any conflicting interests with the objective of the class they
seek to represent. Streich, 399 N.W.2d at 215 (referring to Smith v. B & O R. Co., 473 F. Supp.
572, 581 (D. Md. 1979). Adequacy of representation exists when the class representative
satisfies these factors.
When certifying a defendant class there are two exceptions to the requirement of
typicality and representative requirements: (1) where the defendants act in conspiracy, and (2)
where the defendants are "juridically related in a manner that suggests a single resolution of the
dispute would be expeditious." Streich, 399 N.W.2d at 215, 216 (applying La Mar v. H & B
Novelty & Loan Co., 489 F.2d 466 (9th Cir. 1973). If a defendant class falls within either of
these exceptions, the rules do not require typicality and representivity.
b.

Rule 23.02.

Upon satisfaction of all the four prerequisites of Rule 23.01, a party must also satisfy one
of three categories provided under Rule 23.02. Forcier v. State Farm Mut. Auto. Ins. Co., 310
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N.W.2d 124 (Minn. 1981). A court may certify a class once the moving class affirmatively
shows one of these elements.
Risk of inconsistent or varying adjudications: A court may certify a class if such
action prevents inconsistent or varying adjudication. "Inconsistent adjudications" exists when
the same defendant risks being sued by different plaintiffs for different and incompatible
affirmative relief. Forcier, 310 N.W.2d at 124 (citing Landau v. Chase Manhattan Bank., 367 F.
Supp. 992 (S.D.N.Y. 1973). Certification of the class is proper when such action prevents the
risk of inconsistent and varying adjudication.
Injunctive or declaratory relief: A class is certifiable under Rule 23.02(b) when
alleging a violation of civil rights or when challenging a statute as unconstitutional, making
injunctive or declaratory relief appropriate. No monetary damages are available under this
provision.
Predominancy and superiority: Common questions of law or fact must predominate
over the issues of the individual members. Gilchrist v. Perl, 387 N.W.2d 412 (Minn. 1986).
Factors considered in making this determination include manageability, fairness, efficiency, and
the availability of alternatives to class treatment. Superiority of class certification also exists if
potential recovery does not justify individual litigation. See Streich, 399 N.W.2d at 210;
Forcier, 310 N.W.2d at 124.
Minnesota Rule 23 provides no bright lines test for deciding if a common question
predominates a case. Glen Lewy 1990 Trust v. Investment Advisors, Inc., 650 N.W.2d 445
(Minn. App. 2002). Instead, the court must consider if generalized evidence will prove or
disprove an element of the claim on a simultaneous, class-wide basis, avoiding examination of
each individual class members’ claim. Id. at 455. Similar to federal standards, the Minnesota
Court emphasizes, “if the liability issue is common to the class, common questions are held to
predominate over individual question.” Id. at 455, 456(citing Genden v. Merrill Lynch, Pierce,
Fenner & Smith, Inc., 114 F.R.D. 48, 52 (S.D.N.Y. 1987) and Lockwood Motors. v. General
Motors Corp., 162 F.R.D. 569, 580 (D. Minn. 1995)). If a class shows that liability issues are
common, those issues predominate the case, making class certification appropriate. Such
practices establish the Minnesota standard, while avoiding a bright line test.
Conversely, a question lacks predominance when class certification would result in
thousands of “mini-trials,” precluding a uniform method for calculating damages. Keating v.
Philip Morris, Inc., 417 N.W.2d 132 (Minn. Ct. App. 1987). The Keating court held that the
common issues of law or fact did not predominate over the individual questions and the suit,
making a class action unmanageable. According to the Glen Lewy court, “when injury and
damage is [sic] capable of mathematical or formulaic calculation, individualized claims are not a
barrier to managing the case as a class action.” 650 N.W.2d 445 at 456. A question lacking
predominance in the class will fail in satisfying Rule 23.02 requirements.
The Minnesota courts also consider the superiority of class certification for case
management. “Although management problems inhere in any class action, the district court is
vested with broad powers to alleviate any procedural problems which may arise.” Peterson v.
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BASF Corp., 618 N.W.2d 821, 826 (Minn. Ct. App. 2000) (citations omitted). When class
certification promotes the ease of case management it is superior to individual trials and deemed
appropriate by the Minnesota Court. Upon satisfying any of the three elements listed under Rule
23.02, promotion of consistent adjudication, requirement for injunctive relief or ease of
management, the Minnesota court finds class certification appropriate.
3.

Rule 23.06 Appeals.

The Minnesota Supreme Court established a “nonexclusive list of factors” for the court of
appeals to use when exercising its discretionary review of a class action certification decision
under Minn. R. Civ. App. P. 105.01. See Gordon v. Microsoft Corp., 645 N.W.2d 393, 401
(Minn. 2002). The court considers three primary factors: (1) the finality that denial of class
certification will have on individual claims; (2) whether class certification, if granted, creates
unreasonable pressure for settlement; and (3) whether an appeal would provide resolution of an
important legal issue. Id. at 401-402. The court based its standard on recent rulings from seven
of the United States Courts of Appeal interpreting the new provision of the federal class action
rule that authorizes interlocutory appeal of class action certification decisions applying the
Federal Rule of Civil Procedure 23(f). See id. at 400-401 (discussing recent cases from the First,
Second, Third, Fourth, Seventh, Eleventh, and District of Columbia Circuit Courts of Appeal for
the United States). Instead of adopting a standard directly from the federal courts, the Minnesota
Supreme Court synthesized its own rule based on principles from the federal court rulings. Id at
401.
Applying the rule to Microsoft’s request to appeal its trial court order certifying a class of
purchasers in consumer anti-trust litigation, the Minnesota Supreme Court upheld the appellate
court’s refusal to hear the appeal. The Court determined that the appeals court “likely considered
part of the first two factors,” and clearly had considered importance of the legal issue involved.
Id. at 403. The court reached this result notwithstanding its observation that “the court’s short
order opinion does not reveal much of that court’s analysis or deliberation.” Id. at 402.
Nonetheless, the court found that “it is difficult to conclude that there was an abuse of discretion
because, at the time of the court of appeals’ decision, we had not yet provided guidance on this
matter.” Id.
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MINNESOTA RULES OF CIVIL PROCEDURE
Rule 23. Class Actions
23.01 Prerequisites to a Class Action
One or more members of a class may sue or be sued as representative parties on behalf of
all only if
(a)

the class is so numerous that joinder of all members is impracticable;

(b)

there are questions of law or fact common to the class;

(c)

the claims or defenses of the representative parties are typical of the claims or
defenses of the class; and

(d)

the representative parties will fairly and adequately protect the interests of the
class.

23.02 Class Actions Maintainable
An action may be maintained as a class action if the prerequisites of Rule 23.01 are
satisfied, and in addition:
(a)

the prosecution of separate actions by or against individual members of the class
would create a risk of
(1)

inconsistent or varying adjudications with respect to individual members
of the class which would establish incompatible standards of conduct for
the party opposing the class, or

(2)

adjudications with respect to individual members of the class which would
as a practical matter be dispositive of the interests of the other members
not parties to the adjudications or substantially impair or impede their
ability to protect their interests; or

(b)

the party opposing the class has acted or refused to act on grounds generally
applicable to the class, thereby making appropriate final injunctive relief or
corresponding declaratory relief with respect to the class as a whole; or

(c)

the court finds that the questions of law or fact common to the members of the
class predominate over any questions affecting only individual members, and that
a class action is superior to other available methods for the fair and efficient
adjudication of the controversy. The matters pertinent to the findings include: (1)
the interest of members of the class in individually controlling the prosecution or
defense of separate actions; (2) the extent and nature of any litigation concerning
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the controversy already commenced by or against members of the class; (3) the
desirability or undesirability of concentrating the litigation of the claims in the
particular forum; and (4) the difficulties likely to be encountered in the
management of a class action.
23.03 Determination by Order Whether to Certify a Class Action; Appointing Class
Counsel; Notice and Membership in Class; Judgment; Multiple Classes and Subclasses
(a)

Certification Order.
(1) When a person sues or is sued as a representative of a class, the court must—
at an early practicable time—determine by order whether to certify the action as a
class action.
(2) An order certifying a class action must define the class and the class claims,
issues, or defenses, and must appoint class counsel under Rule 23.07.
(3) An order under Rule 23.03(a)(1) may be altered or amended before final
judgment.

(b)

Notice.
(1) For any class certified under Rule 23.02(a) or (b), the court may direct
appropriate notice to the class.
(2) For any class certified under Rule 23.02(c), the court must direct to class
members the best notice practicable under the circumstances, including individual
notice to all members who can be identified through reasonable effort. The notice
must concisely and clearly state in plain, easily understood language:
(A) the nature of the action,
(B) the definition of the class certified;
(C) the class claims, issues, or defenses,
(D) that a class member may enter an appearance through counsel if the
member so desires,
(E) that the court will exclude from the class any member who requests
exclusion, stating when and how members may elect to be excluded, and
(F) the binding effect of a class judgment on class members under Rule
23.03(c).

(c)

Identification of Class Members. The judgment in an action maintained as a
class action under Rule 23.02(a) or (b), whether or not favorable to the class, shall
include and describe those whom the court finds to be members of the class. The
judgment in an action maintained as a class action under Rule 23.02(c), whether
or not favorable to the class, shall include and specify or describe those to whom
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the notice provided in Rule 23.03(b) was directed, and who have not requested
exclusion, and whom the court finds to be members of the class.
(d)

Issue Classes and Subclasses. When appropriate (1) an action may be brought or
maintained as a class action with respect to particular issues, or (2) a class may be
divided into subclasses and each subclass treated as a class; and the provisions of
this rule shall then be construed and applied accordingly.

23.04 Orders in Conduct of Action
In the conduct of actions to which this rules applies, the court may make appropriate
orders:
(a)

determining the course of proceedings or prescribing measures to prevent undue
repetition or complication in the presentation of evidence or argument;

(b)

requiring, for the protection of the members of the class or otherwise for the fair
conduct of the action, that notice be given in such manner as the court may direct
to some or all members of any step in the action, or of the proposed extent of the
judgment, or of the opportunity of members to signify whether they consider the
representation fair and adequate, to intervene and present claims or defenses, or
otherwise to enter the action;

(c)

imposing conditions on the representative parties or intervenors;

(d)

requiring that the pleadings be amended to eliminate therefrom allegations as to
representation of absent persons, and that the action proceed accordingly; or

(e)

dealing with similar procedural matters.

The orders may be combined with an order pursuant to Rule 16, and may be altered or
amended whenever necessary.
23.05 Settlement, Voluntary Dismissal or Compromise
(a)

Court Approval.

(1) A settlement, voluntary dismissal, or compromise of the claims, issues, or defenses or
a compromise of the claims, issues, or defenses of a certified class is effective only if
approved by the court.
(2) The court must direct notice in a reasonable manner to all class member who would
be bound by a proposed settlement, voluntary dismissal, or compromise.
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(3) The court may approve a settlement, voluntary dismissal, or compromise that would
bind class members only after a hearing and on finding that the settlement, voluntary
dismissal, or compromise is fair, reasonable, and adequate.
(b)
Disclosure Required. The parties seeking approval of a settlement, voluntary
dismissal, or compromise under Rule 23.05(a) must file a statement identifying any
agreement made in connection with the proposed settlement, voluntary dismissal, or
compromise.
(c)
Additional Opt-Out Period. In an action previously certified as a class action
under Rule 23.02(c), the court may refuse to approve a settlement unless it affords a new
opportunity to request exclusion to individual class members who had an earlier
opportunity to request exclusion but did not do so.
(d)

Objection to Settlement.

(1) Any class member may object to a proposed settlement, voluntary dismissal, or
compromise that requires court approval under Rule 23.05(a)(1).
(2) An objection made under Rule 23.05(d)(1) may be withdrawn only with the court’s
approval.
23.06 Appeals.
The court of appeals may in its discretion permit an appeal from an order of a district
court granting or denying class action certification under this rule. An application to appeal must
be sought within the time provided in Rule 105 of the Minnesota Rules of Civil Appellate
Procedure, and shall be subject to the other provisions of that rule. An appeal does not stay
proceedings in the district court unless the district judge or the court of appeals so orders.
23.07 Class Counsel
(a)

Appointing Class Counsel.

(1) Unless a statute provides otherwise, a court that certifies a class must appoint class
counsel.
(2) An attorney appointed to serve as class counsel must fairly and adequately represent
the interests of the class.
(3) In appointing class counsel, the court
(A) must consider:
(i) the work counsel has done in identifying or investigating potential claims
in the action,
(ii) counsel’s experience in handling class actions, other complex litigation,
and claims of the type asserted in the action,
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(iii) counsel’s knowledge of the applicable law, and
(iv) the resources counsel will commit to representing the class;
(B) may consider any other matter pertinent to counsel’s ability to fairly and
adequately represent the interests of the class;
(C) may direct potential class counsel to provide information on any subject
pertinent to the appointment and to propose terms for attorney fees and
nontaxable costs; and
(D) may make further orders in connection with the appointment.
(b)

Appointment Procedure.
(1) The court may designate interim counsel to act on behalf of the putative class before
determining whether to certify the action as a class action.
(2) When there is one applicant for appointment as class counsel, the court may appoint
that applicant only if the applicant is adequate under Rule 23.07(a)(2) and (3). If more
than one adequate applicant seeks appointment as class counsel, the court must appoint
the applicant best able to represent the interests of the class.
(3) The order appointing class counsel may include provisions about the award of
attorney fees or nontaxable costs under Rule 23.08.

23.08 Attorney Fees Award
In an action certified as a class action, the court may award reasonable attorney fees and
nontaxable costs authorized by law or by agreement of the parties as follows:
(a)
Motion for Award of Attorney Fees. A claim for an award of attorney fees and
nontaxable costs must be made by motion, subject to the provisions of this subdivision, at a time
set by the court. Notice of the motion must be served on all parties and, for motions by class
counsel, directed to class members in a reasonable manner.
(b)
Right to Object. A class member, or a party from whom payment is sought, may object
to the motion.
(c)
Hearing and Findings. The court may hold a hearing and must find the facts and state
its conclusions of law on the motion under Rule 52.01.
(d)
Reference to Special Master. The court may refer issues related to the amount of the
award to a special master as provided in Rule 53.01(a).
23.09 Derivative Actions by Shareholders or Members
In a derivative action brought by one or more shareholders or members to enforce a right
of a corporation or of an unincorporated association, the corporation or association having failed
to enforce a right which may properly be asserted by it, the complaint shall allege that the
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plaintiff was a shareholder or member at the time of the transaction of which the plaintiff
complains or that the plaintiff's share or membership thereafter devolved on the plaintiff by
operation of law. The complaint shall also allege with particularity the efforts, if any, made by
the plaintiff to obtain the desired action from the directors or comparable authority and, if
necessary, from the shareholders or members, and the reasons for the plaintiff's failure to obtain
the action or for not making the effort. The derivative action may not be maintained if it appears
that the plaintiff does not fairly and adequately represent the interest of the shareholders or
members similarly situated in enforcing the right of the corporation or association. The action
shall not be dismissed or compromised without the approval of the court, and notice of the
proposed dismissal or compromise shall be given to shareholders or members in such manner as
the court directs.
23.10 Actions Relating to Unincorporated Associations
An action brought by or against the members of an unincorporated association as a class
by naming certain members as representative parties may be maintained only if it appears that
the representative parties will fairly and adequately protect the interests of the association and its
members. In the conduct of the action the court may make appropriate orders corresponding with
those described in Rule 23.04 and the procedure for dismissal or compromise of the action shall
correspond with that provided in Rule 23.05.
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MISSISSIPPI
The Mississippi Rules of Civil Procedure contain no section permitting class actions.
While Rule 23 has been formally enumerated, it merely contains a simple caption: “Rule 23.
CLASS ACTIONS [OMITTED].” Miss. R. Civ. P. 23. The Supreme Court of Mississippi
recognized that it “intentionally omitted Rule 23, which would have covered class actions.”
Marx v. Broom, 632 So.2d 1315, 1322 (Miss. 1994). The justification for this omission was a
concern that “meaningful reforms had not yet been developed that would make class actions
manageable.” American Bankers Ins. Co. of Florida v. Booth, 830 So.2d 1205, 1214 (Miss.
2002). The Court did point out, however, that “the rules may be amended” upon the emergence
of such reforms. Id.
Mississippi has historically recognized class actions brought in chancery courts under
their general equity jurisdiction. See USF&G Ins. Co. of Mississippi v. Walls, 911 So.2d 463,
464-466 (Miss. 2005). However, the Supreme Court of Mississippi has recently settled the point
that class actions “are not permitted in any legal proceeding in our state,” on the basis that (1)
there “is no rule or statute which expressly or impliedly provides for class actions” and (2) that
the Mississippi Rules of Civil Procedure apply to all civil actions. Id. at 467. Impliedly, class
actions were permissible in a court of equity up to the time when the Mississippi Rules of Civil
Procedure were adopted.
Representing a counterbalance to the absence of a procedural class action mechanism,
Mississippi state courts once permitted the liberal joinder of parties. See, e.g., American Bankers
Ins. Co. of Florida v. Alexander, 818 So.2d 1073 (2001). Pursuant to amendments in 2004 to the
Mississippi Rules of Civil Procedure, however, the Supreme Court of Mississippi proceeded to
cast aside liberal joinder by significantly tightening the applicable requirements. The revised
Comment to Rule 20 of the Mississippi Rules of Civil Procedure concluded that as a prerequisite
for joinder, there must be “a distinct litigable event linking the parties.” Miss. R. Civ. P. 20 cmt.
The reference to a distinct event was language framed to clarify the term “transaction or
occurrence” appearing in Rule 20. See Jannssen Pharmaceutica, Inc. v. Bailey, 878 So.2d 31, 46
(Miss. 2004)(citing Miss. R. Civ. P. 20 and cmt. thereto).
Perhaps the key case in this procedural area is Janssen Pharmaceutica, Inc. v. Armond,
866 So.2d 1092 (Miss. 2004). In Armond, 56 plaintiffs treated with the pharmaceutical drug
Propulsid sought joinder with respect to a series of defendants consisting of 42 prescribing
physicians, the drug’s manufacturer, and a hospital. The Court found that “each plaintiff/doctor
combination has its own set of facts and evidence surrounding the prescribing of Propulsid, the
transaction or occurrence of which is the basis for each claim.” Id. at 1102. That the plaintiffs
shared the common fact of being prescribed a certain drug did not constitute a sufficiently
distinct event to link them judicially.
Mississippi has had features in its jurisprudence that have compensated in some measure
for the absence of a class action provision in its codified procedure. Such factors have included
liberal joinder under Rules 20 and 42 of the Mississippi Rules of Civil Procedure, the equitable
class action, and the availability of punitive damages for individual claims. See USF&G, 911
This chapter was prepared by Alfred H. Davidson IV, of the Barret Law Office in Nashville, Tennessee.
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So.2d at 464 (quoting Richard T. Phillips, Class Action & Joinder in Mississippi, 71 Miss. L.J.
447, 453 (2001)). Those compensatory factors exist no more or, alternatively, strictly in greatly
limited form. The equitable class action is no longer valid, liberal joinder of individual claims
has given way to a strict construction, and tort reform enacted earlier in the decade has limited
the scope of punitive damage recoveries. As such, Mississippi is in need of a class action rule
more than ever.
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MISSOURI

MISSOURI SUPREME COURT RULE 52.08
MISSOURI’S CLASS ACTION RULE
1.

COMPARISON WITH FEDERAL RULE 23

The text of Rule 52.08 of the Missouri Supreme Court Rules is virtually identical to that
of Rule 23 of the Federal Rules of Civil Procedure. State ex rel. Byrd v. Chadwick, 956 S.W.2d
369 (Mo.App.1997); State ex rel. American Family Mutual Insurance Co. v. Clark, 106 S.W.3d
483 (Mo. 2003); Grosser v. Kandel-Iken Builders, 647 S.W.2d 911 (Mo. App. 1983). Because
Rule 52.08 and FRCP 23 are virtually identical, Missouri courts use federal precedents in
interpreting and applying the rule. Meyer v. Flour Corp., 2006 WL 996540 at 3 (Mo. App.
2006). State ex rel. Union Planters Bank, N.A. v. Kendrick, 142 S.W.3d 729, 736 N.5 (Mo.
2004). Byrd, 956 S.W.2d 369; Ralph v. American Family Mutual Ins. Co., 809 S.W.2d 173
(Mo.App.1991).
Although Missouri’s class action rule has historically been identical to Rule 23 of the
Federal Rules of Civil Procedure, Missouri has not adopted the recent amendments to Federal
Rule 23 relating to settlement or voluntary dismissal (subsection e), class counsel (subsection g),
or attorneys’ fees (subsection h). There has been no indication from the Missouri Supreme
Court, or the Supreme Court Advisory Committee, that similar provisions or subsections will be
added to Missouri Supreme Court Rule 52.08.
2.

AMENDMENTS THAT IMPACT RULE 52.08

Effective on August 28, 2004, an amendment to R.S.Mo. § 512.020 significantly
impacted Rule 52.08 practice. Prior to the amendment, an order denying certification of a class
was considered an interim order, not a final order, and could not be appealed because it did not
dispose of all claims. Ralph v. American Family Mutual Ins. Co., 809 S.W.2d 173 (Mo. App.
1991). Under R.S.Mo. § 512.020(3), as amended, orders granting or denying class action
certification are of the type of order that may be appealed – so long as the Court of Appeals, in
its discretion, permits such an appeal. R.S.Mo. § 512.020(3). See, Craft v. Philip Morris Cos.,
Inc., 190 S.W.3d 368, 376 (Mo. App. 2005).
In addition to the statutory amendment of R.S.Mo. § 512.020, Missouri Supreme Court
Rule 52.08 itself was amended by the addition of subsection (f), which states:
“An appellate court may permit an appeal from an order of a circuit court granting or
denying class action certification under this Rule 52.08 if a petition is timely filed as

John J. Carey is a principal of the law firm of Carey & Danis, L.L.C., which specializes in the prosecution of class
action cases and mass torts. Carey & Danis, L.L.C. has offices in St. Louis and Southern Illinois. The firm has
successfully prosecuted numerous cases which have resulted in substantial recoveries on behalf of both consumers
and business clients.
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provided in Rule 84.035. The filing of a petition shall not stay the proceedings in the trial
court unless the trial judge or the appellate court so orders.”28
A petition for permission to appeal is “timely” if it is filed “within ten days of the entry of the
order of which the party complains”. Rule 84.035. Without an order from the appellate court,
however, the appeal is simply from an interlocutory order and is not appealable. Karen Little,
LLC v. Brinker Missouri, Inc., 185 S.W.3d 784 (Mo. App. 2006).
3.

RULE 52.08 – GENERAL CONSIDERATIONS

An action may be maintained as a class action if all the prerequisites of subdivision (a)
are satisfied and, in addition, one element of 52.08(b) is met. St. Peters v. Gronefeld, 609
S.W.2d 437 (Mo. App. 1980); State ex rel. Niess v. Junkin, 572 S.W.2d 468 (Mo. banc 1978).
The requirements of Rule 52.08(a) include numerosity, commonality, typicality and adequate
representation. The party that seeks class action certification bears the burden of proof. Craft v.
Philip Morris Cos., Inc., 190 S.W.3d 368, 379 (Mo. App. 2005); Meyer, 2006 WL 996540 at 3.
The purpose of the rule is to allow the accumulation of many relatively small but
meritorious claims that might not otherwise be pursued into a single unit. Id. The Missouri
Supreme Court has noted that class actions are “designed to promote judicial economy by
permitting the litigation of the common questions of law and fact of numerous individuals in a
single proceeding”. Union Planters Bank v. Kendrick, 142 S.W.3d at 729, 735 (Mo.banc 2004).
In close cases, Missouri appellate courts have noted that trial courts should error in favor of class
certification. Doyle, 2006 WL 1735221 at 1.
a.

RULE 52.08(a) REQUIREMENTS
(1)

NUMEROSITY

Under Rule 52.08(a)(1), to bring a class action the class must be “so numerous that
joinder of all members is impracticable”. Rule 52.08(a)(1). Plaintiffs need not specify an exact
number of class members to satisfy the numerosity prerequisite for certification, but must show
only that joinder is impracticable through some evidence or reasonable, good faith estimate of
the number of purported class members. Dale v. DaimlerChrysler Corp., 2006 WL 1792414 at 9
(Mo. App. 2006). Although putative class size alone is not necessarily determinative, it is an
important consideration in satisfying the numerosity requirement. Doyle v. Fluor Corp., 2006
WL 1735221, 6 (Mo. App. 2006). “Members” may initially include persons who do not have
claims or who do not wish to assert claims against the defendants -unless it can be shown that
most, if not all of the potential class members have no claims to be asserted by the class
representatives. Id.
There is no hard and fast rule as to how many class members constitutes an
“impracticable” amount; instead, the determination must be made on a case-by-case basis. Dale
v. DaimlerChrysler Corp, 2006 WL 1792414, 9 (Mo. App.). Joinder of all members is
impracticable when it would be “inefficient, costly, time consuming, and probably confusing”.
28

The amendment to Rule 52.08 became effective on January 1, 2006.
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Id. In its discretion, the trial court may resolve the issue based on briefs and affidavits, and other
evidence. Id. Under the federal rule, however, permissive joinder may generally be considered
impracticable when the class numbers 40 or more. McHugh v. United Healthcare of the
Midwest, St. Louis City Circuit Court, Cause No. 952-09095, decided October 18, 1999. The
Dale Court recognized that class certifications have been upheld where the class is composed of
as little as eighteen members. 2006 WL 1792414, 10 (Mo. App.). A trial court’s finding that
joinder of over four hundred potential class members was impracticable and the numerosity
requirement was satisfied was not deemed to be an abuse of discretion. Doyle, 2006 WL
1735221 at 6.
(2)

COMMONALITY

While relief to the various members of a class need not be uniform, the requisite
commonality of law or fact must be present. Grosser, Inc., 647 S.W.2d 911. This does not mean
that all class members must be identically situated. Renstcher v. Carnahan, 160 F.R.D. 114, 116
(E.D. Mo. 1995). Further, factual differences are not fatal to maintenance of the class action if
common questions of law or fact exist. There only needs to be a single issue common to all class
members; therefore, the requirement is easily met in most cases. Renstcher, 160 F.R.D. at 116;
Crain v. Missouri State Employees Retirement System, 613 S.W.2d 912 (Mo. App. 1981).
(3)

TYPICALITY

In order to meet the typicality requirement, a class representative must simply “be part of
the class and possess the same interest and suffer the same injury as the class members.” Koger
v. Hartford Life Ins. Co., 28 S.W.3d 405, 410 (Mo. App. 2000). In essence, the named plaintiff
and each member of the class need only have an interest in prevailing on similar legal claims,
not that all claims be identical. Phillips v. Hallmark Cards, Inc., 722 S.W.2d 86 (Mo. App.
1986) Where all class members are allegedly damaged in the same way and the named
plaintiff’s claims arise from the same conduct directed against the class members, commonality
and typicality exist. McHugh v. United Healthcare of the Midwest, St. Louis City Circuit Court,
Cause NO. 952-09095, decided October 18, 1999. This means that a class representative must
be able to assert a claim individually in order to assert the same claim on behalf of the class. Id.
See also, Koehr v. Emmons, 55 S.W.3d 859 (Mo.App. 2001). The Dale court, however, has
recognized the proposition that the class representative need not show a probability of individual
success on the merits. 2006 WL 1792414 at 14. The mere fact that the respondent may not
ultimately recover, depending on the various defenses that may be asserted, is irrelevant to
whether his claim is typical of the claims of the class members. Id. As such, the Dale court held
that the existence of an affirmative defense against a class representative does not make his
claim atypical. Id.
The typicality prerequisite for class certification is satisfied, even when there is a
variance in the underlying facts of the representative’s claim and the putative claims, as long as
(a) the claim arises from the same event or course of conduct of the defendant as the class
claims, (b) the underlying facts are not markedly different, and (c) the conduct and facts give rise
to the same legal or remedial theory.
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When determining whether a class meets the prerequisites of Rule 52.08(a)(3), a court
should freely give leave to amend the complaint to redefine the class if the original class
members do not appear to have the requisite typicality of claims, so long as persons dropped
from the class are not prejudiced by the redefinition. Grosser, 647 S.W.2d 911.
(4)

ADEQUACY OF REPRESENTATION

Because a class action affects the rights of absent class members, Missouri Supreme
Court Rule 52.08 (a)(4), like its federal counterpart, requires the trial court to make a
determination that the representative parties will fairly and adequately represent the interests of
the class. Rule 52.08(a)(4). Kendrick, 142 S.W.3d at 735. According to the Missouri Supreme
Court, the adequacy requirement is “particularly important because the due process rights of
absentee class members may be implicated if they are bound by a final judgment in a suit where
they are inadequately represented by the named plaintiff”. Kendrick, 142 S.W.3d at 735-36.
Adequacy of representation is a fact issue that must be determined under the
circumstances of each case. Craft v. Philip Morris Cos., Inc., 190 S.W.3d 368, 379 (Mo. App.
2005), citing City of O’Fallon v. Bethman, 569 S.W.2d 295, 299 (Mo. App.). A true conflict of
interest between the representative and the class members with respect to the subject matter of
the lawsuit prevents a finding that the representative can fairly and adequately represent the
class. Id. The primary consideration is that all diversified class interests and points of view are
represented and that the named representatives have truly adverse interests so that all issues are
actually litigated without collusion. City of O’Fallon v. Bethman, 569 S.W.2d 295 (Mo.App.
1978). The fact that potential class members may have individual personal injury claims arising
from the consumption of the defendants’ products did not make plaintiff an inadequate class
representative with respect to a claim for economic damages brought under Missouri’s consumer
fraud statute, known as the “Missouri Merchandising Practices Act,” R.S.Mo. § 407.025. See
Craft v. Philip Morris Cos., Inc., 190 S.W.3d 368, 380 (Mo. App. 2005) (trial court properly
certified a class under Missouri’s consumer fraud statute arising out of defendant cigarette
manufacturer’s marketing of “light” cigarettes.) Merely being the relative of an employee/nonlawyer of class counsel does not per se disqualify the class representative. Whether such
individual cannot serve as a class representative due to a conflict of interest or a likelihood of
such a conflict should be within the trial court’s discretion, decided on a case-by-case basis.
Dale, 2006 WL 1792414 at 16.
In addressing the “adequacy” requirement, Missouri courts will also scrutinize class
counsel to ensure that there is no conflict of interest that would hinder class counsel’s ability to
“exercise independent judgment on behalf of the class.” Kendrick, 142 S.W.3d at 737.
However, even when there is an apparent conflict of interest between class counsel and a
certified class, decertification is usually not an appropriate remedy. Id. at 740-42. Rather, the
preferable course is to simply replace class counsel and let the class certification stand. Id.
Adequacy of representation for a defendant class is determined similarly to that for a
plaintiff class. Id. at 59. The named defendant representatives “must be represented by qualified
counsel and they must have common interests with and not be antagonistic towards their fellow
class members.” Id at 60.
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Class Notice is Also Critical to the Adequacy Requirement: The Missouri Court of
Appeals has noted that “[i]n a class action, notice is a function of adequate representation:
Notice’s function is to ensure effective representation. If a class is cohesive in its interest,
minimal notice is required.” City of Excelsior Springs v. Elms Redevelopment Corp., 18 S.W.3d
53, 59 (Mo. App. 2000).
b.

RULE 52.08(b) REQUIREMENTS

To maintain a class action in Missouri, plaintiff must prove only one of three 52.08(b)
elements. These elements are identical to F.R.C.P. 23, and involve the risks of inconsistent
adjudications ((b)(1)); the appropriateness of final injunctive or declaratory relief with respect to
the class as a whole ((b)(2)); and predominance of common questions of fact or law ((b)(3)),
(1)

(b)(1) Requirements.

The requirements of 52.08 (b)(1) are met if the prosecution of separate actions by or
against individual members of the class would create a risk of inconsistent or varying
adjudications with respect to individual members of the class which would establish
incompatible standards of conduct for the party opposing the class, or adjudications with respect
to individual members of the class which would as a practical matter be dispositive of the
interests of the other members not parties to the adjudications or substantially impair or impede
their ability to protect their interests.
Under subsection (b)(1), the interests of the class members must be substantially similar
and the duty owed to each member by the defendant must not vary depending on the member.
Homogeneity of the class will allow (b)(1) certification. Id. Classes have been certified under
Rule 52.08(b)(1) in cases involving revenue bondholders and duties of a trustee as to such
bondholders. Centerre Trust, 736 S.W.2d 486 (Mo. App. 1987).
(2)

(b)(2) Requirements.

A plaintiff may satisfy 52.08(b)(2) by proving (2) that the party opposing the class has
acted or refused to act on grounds generally applicable to the class, thereby making appropriate
final injunctive relief or corresponding declaratory relief with respect to the class as a whole.
Rule 52.08(b)(2). Where the state refused to refund sales taxes, the dissenting justices in Charles
v. Spalding opined that the plaintiffs had satisfied their 52.08(b) burden under prong (2) because
the state had “refused to act on grounds generally applicable to the class.” 524 S.W.2d 820, 824
(Mo. banc 1975).
A class seeking primarily injunctive or declaratory relief may be certified under Rule
52.08(b)(2), despite an accompanying request for compensatory damages. Harris v. Union
Electric Co., 766 S.W.2d 80 (Mo. banc 1989). The trial court may bifurcate the case for trial to
facilitate administration of the claims of the class, as was done in Harris at the trial level. (The
original Harris decision was reversed by the Missouri Court of Appeals on other grounds. See,
Harris, 622 S.W.2d 239.)
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(3)

(b)(3) Requirements.

Finally, plaintiff may satisfy 52.08(b)(3) if “the court finds that the questions of law or
fact common to the members of the class predominate over any questions affecting only
individual members, and that a class action is superior to other available methods for the fair and
efficient adjudication of the controversy.”
(A)

Predominance

With respect to 52.08(b)(3), the court must first determine whether the question is
“common” or “individual”. Craft v. Philip Morris Cos., Inc., 190 S.W.3d 368, 382 (Mo. App.
2005). A question is considered “individual” if “to make a prima facie showing on a given
question, the members of a proposed class will need to present the evidence that varies from
member to member”. A question is deemed “common” if “the same evidence will suffice for
each member to make a prima facie showing.” Id.
The trial court must determine whether questions common to the class predominate over
any individual questions. The predominance requirement does not demand every single issue in
the case be common to all the class members, but only that there are substantial common issues
which “predominate” over the individual issues. Clark, 106 S.W.3d at 488. The predominance
issue may not be dispositive of the controversy or even be determinative of the liability issues
involved. Clark, 106 S.W. 3d at 488. Indeed, the need for inquiry as to individual damages does
not preclude a finding of predominance. A single common issue may be the overriding one in
the litigation, despite the fact that the suit also entails numerous remaining individual questions.
Clark, 106 S.W.3d at 488, Craft v. Philip Morris Cos., Inc., 190 S.W.3d 368, 381–82 (Mo. App.
2005), citing Conte & Newberg § 4:25, at 172. Also, the fact that an affirmative defense may be
available against certain individual class members and affect them differently does not, by itself,
show that individual issues predominate. Id. The trial court can resolve individual questions,
particularly those relating to damages and defenses, after making a determination on the
predominant issue. Id.
How a court will rule on the issue of predominance depends on the allegations contained
in the complaint. In Craft, 190 S.W.3d 368, the plaintiffs alleged that the defendant cigarette
manufacturer falsely represented that “light” cigarettes delivered lower tar and nicotine, and
manipulated test results. The Missouri Supreme Court, in recently upholding the trial court’s
certification of a Missouri class of “light” cigarette smokers, found that the plaintiffs’ allegations
focused on the condition and labeling of the product at the time it was sold, and that the
defendant’s liability was not dependent on each consumer’s individual smoking behavior. Craft,
190 S.W.3d at 382. As a result, the Court held that an individual’s smoking behavior, an
“individual” question, did not predominate over the “common” questions of liability. Craft, 190
S.W.3d at 383-384.
The importance of submitting as much evidence in support of the position that common
issues predominate over individualized issues is highlighted by two recent Missouri appellate
court decisions relating to lead poisoning. In the first case, Meyer v. Fluor Corp., 2006 WL
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1735221 (Mo. App.) the plaintiffs brought a claim for medical monitoring of a class of children
allegedly exposed to lead and other chemicals generated by the defendants at their facility near
Herculaneum, Missouri. In Meyer, the Missouri Court of Appeals held that individualized
variants relevant to each member of the purported class’s exposure to lead and the potential risk
of harm predominated over class issues. Meyer, 206 WL 1735221 at 4. The Meyer court, in its
decision, noted that the only facts truly common to the proposed class, “as established by the
record,” was that all of its members were living or had lived in an area adjacent to the lead
facilities, and there was no proof of the nature and extent of the contamination. Meyer, 206 WL
1735221 at 5. Presumably, had such evidence been submitted by the plaintiffs, the trial and
appellate courts may have ruled differently. However, due to the absence of evidence, the
appellate court was unable to determine the identity of those persons who may require medical
monitoring and was compelled to hold that individual issues predominated over the common
issues. Id.
Conversely, in another case involving the same defendants and its lead-producing
facilities, the Missouri Court of Appeals two months after the Meyer decision, held that the same
trial court properly certified a class of landowners who alleged that their property diminished in
value as a result of lead contamination produced by the defendants’ facilities. In upholding the
certification of a class of landowners, the Missouri Court of Appeals noted that although there
were individual questions relating to the class, the common questions relating to liability
predominated over the individual questions.
(B)

Superiority

Rule 52.08(b)(3) contains four factors relevant to the superiority determination. See
Craft, 190 S.W.3d at 378-379. The superiority requirement requires the trial court to balance, in
terms of fairness and efficiency, the merits of a class action in resolving the controversy against
those of alternative available methods of adjudication. Dale, 2006 WL 1792414 at 25. For
example, the trial court may consider the inability of the poor or uninformed to enforce their
rights, and the improbability that large numbers of class members would possess the initiative to
litigate individually. Id. However, the primary focus of the superiority analysis is the efficiency
of the class action over other available methods of adjudication. Id.
While there may be effective alternative methods of adjudicating the controversy in
question, that fact alone does not mean they are superior when balanced against resolution by
class action. Id. Conversely, failure to certify an action on the sole ground that it would be
unmanageable is disfavored. Craft, 190 S.W.3d. at 386. While manageability is a consideration
that “encompasses the whole range of practical problems that may render the class action format
inappropriate for a particular suit,” the existence of administrative complications in managing the
distribution of different damage awards to a class does not suggest that a trial court abused its
discretion in finding a class manageable. Craft, 190 S.W. 3d at 387. Even if the class action
seems unmanageable, a class action will be held to be a superior form of adjudication where the
defendants failed to provide any legal authority to support their claim that an alternative forum
was superior, nor provided any rationale beyond conclusions explaining why, in the absence of
such authority, they should prevail. Id.
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Whether an administrative adjudication would provide a more advantageous procedure
than a class action may depend on the type of remedy that could be awarded by the agency and
the general attitude of the agency toward the issues and problems raised by the claimants. Id at
382, citing Wright, Miller & Kane, Federal Practice and Procedure: Civil 2d Section 1779, at
561 (1986).
4.

THE TRIAL COURT HAS DISCRETION IN CERTIFYING A CLASS

Determination of whether an action should proceed as a class action under Missouri
Supreme Court Rule 52.08 ultimately rests within the sound discretion of the trial court. Doyle,
2006 WL 1735221 at 1. Kendrick, 142 S.W.3d at 735; State ex rel. American Family Mutual
Insurance v. Clark, 106 S.W.3d 483 (Mo. 2003). A trial court need not hold a full evidentiary
hearing before certifying a class. Byrd. When it is unclear from the petition whether class
certification may be granted, however, the trial court is to allow pre-class certification discovery
so that the plaintiff may be afforded the opportunity to prove the class certification prerequisites.
State of Missouri ex. Rel. Coffman Group, L.L.C., 2005 WL 2786661 (Mo. App.). A trial court,
however, does not have authority to conduct a preliminary inquiry into the merits of a lawsuit
when it is determining whether the lawsuit may be maintained as a class action. Eisen v. Carlisle
& Jacquilin, 417 U.S. 156, 177, 94 (1974); Craft, 190 S.W.3d at 377. In the absence of a
request for findings of fact and conclusions of law, Missouri trial courts are not required to make
findings or conclusions in support of its class certification decision under Rule 52.08. Dale,
2006 WL 1792414 at 5.
Under 52.08(c)(1), an order determining whether a class action is to be maintained “may
be conditional and may be altered or amended before the decision on the merits”. See also
Reinhold v. Fee Fee Trunk Sewer, Inc., 664 S.W.2d. 599 (Mo. App. E.D. 1984). Moreover,
“[b]ecause class certification can be modified as the case progresses, courts should err in favor
of, and not against, certifying a class.” Doyle, 2006 WL 1735221 at 1.
5.

DUE PROCESS CONSIDERATIONS

Rule 52.08(e) provides that “a class action may not be dismissed or compromised without
the approval of the court, and notice of the proposed dismissal or compromise shall be given to
all members of the class in such manner as the court directs”. See, also, Byrd, 956 S.W.2d 369.
Notice in a class certified under Rule 52.08(b)(3) must satisfy due process, which means
that it must be “reasonably calculated, under all the circumstances, to apprise interested parties of
the pendency of the action and afford them an opportunity to present their objections.” Byrd,
956 S.W.2d 369; Clark, 106 S.W.3d 483. The notice must contain an adequate, objective
description of the proceedings so that it may be understood by the average absentee class
member. Id.
The trial court must evaluate the fairness of any proposed settlement offered on behalf of
the class, and it must send proper notice to all class members before holding a fairness hearing or
requiring absent class members to decide to opt out or file a claim. Byrd, 956 S.W.2d 369. If the
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trial court fails or refuses to exercise its discretion in such matters, a writ of mandamus may be
issued to compel the trial court to do so. Id.
6.

TOLLING OF STATUTE OF LIMITATIONS

Missouri courts, like federal courts, apparently recognize that the filing of a class action
may toll the statute of limitations. Hyatt Corporation v. Occidental Fire & Casualty, 801
S.W.2d 382, 389 (Mo. App. 1990).
7.

ATTORNEYS’ FEES

Missouri courts award plaintiff’s counsel a percentage of any common fund that is
created. One-third of the common fund is typically awarded. Kelly v. Blue Cross, St. Louis City
Circuit Court, Cause No. 952-01990, decided October 12, 1995; McHugh v. United Healthcare
of the Midwest, St. Louis City Circuit Court, decided October 18, 1999.
8.

STANDARD OF REVIEW

The correct standard of review for class action certifications under Rule 52.08 is for
“abuse of discretion.” Dale, 2006 WL 1792414 at 3. An abuse of discretion occurs when a court
bases its decision on an “erroneous conclusion of law or where there is no rational basis in the
evidence for the ruling”. Id. Where reasonable persons could differ with the propriety of the trial
courts’ ruling, it cannot be said that the trial court abused its discretion. Dale, 2006 WL 1792414
at 5.
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MISSOURI RULES OF COURT
SUPREME COURT RULES
RULES OF CIVIL PROCEDURE
PART I. RULES GOVERNING CIVIL PROCEDURE IN THE CIRCUIT COURTS
RULE 52. PARTIES
S.Ct. Rule 52.08 R.S.Mo.
(2004)
52.08. Class Actions
(a)
Prerequisites to a Class Action. One or more members of a class may sue or be sued as
representative parties on behalf of all only if (1) the class is so numerous that joinder of all
members is impracticable, (2) there are questions of law or fact common to the class, (3) the
claims or defenses of the representative parties are typical of the claims or defenses of the class,
and (4) the representative parties will fairly and adequately protect the interests of the class.
(b)
Class Actions Maintainable. An action may be maintained as a class action if the
prerequisites of subdivision (a) are satisfied, and in addition:
(1)

the prosecution of separate actions by or against individual members of the class
would create a risk of
(A)

inconsistent or varying adjudications with respect to individual members
of the class which would establish incompatible standards of conduct for
the party opposing the class, or

(B)

adjudications with respect to individual members of the class which would
as a practical matter be dispositive of the interests of the other members
not parties to the adjudications or substantially impair or impede their
ability to protect their interests; or

(2)

the party opposing the class has acted or refused to act on grounds generally
applicable to the class, thereby making appropriate final injunctive relief or
corresponding declaratory relief with respect to the class as a whole; or

(3)

the court finds that the questions of law or fact common to the members of the
class predominate over any questions affecting only individual members, and that
a class action is superior to other available methods for the fair and efficient
adjudication of the controversy. The matters pertinent to the findings include:
(A)
(B)

the interest of members of the class in individually controlling the
prosecution or defense of separate actions;
the extent and nature of any litigation concerning the controversy already
commenced by or against members of the class;
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(C)

the desirability or undesirability of concentrating the litigation of the
claims in the particular forum;

(D)

the difficulties likely to be encountered in the management of a class
action.

(c)
Determination by Order Whether Class Action to Be Maintained--Notice-Judgment--Actions Conducted Partially as Class Actions.
(1)

As soon as practicable after the commencement of an action brought as a class
action, the court shall determine by order whether it is to be so maintained. An
order under this Rule 52.08(c)(1) may be conditional and may be altered or
amended before the decision on the merits.

(2)

In any class action maintained under Rule 52.08(b)(3), the court shall direct to the
members of the class the best notice practicable under the circumstances,
including individual notice to all members who can be identified through
reasonable effort. The notice shall advise each member that: (A) the court will
exclude the member from the class if requested by a specified date; (B) the
judgment, whether favorable or not, will include all members who do not request
exclusion; and (C) any member who does not request exclusion may, if desired,
enter an appearance through counsel.

(3)

The judgment in an action maintained as a class action under Rule 52.08(b)(1) or
Rule 52.08(b)(2), whether or not favorable to the class, shall include and describe
those whom the court finds to be members of the class. The judgment in an action
maintained as a class action under Rule 52.08(b)(3), whether or not favorable to
the class, shall include and specify or describe those to whom the notice provided
in Rule 52.08(c)(2) was directed, and who have not requested exclusion, and
whom the court finds to be members of the class.

(4)

When appropriate an action may be brought or maintained as a class action with
respect to particular issues or a class may be divided into subclasses and each
subclass treated as a class, and the provisions of this Rule 52.08 shall then be
construed and applied accordingly.

(d)
Orders in Conduct of Actions. In the conduct of actions to which this Rule applies, the
court may make appropriate orders:
(1)

determining the course of proceedings or prescribing measures to prevent undue
repetition or complication in the presentation of evidence or argument; (2)
requiring, for the protection of the members of the class or otherwise for the fair
conduct of the action, that notice be given in such manner as the court may direct
to some or all of the members of any step in the action, or of the proposed extent
of the judgment, or of the opportunity of members to signify whether they
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consider the representation fair and adequate, to intervene and present claims or
defenses, or otherwise to come into the action; (3) imposing conditions on the
representative parties or on intervenors; (4) requiring that the pleadings be
amended to eliminate therefrom allegations as to representation of absent persons,
and that the action proceed accordingly; (5) dealing with similar procedural
matters. The orders may be combined with an order under Rule 62, and may be
altered or amended as may be desirable from time to time.
(e)
Dismissal or Compromise. A class action shall not be dismissed or compromised
without the approval of the court, and notice of the proposed dismissal or compromise shall be
given to all members of the class in such manner as the court directs.
HISTORY: Adopted April 21, 1972, eff. Dec. 1, 1972. Amended Sept. 28, 1993, eff. Jan. 1,
1994.
NOTES:
Committee Note--1974
This is the same as Rule 23 of the Federal Rules of Civil Procedure.
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MONTANA
1.

Montana’s Version of Rule 23

Rule 23. Class actions
Rule 23(a). Prerequisites to a class action. One or more members of a class may sue or
be sued as representative parties on behalf of all only if (1) the class is so numerous that joinder
of all members is impracticable, (2) there are questions of law or fact common to the class, (3)
the claims or defenses of the representative parties are typical of the claims or defenses of the
class, and (4) the representative parties will fairly and adequately protect the interests of the
class.
Rule 23(b). Class actions maintainable. An action may be maintained as a class action
if the prerequisites of subdivision (a) are satisfied, and in addition:
(1)
the prosecution of separate actions by or against individual members of the class
would create a risk of
(A)
inconsistent or varying adjudications with respect to individual members
of the class which would establish incompatible standards of conduct for the party
opposing the class, or
(B)
adjudications with respect to individual members of the class which would
as a practical matter be dispositive of the interests of the other members not
parties to the adjudications or substantially impair or impede their ability to
protect their interests; or
(2)
the party opposing the class has acted or refused to act on grounds generally
applicable to the class, thereby making appropriate final injunctive relief or corresponding
declaratory relief with respect to the class as a whole; or
(3)
the court finds that the questions of law or fact common to the members of the
class predominate over any questions affecting only individual members, and that a class action
is superior to other available methods for the fair and efficient adjudication of the controversy.
The matters pertinent to the findings include: (A) the interest of members of the class in
individually controlling the prosecution or defense of separate actions; (B) the extent and nature
of any litigation concerning the controversy already commenced by or against members of the
class; (C) the desirability or undesirability of concentrating the litigation of the claims in the
particular forum; (D) the difficulties likely to be encountered in the management of a class
action.

This chapter was originally written by Robert G. Mullendore of Missoula, Montana and William C. Watt of Crow
Agency, Montana. Paul C. Collins took over the editing responsibilities in 2005. Mr. Collins is a partner in the law
firm of Crowley, Haughey, Hanson, Toole & Dietrich, P.L.L.P. in Billings, Montana.
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Rule 23(c). Determination by order whether class action to be maintained -- notice
-- judgment -- actions conducted partially as class actions.
(1)
As soon as practicable after the commencement of an action brought as a class
action, the court shall determine by order whether it is to be so maintained. An order under this
subdivision may be conditional, and may be altered or amended before the decision on the
merits.
(2)
In any class action maintained under subdivision (b)(3), the court shall direct to
the members of the class the best notice practicable under the circumstances, including
individual notice to all members who can be identified through reasonable effort. The notice
shall advise each member that (A) the court will exclude the member from the class if the
member so requests by a specified date; (B) the judgment, whether favorable or not, will include
all members who do not request exclusion; and (C) any member who does not request exclusion
may, if the member desires, enter an appearance through counsel.
(3)
The judgment in an action maintained as a class action under subdivision (b)(1) or
(b)(2), whether or not favorable to the class, shall include and describe those whom the court
finds to be members of the class. The judgment in an action maintained as a class action under
subdivision (b)(3), whether or not favorable to the class, shall include and specify or describe
those to whom the notice provided in subdivision (c)(2) was directed, and who have not
requested exclusion, and whom the court finds to be members of the class.
(4)
When appropriate (A) an action may be brought or maintained as a class action
with respect to particular issues, or (B) a class may be divided into subclasses and each subclass
treated as a class, and the provisions of this rule shall then be construed and applied accordingly.
Rule 23(d). Order in conduct of actions. In the conduct of actions to which this rule
applies, the court may make appropriate orders: (1) determining the course of proceedings or
prescribing measures to prevent undue repetition or complication in the presentation of evidence
or argument; (2) requiring, for the protection of the members of the class or otherwise for the fair
conduct of the action, that notice be given in such manner as the court may direct to some or all
of the members of any step in the action, or of the proposed extent of the judgment, or of the
opportunity of members to signify whether they consider the representation fair and adequate, to
intervene and present claims or defenses, or otherwise to come into the action; (3) imposing
conditions on the representative parties or on intervenors; (4) requiring that the pleadings be
amended to eliminate therefrom allegations as to representation of absent persons, and that the
action proceed accordingly; (5) dealing with similar procedural matters. The orders may be
combined with an order under Rule 16, and may be altered or amended as may be desirable from
time to time.
Rule 23(e). Dismissal or compromise. A class action shall not be dismissed or
compromised without the approval of the court, and notice of the proposed dismissal or
compromise shall be given to all members of the class in such manner as the court directs.
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Rule 23(f). Security for costs. Security for costs and charges, which may be awarded
against a representative party, may be required by an opposing party. When required, all
proceedings in the action must be stayed until an undertaking, executed by two or more persons,
is filed with the clerk, to the effect that they will pay such costs and charges as may be awarded
against the representative party by judgment, or in the progress of the action, not exceeding the
sum of $1,000. A new or an additional undertaking may be ordered by the court or judge, upon
proof that the original undertaking is insufficient security, and proceedings in the action stayed
until such new or additional undertaking is executed and filed.
2.

Comparison of Mont. R. Civ. P. 23 to Fed. R. Civ. P. 23

Rule 23 of the Montana Rules of Civil Procedure was completely rewritten in 1967 to
adopt the language of the federal rule. The Montana rule has not been amended since then, while
the federal rule has.
Subivisions (a) and (b) of the Montana rule are substantially the same as the federal rule.
Subdivision (c) of the Montana rule lacks detail that is included in the modern federal rule about
the requirements of the order certifying the class and about the notice that must be given to class
members for any class certified under subdivision (b)(3). Subdivision (d) of the two rules is
identical. Subdivision (e) of the Montana rule simply says that “[a] class action shall not be
dismissed or compromised without the approval of the court, and notice of the proposed
dismissal or compromise shall be given to all members of the class in such manner as the court
directs.” The federal rule contains many more specifics about notice, compromise, and
dismissal.
Subdivision (f) of Montana’s rule is not merely an older version of the federal rule but is
different than the federal rule. Under Mont. R. Civ. P. 23(f), an opposing party may require the
class representative to file an undertaking as security for costs of up to $1,000, and the court may
require an additional undertaking upon a showing that it is warranted. The Note of the Advisory
Committee on Rules states that the purpose of this addition was "to afford protection against
selection of a representative party who may not be responsible for costs and charges."
Subdivision (f) of the federal rule governs interlocutory appeals, which are not discussed
in Montana’s rule. Although not contained in Mont. R. Civ. P. 23, Montana's procedural rules
do allow an interlocutory appeal of an order denying class certification. As amended in 1967,
Rule 1(b)(2) of the Montana Rules of Appellate Procedure expressly authorizes an appeal from
an order "refusing to permit an action to be maintained as a class action[.]" Only an order
denying class certification is immediately appealable: "There does not seem to be a
corresponding necessity for direct appeal, as distinct from appeal from the final judgment, where
the court determines that the action may be maintained as a class action." Advisory Committee's
Note to 1967 Amendment to Rule 23(c), quoted in State ex rel. Anaconda Aluminum Co., 490
P.2d 351, 352 (Mont. 1971).
Montana’s Rule 23 does not contain the provisions about class counsel and attorney fee
awards contained in subdivisions (g) and (h) of the federal rules.
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3.

Case Law Interpreting Mont. R. Civ. P. 23

Montana does not have an intermediate court of appeals. The supreme court's most
comprehensive analysis of the current rule is its opinion in McDonald v. Washington, 862 P.2d
1150 (Mont. 1993). In addition to being the only Montana decision applying several of the
specific provisions of Rule 23, the McDonald opinion also summarizes a number of general
principles that apply to class actions in Montana. For a discussion of the previous rules and
cases decided before the 1967 revision to Rule 23, see Fredericks, Note, Class Actions in
Montana under Rule 23(a)(3), 23 Mont. L. Rev. 201 (1962).
The McDonald court reaffirmed that the standard for appellate review of trial courts'
orders concerning class actions is abuse of discretion. Id. at 1152, 1154 (citing Murer v. State
Fund, 849 P.2d 1036, 1037 (Mont. 1993)). Noting that Mont. R. Civ. P. 23(a) and (b) are
identical to the Federal rules, the court also found "cases interpreting the federal rule to be
instructive." McDonald, 862 P.2d at 1154. The McDonald court in fact relied heavily on
decisions of various federal appeals and district courts in the remainder of its opinion. The
standard of review and reliance on federal court interpretations of the rule were reaffirmed in
Sieglock v. Burlington Northern Santa Fe Ry. Co, 2003 MT 355, ¶¶ 8, 10, 81 P.3d 495 (2003).
The McDonald court set forth a six-element test for class certification under Mont. R.
Civ. P. 23(b)(3). McDonald, 862 P.2d at 1155. The proponent of class certification has the
burden of establishing each of the six elements. Id. The first four elements correspond to the
prerequisites specified in Rule 23(a)(1) through (a)(4). The remaining two elements correspond
to the "predominance" and "superiority" requirements of Rule 23(b)(3). With respect to the last
element, the court further held that the determination of whether a class action is superior to
other methods for adjudicating the controversy requires consideration of the four factors
specified in Rule 23(b)(3)(A) through (D). Id. at 1157.
Thus, the methodology approved by the Montana Supreme Court for determining class
certification closely tracks the text and structure of Fed. R. Civ. P. 23, and the Montana courts
primarily look for guidance to Federal court decisions interpreting and applying the identical
provisions of the federal rule.
Numerosity: In McDonald, the class involved "35,360 individuals as well as various
public and private businesses and governmental agencies" served by the water company.
McDonald, 862 P.2d at 1154. The court approved a much smaller class in State ex rel. Boyne v.
Dist. Court, 742 P.2d 464, 467 (Mont. 1987). Reversing the district court's denial of the
defendants' motion to certify the plaintiff class, the court in Boyne concluded that a class of no
more than 93 condominium owners at Big Sky, Montana, was "so numerous that joinder of all
members is impractical[.]" Id. In Seiglock, supra, the proposed class consisted of 300 railroad
employees, and numerosity was not an issue. Sieglock, 2003 MT 355, ¶¶ 14, 16.
Commonality: The McDonald court adopted a fairly expansive interpretation of the
commonality requirement in Rule 23(a)(2). Quoting from a Ninth Circuit opinion, the court
observed that the rule has generally been given "permissive application. . . so that the
commonality requirement is usually found to be satisfied." McDonald, 862 P.2d at 1155
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(quoting Jordan v. County of Los Angeles, 669 F.2d 1311, 1320 (9th Cir. 1982)). The court held
that this element was successfully established when all the counts stemmed from the water
company's failure to provide adequate service, the claims showed a "recurrent theme of monetary
damages from the consumers having to find alternative sources of water," and a health advisory
had been sent to all members of the putative class. McDonald, 862 P.2d at 1155. The court in
Boyne, 742 P.2d at 467, also concluded that the commonality requirement was satisfied in that
case involving various types of condominium owners' claims arising from structural defects in
their buildings.
The commonality prerequisite was the primary issue in Sieglock v. Burlington Northern
Santa Fe Ry. Co, 2003 MT 355, 81 P.3d 495 (2003). In Sieglock, named plaintiffs from
Montana, Texas, Minnesota and Washington brought breach of privacy claims on behalf of
employees in 24 states based on the railroad’s publication of its top 300 overtime wage earners.
In reviewing the test for commonality, the Montana Supreme Court explained that because Rule
23(a)(2) is disjunctive, either common questions of law or fact must be present. Id., ¶ 11.
“Commonality is satisfied when the question of law is substantially related to resolving the
litigation,” or when there is a “common core of salient facts.” Id. The court affirmed the district
court’s denial of class certification for lack of common questions of law, because the substantive
tort law of multiple jurisdictions would likely apply, and the plaintiffs failed to demonstrate how
each law of the multiple states was common. Id., ¶¶ 14-15. However, the court reversed and
remanded for a determination of whether there was a “common core of salient facts that would
satisfy Rule 23(a)(2),” and whether the other requirements of Rule 23 were met. Id., ¶ 18.
A plaintiff’s class action motion was denied in Ferguson v. Safeco Insurance Company of
America, 2005 Mont. Dist. LEXIS 1687 (2005) as a result of individual factual questions. The
issue of commonality arose when the plaintiff asserted that the defendant breached a procedural
commonality issue. The plaintiff sought relief and damages that resulted from the fact that she
and other alleged class members were not made whole prior to the defendant’s exercise of any
right to subrogation. Id., ¶12. As a result of the plaintiff’s assertion that alleged damages met
the commonality prerequisite, she had failed to identify an issue “of law or fact common to the
members of the proposed class that predominates over any questions affecting only individual
members.” M.R.Civ.P 23(b)(3). The relief that the plaintiff sought was unique to her and the
separation of the actions would not cause a risk to the individuals involved. Therefore, the
district court denied her motion for class certification. Id., ¶14.
Typicality: The typicality requirement was met in McDonald because the injuries
claimed by the class representatives were the same as those suffered by the class at large, and
they all stemmed from the same course of conduct by the defendants. McDonald, 862 P.2d at
1156 (citing Jordan, 669 F.2d at 1321). The court noted that the 24 named plaintiffs represented
a cross-section of the class, and rejected a contrary argument based on the defendants' survey
indicating that many absent members of the class did not wish to participate in the lawsuit. Lack
of typicality under Mont. R. Civ. P. 23(a)(3) was fatal to class certification in a case involving a
single issue of law brought in the Workers' Compensation Court by nine injured workers on
behalf of two thousand claimants covered by more than two hundred insurers. Murer v. State
Compensation Mut. Ins. Fund, 849 P.2d 1036, 1037 (Mont. 1993)(“Murer I”). In Murer I, the
court held that the typicality requirement generally prohibits a class action "against defendants
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with whom the named plaintiffs have had no dealing.” Id. at 1038 (citing La Mar v. H & B
Novelty and Loan Co., 489 F.2d 461, 464-65 (9th Cir. 1973). The Murer I court also held that
two exceptions to this principle discussed in La Mar did not apply, because there was no
conspiracy among the defendants, and there were not sufficient "juridical links" among them to
warrant a class action. Id. at 1039.
Adequacy of Representation: Mont. R. Civ. P. 23(a)(4) requires that "the named
representative's attorney. . . be generally capable of conducting the litigation, and that the named
representative's interests not be antagonistic to the interests of the class." McDonald, 862 P.2d at
1156 (quoting Jordan, 669 F.2d at 1323). In McDonald, there was no dispute about the expertise
of class counsel, and the interests of the class representatives, led by Sister Mary Jo McDonald,
were "coextensive with those of the remaining class members." Id. at 1156. In Boyne, 742 P.2d
at 467, the court concluded that "there is a sufficient identity to the types of claims made by the
various [Big Sky condominium] unit owners that the representative parties will fairly and
adequately protect the interest of the class."
Mandatory Classes and Tax Cases: The Montana Supreme Court has not specifically
analyzed the requirements for any of the types of mandatory classes authorized by Mont. R. Civ.
P. 23(b)(1) and (2). See, e.g, Spoklie v. Dept. of Fish, Wildlife and Parks, 2002 MT 228, ¶ 13, 56
P.3d 349 (Mont. 2002)(noting, without commenting, that the district court granted class
certification for the action to enjoin enforcement of a new game farm law). In State ex rel.
Conrad v. Managan, 485 P.2d 948, 950 (Mont. 1971), the court held that ten taxpayers
challenging five counties' property tax assessment methods for timberlands had standing to bring
a declaratory judgment action as an original proceeding in the Montana Supreme Court, without
being confined to the remedy of paying their taxes under protest and then suing for recovery.
With respect to class certification, the court simply stated: "A true class action for this purpose
is authorized by Rule 23, M.R.Civ.P." Id.
Montana’s current tax statutes specifically provide for an alternative remedy of bringing a
class action pursuant to M. R. Civ. P. 23 for declaratory judgment and refunds of unlawful taxes.
See Mont. Code Ann. § 15-1-407(2)(a), as amended in 1995. In order to avail themselves of this
procedure, the taxpayer must follow the administrative procedures for paying the tax under
protest, the action must be filed within 90 days of the representative’s receipt of notice of the tax
assessment or refund denial, and all class members must also have paid the tax under protest.
Id.; see also Samson v. State, 948 P.2d 232 (1997)(affirming dismissal of complaint for failure to
file within 90 days).
In another case challenging a sales tax on new motor vehicles owned by Tribal members
on the Blackfeet Indian Reservation, the court upheld denial of class certification and dismissed
the appeal as being moot after the state had already begun refunding all taxes collected since the
preceding year. Ground v. Dept. of Highways, 683 P.2d 496 (Mont. 1984). In Jefferson v. Big
Horn County, 4 P.3d 26 (Mont. 2000), the court affirmed the relief granted from a 1990 class
judgment recognizing tax exempt status for certain Reservation lands owned by Crow Tribal
members. After a previous motion to set aside under Mont. R. Civ. P. 60(b) was deemed denied,
the district court dissolved the injunctive portion of the judgment pursuant to Mont. Code Ann. §
27-19-401, based on the change in federal law effected by Cass County, Minn. v. Leech Lake
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Band of Chippewa Indians, 524 U.S. 103 (1998). Jefferson, 4 P.3d at 29. The Jefferson court
held that the tax refund statutes authorizing declaratory relief did not preclude future injunctive
relief, which in turn was subject to the court’s inherent power to modify the injunction when the
law has changed. Id. at 31-32.
Opt-Out Classes: With respect to the "predominance" requirement in Mont. R. Civ. P.
23(b)(3), and the fifth element of Montana's test for certification of an opt-out class, the court has
held that individual issues of causation and damages should not preclude class certification.
McDonald, 862 P.2d at 1150. More specifically, "it has been commonly recognized that the
necessity for calculation of damages on an individual basis should not preclude class
determination when the common issues which determine liability predominate." Id. (quoting
Bogosian v. Gulf Oil Corp., 561 F.2d 434, 456 (3d Cir. 1977)).
With respect to the "superiority" requirement, the McDonald court found that the factors
(A) through (C) of Mont. R. Civ. P. 23(b)(3) were satisfied because no other litigation was
pending, and class members were still free to exert individual control over their claims by
appearing through their own counsel or opting out of the class. McDonald, 862 P.2d at 1157.
Finally, relying on Green v. Wolf Corp., 406 F.2d 291, 296-97 (2d Cir. 1968), the court
recognized the superiority of a class action because the small individual claims "would be
unremediable without class action status," and many claims arose from the same facts and
questions of law. McDonald at 1158.
The court in Boyne, 742 P.2d at 467, approved an opt-out class as the appropriate method
for dealing with a "very confused position so far as individual unit owners are concerned," noting
that the opt-out device would allow one owner of 34 condominium units who was also a
defendant to request exclusion and appear through its own counsel.
In St. James Cmty. Hosp., Inc. v. Dist. Court, 2003 MT 261, 77 P. 3d 534, the district
court certified an opt-out class for damages claims based on excessive fees charged for copies of
patients’ medical records from 1993-1999. After an opt-out notice was given to members of the
class, and liability was determined, the district court granted the plaintiffs’ motion to compel
discovery from the defendant health care providers on requests and charges for copies, so that the
plaintiffs could ascertain the amount of damages and provide subsequent notices to the class
members. The health care providers filed a writ of supervisory control (a form of interlocutory
appeal), arguing that the information was protected by patient privacy statutes, and that the cost
for obtaining the information should be borne by the representative plaintiffs. The Montana
Supreme Court held that the names of patients who requested information were protected by
Montana constitutional and statutory privacy provisions, but that other requestor names and the
other information was to be produced at the providers’ expense. Id., ¶¶ 8, 13. The court noted
that subsequent notices to patient class members “will have to be accomplished through other
means such as an ‘opt-in’ notification.” Id., ¶ 10.
Notice: Notice to absent members of an opt-out class certified under Mont. R. Civ. P.
23(b)(3) must meet the express requirements of Rule 23(c)(2). Boyne, 742 P.2d at 468. The
court in McDonald, 862 P.2d at 1159, sustained a notice that went further to advise class
members that they "may file a separate lawsuit against the defendants" if they opted out of the
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class. The court also sustained the omission of a warning that class members may be liable for a
portion of the defendants' attorneys' fees if the case was unsuccessful, noting that absent class
members are not liable for costs assessed against named plaintiffs under federal case law, and
holding that the defendants in any event had no basis under Montana law for any recovery of
their fees. Id. at 1158-59.
Cost of Notice: Although the expense of class notice usually must be borne by the
plaintiffs, once liability is determined, the cost of notice can be shifted to the defendants. St.
James Cmty. Hosp., ¶¶ 12, 13.
Further Orders: The Montana Supreme Court has "specifically recognized" the district
court's continuing jurisdiction to make "appropriate orders" in the course of the litigation under
Mont. R. Civ. P. 23(d). Boyne, 742 P.2d at 468. Also, in State ex rel. Anaconda Aluminum Co.
v. Dist. Court, 490 P.2d 351 (Mont. 1971), the court recognized that an order denying the
defendants' motion to declare that the action not be maintained as a class action "may be altered
or amended before a decision on the merits."
Venue: Class actions in Montana must be filed in a county which, under Montana's
venue statutes, Mont. Code Ann. §§ 25-2-111, et seq., is a proper county with respect to all
named class representatives and all defendants. State ex rel. Kesterson v. Dist. Court, 614 P.2d
1050 (Mont. 1980).
Attorneys' Fees: After approving a $6 million settlement of the class action ordered in
Boyne, 742 P.2d 464 (Mont. 1987), the district court awarded attorneys’ fees to plaintiffs’
counsel in the amount of $400,000, plus a percentage of the sale proceeds of property received in
the settlement. Association of Unit Owners of Deer Lodge Condominium, Inc. v. Big Sky of
Montana, Inc., 790 P.2d 967, 968 (Mont. 1990). In response to the association’s petition, the
district court reduced the fee by $100,000 and eliminated the "contingent" portion of the award
(the percentage of the sale). The district court based its reduction on new information that class
counsel had already received more than $500,000 in hourly fees, and remaining funds were not
sufficient to pay the original fee award. Id. At 969. Affirming the district court's discretion to
make the reduction, the Montana Supreme Court adopted as a standard for evaluating attorneys'
fees in a class action that the award is “contingent upon success, and upon the existence of a fund
from which the fees can be paid[.]” Id. at 969 (citing Waters v. City of Chicago, 420 N.E.2d 599
(Ill. App. Ct. 1981) ("lodestar" method for awarding class action attorneys' fees).
The Montana Supreme Court has analyzed class action attorneys’ fees payable under a
two fee-shifting statutes. In Ihler v. Chisholm, 855 P.2d 1009 (Mont. 1993)(“Ihler I”), involving
a fee award to patients of state mental institutions under 42 U.S.C. § 1988, the court affirmed a
25% reduction in the lodestar because of the patients’ limited success on the merits, and reversed
a 50% enhancement for contingency risk based on City of Burlington v. Dague, 505 U.S. 557
(1992). On remand, the district court further reduced the total fee award to $293,485, compared
to the patients’ original request for more than $2 million. In a second appeal, the court in Ihler v.
Chisholm, 995 P.2d 439, 446 (Mont. 2000) (“Ihler II”), held that the district court erred by
limiting the hourly rate for out-of-state attorneys to prevailing market rates in Montana, and by
reducing their hours for additional travel time incurred, when the patients' evidence demonstrated
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that resort to out-of-forum counsel was "reasonable." The court also (1) ordered that the hourly
rate for least-experienced counsel must be within the range of prevailing Montana rates
established by the record ($80 - $150 per hour); (2) affirmed that the $110 per hour rate awarded
for experienced Montana counsel, and the reduction in hours for duplicative work, were within
the district court’s discretion; (3) affirmed the denial of an enhancement for undesirability of the
case as consistent with Dague; and (4) ordered the district court to award fees incurred by the
patients in both appeals. Ihler II, 995 P.2d at 448-454.
In Cochran v. State, 2003 MT 318, 80 P.3d 423 (2003), involving an fee-shifting award
under a Montana wage claim statute (Mont. Code Ann. § 39-2-214), the court affirmed the award
of one-third of the gross recovery based on the contingency fee agreement between the workers
and their attorneys. The court stated that the factors to be considered in assessing whether to
award the full amount in a contingent fee agreement were: “(1) The novelty and difficulty of the
legal and factual issues involved; (2) The time and labor required to perform the legal service
properly; (3) The character and importance of the litigation; (4) The result secured by the
attorney; (5) The experience, skill, and reputation of the attorney; (6) The fees customarily
charged for similar legal services at the time and place where the services were rendered; (7) The
ability of the client to pay for the legal services rendered; and (8) The risk of no recovery.” Id., ¶
13. The court found the award to be well supported by the district court’s detailed analysis of
each of these factors after an evidentiary hearing. The court remanded for further consideration
of the plaintiffs’ request for a 40% fee award as called for in the fee agreement in the event of a
successful appeal. Id., ¶ 17.
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RULE 23 OF THE MONTANA RULES OF CIVIL PROCEDURE
Rule 23. Class actions
Rule 23(a). Prerequisites to a class action. One or more members of a class may sue or
be sued as representative parties on behalf of all only if (1) the class is so numerous that joinder
of all members is impracticable, (2) there are questions of law or fact common to the class, (3)
the claims or defenses of the representative parties are typical of the claims or defenses of the
class, and (4) the representative parties will fairly and adequately protect the interests of the
class.
Rule 23(b). Class actions maintainable. An action may be maintained as a class action
if the prerequisites of subdivision (a) are satisfied, and in addition:
(1)
the prosecution of separate actions by or against individual members of the class
would create a risk of
(A)
inconsistent or varying adjudications with respect to individual members
of the class which would establish incompatible standards of conduct for the party
opposing the class, or
(B)
adjudications with respect to individual members of the class which would
as a practical matter be dispositive of the interests of the other members not
parties to the adjudications or substantially impair or impede their ability to
protect their interests; or
(2)
the party opposing the class has acted or refused to act on grounds generally
applicable to the class, thereby making appropriate final injunctive relief or corresponding
declaratory relief with respect to the class as a whole; or
(3)
the court finds that the questions of law or fact common to the members of the
class predominate over any questions affecting only individual members, and that a class action
is superior to other available methods for the fair and efficient adjudication of the controversy.
The matters pertinent to the findings include: (A) the interest of members of the class in
individually controlling the prosecution or defense of separate actions; (B) the extent and nature
of any litigation concerning the controversy already commenced by or against members of the
class; (C) the desirability or undesirability of concentrating the litigation of the claims in the
particular forum; (D) the difficulties likely to be encountered in the management of a class
action.
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Rule 23(c). Determination by order whether class action to be maintained -- notice
-- judgment -- actions conducted partially as class actions.
(1)
As soon as practicable after the commencement of an action brought as a class
action, the court shall determine by order whether it is to be so maintained. An order under this
subdivision may be conditional, and may be altered or amended before the decision on the
merits.
(2)
In any class action maintained under subdivision (b)(3), the court shall direct to
the members of the class the best notice practicable under the circumstances, including
individual notice to all members who can be identified through reasonable effort. The notice
shall advise each member that (A) the court will exclude the member from the class if the
member so requests by a specified date; (B) the judgment, whether favorable or not, will include
all members who do not request exclusion; and (C) any member who does not request exclusion
may, if the member desires, enter an appearance through counsel.
(3)
The judgment in an action maintained as a class action under subdivision (b)(1) or
(b)(2), whether or not favorable to the class, shall include and describe those whom the court
finds to be members of the class. The judgment in an action maintained as a class action under
subdivision (b)(3), whether or not favorable to the class, shall include and specify or describe
those to whom the notice provided in subdivision (c)(2) was directed, and who have not
requested exclusion, and whom the court finds to be members of the class.
(4)
When appropriate (A) an action may be brought or maintained as a class action
with respect to particular issues, or (B) a class may be divided into subclasses and each subclass
treated as a class, and the provisions of this rule shall then be construed and applied accordingly.
Rule 23(d). Order in conduct of actions. In the conduct of actions to which this rule
applies, the court may make appropriate orders: (1) determining the course of proceedings or
prescribing measures to prevent undue repetition or complication in the presentation of evidence
or argument; (2) requiring, for the protection of the members of the class or otherwise for the fair
conduct of the action, that notice be given in such manner as the court may direct to some or all
of the members of any step in the action, or of the proposed extent of the judgment, or of the
opportunity of members to signify whether they consider the representation fair and adequate, to
intervene and present claims or defenses, or otherwise to come into the action; (3) imposing
conditions on the representative parties or on intervenors; (4) requiring that the pleadings be
amended to eliminate therefrom allegations as to representation of absent persons, and that the
action proceed accordingly; (5) dealing with similar procedural matters. The orders may be
combined with an order under Rule 16, and may be altered or amended as may be desirable from
time to time.
Rule 23(e). Dismissal or compromise. A class action shall not be dismissed or
compromised without the approval of the court, and notice of the proposed dismissal or
compromise shall be given to all members of the class in such manner as the court directs.
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Rule 23(f). Security for costs. Security for costs and charges, which may be awarded
against a representative party, may be required by an opposing party. When required, all
proceedings in the action must be stayed until an undertaking, executed by two or more persons,
is filed with the clerk, to the effect that they will pay such costs and charges as may be awarded
against the representative party by judgment, or in the progress of the action, not exceeding the
sum of $1,000. A new or an additional undertaking may be ordered by the court or judge, upon
proof that the original undertaking is insufficient security, and proceedings in the action stayed
until such new or additional undertaking is executed and filed.
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NEBRASKA
DECISIONS INTERPRETING SECTION 25-319 OF THE REVISED
STATUTES OF NEBRASKA
I.

Comparison with Rule 23 of the Federal Rules of Civil Procedure.

Nebraska has no analogue to Rule 23 of the Federal Rules of Civil Procedure as it
remains one of the few states that continue to employ the procedural statutes based on the Field
Code of 1849. Neb. Rev. Stat. § 25-319 (Reissue 1995) is a broad provision authorizing the use
of class actions. Obstetricians-Gynecologists, P.C. v. Blue Cross & Blue Shield of Nebraska, 219
Neb. 199, 208, 361 N.W.2d 550, 556 (Neb. 1985). Although the statute is broad, something
more than the suggestion of a class action is necessary to fulfill the parties’ requirement. Id.
One commentator on the statute found that the Nebraska Supreme Court has construed the statute
in such a way that bringing a successful class action suit in Nebraska is difficult. C.L. Robinson
& Thomas H. Dahlk, Class Actions-The Nebraska Procedure, 61 Neb. L. Rev. 30 (1982).
The following requirements are necessary in order to bring a class action in Nebraska:
1.
2.
3.
4.

Proper Joinder;
No potentiality of a conflict of interest;
Necessity; and
Manageability

Id. at 38. The first two requirements fall into a broader, more familiar category of commonality,
the latter two into numerosity. See Hoiengs v. County of Adams, 245 Neb. 877, 901, 516 N.W.2d
223, 240 (Neb. 1994) (concluding that in order to justify class status treatment, the plaintiffs’
claim must meet both statutory requirements of commonality and numerosity).
The statute providing for class actions includes no counterparts to Federal Rule 23(f), and
certification of a class is not a final and appealable order or a special proceeding. Keef v. State of
Nebraska, Dept. of Motor Vehicles, 262 Neb. 622, 630-31, 634 N.W.2d 751, 759 (Neb. 2001).
II.

Case Law Interpreting § 25-319.
A. Commonality

1. Proper Joinder: The members of the class must be unified in interest to the
extent that the suit can be brought jointly. Sarratt v. Lincoln Benefit Life Co., 212 Neb. 436, 438,
323 N.W.2d 81, 83 (Neb. 1982); Evans v. Metropolitan Utilities District of Omaha, 185 Neb.
464, 467, 176 N.W.2d 679, 681 (Neb. 1970) (citing Certia v. University of Notre Dame Du Lac,
Ind., 141 N.E. 318 (Ind. App. 1923)). In other words, a class action can be maintained where
questions of law and fact are common to all and predominate over individual interests. Hoiengs,
Edward D. Hotz is a partner with the firm of Hotz, Weaver, Flood, Breitkreutz & Grant in Omaha, Nebraska.
Practice areas include insurance and commercial law as well as business and personal injury litigation. Shawna D.
Peterson is an associate with the firm specializing in general litigation.
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245 Neb. at 902, 516 N.W.2d at 241. An action may not be maintained as a class action by a
plaintiff on behalf of himself or herself and others unless he or she has the power as a member of
the class to satisfy a judgment on behalf of the class as a whole. Miller v. City of Omaha, 253
Neb. 798,805-806, 573 N.W.2d 121,127 (Neb. 1998).
Note that a class representative in a class action who has failed to state a claim upon
which relief can be granted was not a proper plaintiff in such action, even if the plaintiff(s) who
filed the petition successfully stated the same claims and, thus, remain parties to the class action.
McGinn v. State Farm Ins. Co., 268 Neb. 843, 849, 689 N.W.2d 802, 807 (Neb. 2004).
2. Typicality and Adequacy: The second requirement for bringing a class action
is that claims of the representative must be typical of the class, and the representative must fairly
protect the interests of the class. Hoiengs, 245 Neb. at 903-904, 516 N.W.2d at 242; Blakenship
v. Omaha Pub. Power Dist., 195 Neb. 170, 176, 237 N.W.2d 86, 90 (Neb. 1976). The test for
potentiality of a conflict of interest, as stated in Blakenship, is that “if any party included in the
class stands to suffer an economic loss as the result of his inclusion, the party initiating the class
action will have an interest adverse to those of the party he purports to represent with the result
that the action is not being brought for the benefit of all members of the class.” Blakenship, 295
Neb. at 175-176, 237 N.W.2d at 90. It has been argued that the potentiality of a conflict of
interest test is a severe hurdle to overcome even if the joinder requirement is met. Class ActionsThe Nebraska Procedure, note 2 at 47. A non-lawyer plaintiff lacking legal counsel may be
deemed inadequate to represent the interests of a class. See McCroy v. Sprint Communications
Co., L.P., 2001 WL 34034523*3 (Neb. App. 2002) (noting without comment the trial court’s
decertification of a class following withdrawal of plaintiffs’ counsel and plaintiffs’ failure to
secure replacement counsel).
B. Numerosity
1. Necessity: While no mathematical test exists for the number of plaintiffs
needed for a class action, the action may be improper if the same result can be reached by suing
individually. Benesch v. City of Schuyler, 5 Neb. App. 59, 68, 555 N.W.2d 63, 68-69 (Neb. App.
1996); Berkshire v. Douglas County Board of Equalization, 200 Neb. 113, 262 N.W.2d 449
(1978). Consequently, an action under Neb. Rev. Stat. § 25-319 is improper if class allegations
add nothing to the lawsuit and the final result would be the same whether a class action were
brought or an individual action maintained.
2. Manageability: A class action must be manageable or it will be denied.
Kosowski v. City of Betterment Corp., 197 Neb. 402, 405, 249 N.W.2d 481, 483 (1977). A case
would not be manageable, for instance, if distribution of the plaintiffs’ award “would be
extremely difficult and impractical, if not impossible, to satisfactorily reach and identify, and
distribute the award to, those entitled to share in it.” Id..
C. Conclusion: In conclusion, there have been no new developments or changes in
Nebraska class action law since the submission of the 2005 ABA Class Action survey. There
have been no rulings on class actions, or the Nebraska class action statute. There is also no case
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law involving the tolling of the statute of limitations period during the pendency of a class
action.
SECTION 25-319 OF THE REVISED STATUTES OF NEBRASKA
§ 25-319. Class actions; representation
When the question is one of a common or general interest of many persons, or when the
parties are very numerous, and it may be impracticable to bring them all before the court, one or
more may sue or defend for the benefit of all.
TOLLING OF THE STATUTE OF LIMITATIONS DURING THE PENDENCY OF A
CLASS ACTION
None
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NEVADA
DECISIONS INTERPRETING RULE 23 OF THE
NEVADA RULES OF CIVIL PROCEDURE
1.

Comparison with Rule 23 of the Federal Rules of Civil Procedure.

Rule 23 of the Nevada Rules of Civil Procedure mirrors its federal counterpart in letter
and application. See Meyer v. Eighth Judicial Dist. Court, 885 P.2d 622, 626 (Nev. 1994). The
Nevada Supreme Court’s class certification decisions rely heavily upon the “analogous” federal
rule. See, e.g., Shuette v. Beazer Homes Holdings Corp., 124 P.3d 530, 538 (2005).
2.

Interpretive Case Law.

Nevada’s class certification requirements were under-addressed until the Nevada
Supreme Court handed down a comprehensive NRCP 23 discussion in Shuette v. Beazer Homes
Holdings Corporation in 2005.29 In order for a litigant to obtain class certification under
Nevada’s Rule 23, in addition to satisfying the ordinary rules of justiciability, the litigant must
satisfy each of the four requirements of subsection (a) and meet at least one of the categories in
subsection (b). Shuette, 124 P.3d at 537. The burden of proof rests with the party seeking class
certification. Cummings v. Charter Hosp., 896 P.2d 1137, 1140 (Nev. 1995). Complete
discretion rests with the district court to decide whether the class action is the best method by
which a particular action should be presented. Deal v. 999 Lakeshore Ass’n, 579 P.2d 775, 77879 (Nev. 1978). The court must undertake a “thorough and documented” analysis and
“pragmatically determine” whether “it is better to proceed as a single action, than as many
individual actions, in order to redress a single fundamental wrong.” Shuette, 124 P.3d at 537
(quoting Deal, 579 P.2d at 778-79) & 544.
NRCP 23(c)(1) permits the court to certify a class on a conditional basis. “Conditional
certification notifies the parties that a court may exercise its discretion to later revoke
certification in complex litigation cases.” Shuette, 124 P.3d at 544. Indeed, because this
discretion is continuous, the court “must reevaluate,” and may decertify a class if, at any time,
any of the required elements becomes unsatisfied. Id.
a.

NEV. R. CIV. P. 23(a).

Numerosity: The Nevada Supreme Court has commented that “[t]he express language
and intent of NEV. R. CIV. P. 23(a)(1) leaves no doubt that a class action may be maintained only
if the class is so numerous that joinder of all members is impracticable,” Kane v. Sierra LincolnMercury, Inc., 533 P.2d 464, 465-66 (Nev. 1975), or that “the plaintiff class is so large that
The authors of this section, Randall Jones and Jennifer Popick, are partners in the litigation firm of Harrison, Kemp
& Jones, LLP. They have prosecuted and defended class action claims in various fields of law including residential
construction defects, complex commercial litigation, toxic torts and health care..
29

Shuette holds that “single-family residence constructional defect cases will rarely be appropriate for class action
treatment,” but recognizes that “some constructional defects matters might be amenable to class action certification”
and expressly acknowledges that class treatment “may be proper” in a single defect case. Shuette, 124 P.3d at 544.
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proceeding as a class action is the only manageable method of resolving the controversy.”
Cummings, 896 P.2d at 1140. Although no magic number has been identified for satisfying the
numerosity requirement, Nevada decisions reflect that three, see id., or five, see Kane, 533 P.2d
at 466, plaintiffs are too few to justify a class action, but “a putative class of forty or more
generally will be found ‘numerous.’” Shuette, 124 P.3d at 537.
Although early Nevada decisions indicate that the numerosity analysis is essentially a
mathematical calculation, the Nevada Supreme Court’s comments in Shuette emphasize not class
size but impracticality of joinder. The court must examine the specific facts of the case and
consider “judicial economy arising from the avoidance of a multiplicity of actions, geographic
dispersion of class members, financial resources of class members, the ability of claimants to
institute individual suits, [] requests for prospective injunctive relief which would involve future
class members,” and “other relevant factors,” to determine whether NRCP 23(a)(1) is satisfied.
Commonality: Commonality is established by demonstrating a question of either law or
fact common to all plaintiffs. The Nevada Supreme Court has stressed that this requirement
must be read and applied in the disjunctive; thus, factual differences between common legal
questions are not fatal to class certification. See Meyer, 885 P.2d at 626 (holding that question of
whether eviction-related practice of "pinning" is unlawful was sufficient to establish
commonality despite disparate circumstances surrounding each individual episode of "pinning").
This is true even though the class plaintiffs may have incurred different damages. See Johnson v.
Travelers Ins. Co., 515 P.2d 68, 73 (Nev. 1973). Additionally, the court has repeatedly voiced
that, as a general rule, due to the inherent uniqueness of each occasion of fraud and the lack of a
“common thread” running through these instances, “a class suit to recover damages for fraud
allegedly practiced upon numerous persons is not warranted,” because commonality is simply
non-existent. Id. at 627; see also Cummings, 896 P.2d at 1140 (affirming dismissal of class
action for fraud); Johnson, 515 P.2d at 72 (dismissing fraud class action for lack of common
question of law or fact as to liability). The court has, however, left open the possibility of
bringing a representative suit for collective deceit, provided that the requisite “common thread”
is present. Johnson, 515 P.2d at 72.
Typicality: “‘Typicality’ demands that the claims or defenses of the representative
parties be typical of those of the class.” Shuette, 124 P.3d at 538. Typicality focuses “on the
defendants’ actions, not on the plaintiffs’ conduct.” Id. If “each member’s claim arises from the
same course of events and each class member makes similar legal arguments to prove the
defendant’s liability,” the typicality prong is satisfied despite factual variations among the
individual claims. Id.
Adequacy: In Shuette, the Nevada Supreme Court adopted the adequacy analysis
employed by the United States Supreme Court in Amchem Products, Inc. v. Windsor. By
determining whether the class members “possess the same interest and suffer the same injury” as
the other class members, the court can ensure that the representative parties “fairly and
adequately protect the interests of the class.” Shuette, 124 P.3d at 539 (quoting Amchem, 521
U.S. 591, 625-26 (1997)).
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b.

NEV. R. CIV. P. 23(b).

In addition to meeting the NRCP 23(a) prerequisites, plaintiffs seeking class certification
must show that a class action is “logistically possible and superior to other actions,” Meyer, 885
P.2d at 626, by satisfying one of three conditions in NRCP 23(b). The movants must
demonstrate: “(1) that separate litigation by individuals in the class would create a risk that the
opposing party would be held to inconsistent standards of conduct or that nonparty members’
interests might be unfairly impacted by the other members’ individual litigation; (2) that the
party opposing the class has acted or refused to act against the class in a manner making
appropriate classwide injunctive or declaratory relief; or (3) that common questions of law or
fact predominate over individual questions, and a class action is superior to other methods of
adjudication.” Shuette, 124 P.3d at 539.
Although Nevada authority is devoid of any meaningful discussion of NRCP 23(b)(1) or
(2), the Shuette opinion provides substantial guidance for 23(b)(3) certification. NRCP 23(b)(3)
focuses “on when common questions predominate over individual questions and the class action
vehicle is a superior method for adjudication.” Id. at 539. The predominance prong “tests
whether proposed classes are sufficiently cohesive to warrant adjudication by representation.” Id.
(quoting Amchem, 521 U.S. at 625). Although the predominance inquiry “is related to” the
commonality and typicality analysis, the Nevada Supreme Court has acknowledged that “it is
more demanding.” Id. at 540. “Common questions predominate over individual questions if they
significantly and directly impact each class member’s effort to establish liability and entitlement
to relief, and their resolution ‘can be achieved through generalized proof.’” Id. (quoting Amchem,
521 U.S. at 623-24). Class treatment is the superior method for adjudicating claims
“management difficulties and any negative impacts on all parties’ interests ‘are outweighed by
the benefits of classwide resolution of common issues.’” Id. (quoting Peltier Enterprises, Inc. v.
Hilton, 51 S.W.3d 616, 624 (Tex. App. 2000)).
3.

Tolling of Statutes of Limitations.

Although the Nevada Supreme Court has not addressed the issue, in Bonilla v. Las Vegas
Cigar Company, 61 F. Supp. 2d 1129, 1135 (1999), the United States District Court for the
District of Nevada followed American Pipe & Construction Company v. Utah, 414 U.S. 538, 554
(1974), noting that “in a Rule 23 class action, the statute of limitations for plaintiffs’ individual
claims is suspended for all purported members of the class until a formal decision on class
certification has been made, or until the individual plaintiff opts out.”
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RULE 23 OF THE NEVADA RULES OF CIVIL PROCEDURE
Rule 23. Class actions.
(a)
Prerequisites to a Class Action. One or more members of a class may sue or be
sued as representative parties on behalf of all only if (1)the class is so numerous that joinder of
all members is impracticable, (2) there are questions of law or fact common to the class, (3) the
claims or defenses of the representative parties are typical of the claims or defenses of the class,
and (4) the representative parties will fairly and adequately protect the interests of the class.
(b)
Class Actions Maintainable. An action may be maintained as a class action if the
prerequisites of subdivision (a) are satisfied, and in addition:
(1)
the prosecution of separate actions by or against individual members of
the class would create a risk of
(A)
inconsistent or varying adjudications with respect to individual
members of the class which would establish incompatible standards of conduct
for the party opposing the class, or
(B)
adjudications with respect to individual members of the class
which would as a practical matter be dispositive of the interests of the other
members not parties to the adjudications or substantially impair or impede their
ability to protect their interests; or
(2)
the party opposing the class has acted or refused to act on grounds
generally applicable to the class, thereby making appropriate final injunctive relief or
corresponding declaratory relief with respect to the class as a whole; or
(3)
the court finds that the questions of law or fact common to the members of
the class predominate over any questions affecting only individual members, and that a
class action is superior to other available methods for the fair and efficient adjudication of
the controversy. The matters pertinent to the findings include:
(A)
the interest of members of the class in individually controlling the
prosecution or defense of separate actions;
(B)
the extent and nature of any litigation concerning the controversy
already commenced by or against members of the class;
(C)
the desirability or undesirability of concentrating the litigation of
the claims in the particular forum;
(D)
class action.

the difficulties likely to be encountered in the management of a

(c)
Determination by Order Whether Class Action to be Maintained; Notice;
Judgment; Actions Conducted Partially as Class Actions
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(1)
As soon as practicable after the commencement of an action brought as a
class action, the court shall determine by order whether it is to be so maintained. An
order under this subdivision may be conditional, and may be altered or amended before
the decision on the merits.
(2)
In any class action maintained under subdivision(b)(3), the court shall
direct to the members of the class the best notice practicable under the circumstances,
including individual notice to all members who can be identified through reasonable
effort. The notice shall advise each member that
(A)
the court will exclude him from the class if he so requests by a
specified date;
(B)
the judgment, whether favorable or not, will include all members
who do not request exclusion; and
(C)
any member who does not request exclusion may, if he desires,
enter an appearance through his counsel.
(3)
The judgment in an action maintained as a class action under subdivision
(b)(1) or (b)(2), whether or not favorable to the class, shall include and describe those
whom the court finds to be members of the class. The judgment in an action maintained
as a class action under subdivision (b)(3), whether or not favorable to the class, shall
include and specify or describe those to whom the notice provided in subdivision (c)(2)
was directed, and who have not requested exclusion, and whom the court finds to be
members of the class.
(4)
When appropriate (A) an action may be brought or maintained as a class
action with respect to particular issues, or (B) a class may be divided into subclasses and
each subclass treated as a class, and the provisions of this rule shall then be construed and
applied accordingly.
(d)
Orders in Conduct of Actions. In the conduct of actions to which this rule applies,
the court may make appropriate orders: (1) determining the course of proceedings or prescribing
measures to prevent undue repetition or complication in the presentation of evidence or
argument; (2) requiring, for the protection of the members of the class or otherwise for the fair
conduct of the action, that notice be given in such manner as the court may direct to some or all
of the members of any step in the action, or of the proposed extent of the judgment, or of the
opportunity of members to signify whether they consider the representation fair and adequate, to
intervene and present claims or defenses, or otherwise to come into the action; (3) imposing
conditions on the representative parties or on interveners; (4) requiring that the pleadings be
amended to eliminate therefrom allegations as to representation of absent persons, and that the
action proceed accordingly; (5) Dealing with similar procedural matters. The orders may be
combined with an order under Rule 16, and maybe altered or amended as may be desirable from
time to time.
(e)
Dismissal or Compromise. A class action shall not be dismissed or compromised
without the approval of the court, and notice of the proposed dismissal or compromise shall be
given to all members of the class in such manner as the court directs.
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NEW HAMPSHIRE
DECISIONS INTERPRETING RULE 27-A OF THE RULES
OF THE SUPERIOR COURT OF THE STATE OF NEW HAMPSHIRE
1.

Comparison with Rule 23 of the Federal Rules of Civil Procedure.

“Because the pertinent provisions of Rule 27-A are comparable to Rule 23 of the Federal
Rules of Civil Procedure, federal cases constitute an appropriate aid for the [state court] to
employ in interpreting the New Hampshire rule.” Gibson v. Universal Underwriters Life Ins.
Co., 2005 WL _________, at *___ (N.H. Super. Ct. 2005) (citing Royer v. State Dept. of
Employment Security, 118 N.H. 673, 682-83, 394 A.2d 828 (N.H. 1978)).
2.

Case law interpreting Rule 27-A.

New Hampshire has no intermediate appellate court, and its Supreme Court has issued
precious little case law interpreting Rule 27-A. What we do know is this: The party seeking
class certification must plead facts which will support a finding that the criteria of Rule 27-A
have been met. The trial court’s order certifying the class must explain how movants have met
their burden under Rule 27-A sufficiently to enable a reviewing court to ascertain whether their
burden has been met. Private Truck Council of Am. v. State, 128 N.H. 466, 470, 517 A.2d 1150,
1152 (N.H. 1986) (state Supreme Court disregarded trial court’s order granting class certification
order because “the court’s order met none of the formal requirements of Superior Court Rule
27-A”).
Although no appellate cases further interpret Rule 27-A’s certification requirements, in
Gibson, supra, the state trial court provided the following guidance in its order certifying a
statewide consumer class action involving a credit insurer’s alleged failure to refund unearned
premiums to consumers who bought defendant’s prepaid credit life insurance on their car loans
but then paid off their loans prior to the expiration of the coverage period:
a. Numerosity. Rather than pleading any magic number of potential class members, the
movant needs to show that joinder is impractical. “[T]he court must consider the number of
members in the proposed class, their geographical distribution, and whether class members can
be easily identified in determining whether the proposed class satisfies the numerosity
requirement.” Gibson, at *___ (citation omitted). If more than 40 class members exist there is a
presumption of numerosity. Id. In Gibson, the trial court concluded plaintiffs satisfied the
numerosity requirement by establishing that “hundreds or perhaps thousands of consumers”
existed both within and outside the state who had paid off their car loans early but not received
their unearned premium refunds despite defendant’s alleged contractual promise to make the
refunds.

Edward K. O'Brien is the founder of O'Brien Law Firm, PC, located in Manchester, New Hampshire. The firm
represents consumers in individual and class action challenges to business practices.
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b. Commonality. The Gibson court next explained that :[t]he test for commonality is
not demanding and is met where there is at least one issue, the resolution of which will affect all
or a significant number of the putative class members. Id., at *___ (quoting Mullen v. Treasure
Chest Casino, LLC, 186 F.3d 620, 625 (5th Cir. 1999). It concluded plaintiffs adequately alleged
defendant had engaged in a “common course of conduct” by failing to make the unearned
premium refunds on early loan payoffs, thereby satisfying the commonality requirement. Id. at
*___.
c.
Predominance.
Finding that plaintiffs could offer common, rather than
individualized, proof of the classwide breach of contract claim, the Gibson court ruled plaintiffs
had shown that their common questions indeed predominated over any individual questions that
may arise. Id., at *___.
d. Typicality. Because they plaintiffs alleged they and the class members suffered the
same injury—financial harm as a result of the defendant’s alleged failure to refund their
unearned premiums to them—the Gibson court ruled they had satisfied the typicality requirement
since “in trying their case, the named plaintiffs will necessarily present the claims of the absent
[class members].” Id., at ____.
e. Adequacy. The trial court, citing Newberg, §3.22, explained that “[t]o prove the
adequacy requirement, the plaintiffs must show: 1) the absence of conflict; and 2) assurance of
vigorous prosecution.” Id., at *____. Referencing plaintiffs’ supporting affidavits and their
counsel’s work history, the trial court concluded the adequacy requirement was satisfied as to
both the class representatives and their proposed class counsel.
e. Superiority. Lastly, the Gibson court turned to the superiority requirement. Finding
that the adjudication of the common issues identified in the case would “achieve judicial
economies and practical advantages without jeopardizing procedural fairness,” Id., at *___,
quoting Rothwell v. Chubb Life Ins. Co. of Am., 191 F.R.D. 25, 29 (D.N.H. 1998), in that the risk
of hundreds of individual lawsuits each seeking to recover just a few hundred dollars—and the
attendant risk of inconsistent adjudications—would thereby be eliminated, the trial court
concluded plaintiffs had satisfied the superiority requirement.
3.

Miscellaneous comments.

a. Common law authority. Rule 27-A essentially codifies existing common law. See,
e.g., Smith v. Bank of New England, 69 N.H. 254 (N.H. 1898). Most recently, in State
Employees’ Association of New Hampshire v. Belknap County, 122 N.H. 614, 448 A.2d 969
(N.H. 1992), the state’s highest court reiterated the utility of class actions in cases in which the
movant can show numerosity, typicality, commonality and adequate representation (FED. R. CIV.
P. 23(a)), as well as predominance of common questions and superiority (23(b)(3)).
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RULE 27-A OF THE RULES OF THE SUPERIOR COURT OF
THE STATE OF NEW HAMPSHIRE
Rule 27-A.
(a)
Prerequisites to a Class Action. One or more members of a class may sue or be
sued as representative parties on behalf of all if:
(1)

the class is so numerous that joinder of all members, whether
otherwise required or permitted, is impracticable;

(2)

there are questions of law or fact common to the class which
predominate over any questions affecting only individual
members;

(3)

the claims or defenses of the representative parties are typical of
the claims or defenses of the class;

(4)

the representative parties will fairly and adequately protect the
interests of the class;

(5)

a class action is superior to other available methods for the fair and
efficient adjudication of the controversy; and

(6)

the attorney for the representative parties will adequately represent
the interests of the class.

(b)
Order Allowing Class Action. As soon as practicable after the commencement
of an action brought as a class action, the court shall determine by order whether it is to be so
maintained. An order under this section may be conditional and may be altered or amended
before the decision on the merits on the court's own motion or on motion of the parties. The
action may be maintained as a class action only if the court finds that the prerequisites under
subdivision (a) of this rule have been satisfied.
(c)
Satisfaction of Jurisdictional Damages Limit. For purposes of satisfying the
jurisdictional damages limit of the court, the claims of the members of the class shall be
aggregated.
(d)
Description of Class. The order permitting a class action shall describe the class.
When appropriate the court may limit the class to those members who do not request exclusion
from the class within the specified time after notice.
(e)
Notice of Class Action. Following the court's order maintaining the class action,
the court shall direct to the members of the class the best notice practicable under the
circumstances, including individual notice to all members who can be identified through
reasonable effort. The notice shall advise each member that (A) the court will exclude him from
the class if he so requests by a specified date; (B) the judgment, whether favorable or not, will
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include all members who do not request exclusion; (C) any member who does not request
exclusion may, if he desires, enter an appearance through his counsel; and contain such other
information that the court deems appropriate. Unless the court orders otherwise, the
representatives of the class shall bear the expense of notification and be responsible for the
giving of the notice to members of the class.
(f)
Exclusion. Any member of the plaintiff class who files an election to be
excluded in the manner and in the time specified in the notice, is excluded from and not bound
by the judgment in the class action. A member of a defendant class may not elect to be excluded.
(g)
Judgment. The judgment in an action maintained as a class action, whether or not
favorable to the class, shall include and describe those whom the court finds to be members of
the class.
(h)
Methods of Payment of Damages. If the court renders judgment in favor of a
plaintiff class, the court may, in its discretion, order the defendant to pay damages into the court
and require each member of the class to file a claim with the court, or order payment of damages
in any other manner it deems appropriate.
(i)
Actions Conducted Partially as Class Actions. When appropriate, an action
may be brought or maintained as a class action with respect to particular issues, or a class may be
divided into subclasses and each subclass treated as a class. The provisions of this subdivision
shall then be construed and applied accordingly.
(j)
Orders in Conduct of Class Actions. In the conduct of class actions the court
may make and alter appropriate orders:
(1)

Determining the course of proceedings or prescribing measures to prevent
undue repetition or complication in the presentation of evidence or
argument;

(2)

Requiring, for the protection of the members of the class, or otherwise for
the fair conduct of the action, that notice be given in such manner as the
court may direct to some or all of the members of any step in the action, or
of the proposed extent of the judgment, or of the opportunity of members
to signify whether they consider the representation fair and adequate, or to
appear and present claims or defenses, or otherwise to come into the
action; or

(3)

Dealing with similar procedural matters.

(k)
Dismissal, Discontinuance or Settlement. A class action shall not be dismissed,
discontinued or settled without the approval of the court. Notice of the proposed dismissal,
discontinuance or settlement shall be given to all members of the class in such manner as the
court directs.

NEW HAMPSHIRE

295

NEW JERSEY
The New Jersey class action rules are provided for in the New Jersey Court Rules 4:32-1
and 4:32-2 and largely mirror the language of Fed. R. Civ. P. 23. Goasdone v. American
Cyanimid Corp., 354 N.J. Super. 519, 527, 808 A.2d 159, 164 (Law Div. 2002) (citing In the
Matter of Cadillac V8-6-4 Class Action, 93 N.J. 412, 461 A.2d 736 (1983) (“Cadillac”)) The
exceptions include replacement of Fed. R. Civ. P. 23(c)’s phrase “including individual notice to
all members who can be identified through reasonable effort” with “consistent with due process
of law” in New Jersey’s equivalent rule. New Jersey also provides that cost of notice may be
assessed against any party or may be allocated among the parties pending final disposition of the
case. Additionally, the New Jersey equivalent of Fed. R. Civ. P. 23(c)(3) adds that a (b)(3)
judgment shall “to the extent practicable under the circumstances, consistent with due process of
law” identify the members of the class, and that the judgment may “consistent with due process
of law, confer benefits upon a fluid class.” These provisions have no specific counterparts in the
Federal Rule.
Effective September 1, 2006, the class action rules were amended to conform to the
December 1, 2003 revisions to Fed. R. Civ. P. 23. They also were reorganized so that Rule 4:321 will largely mirror Fed. R. Civ. P. 23(a) and (b), and Rule 4:32-2 will largely mirror Fed. R.
Civ. P. 23(c), (d), (e), (g), and (h). New Jersey did not, however, adopt a counterpart to Fed. R.
Civ. P. 23(f) providing for permissive interlocutory appeals of class certification decisions
because other New Jersey rules already permit discretionary appeals to the Appellate Division,
see Rule 2:5-6, and to the Supreme Court, see Rule 2:2-2..
The September 1, 2006 version of Rule 4:32 is reprinted below.
New Jersey courts construe class action rules liberally. Gross v. Johnson & JohnsonMerck Consumer Pharm. Co., 303 N.J. Super 336, 340-41, 696 A.2d 793, 795 (Law Div. 1997);
Saldana v. City of Camden, 252 N.J. Super 188, 196, 599 A.2d 582, 586 (App. Div. 1991). It has
been held that not only do class actions save time and money for the parties and the public and
promote consistent decisions for people with similar claims, class actions also allow consumers
to redress common grievances under circumstances that would make individual actions
uneconomical to pursue. Cartiglia v. Johnson & Johnson Co., 2002 WL 1009473, at *9 (Law
Div. April 24, 2002) (citing Varacallo v. Massachusetts Mut. Life Ins. Co., 332 N.J. Super. 31,
45, 752 A.2d 807, 815 (App. Div. 2000)); Carroll v. Cellco Partnership, 313 N.J. Super 488,
498, 713 A.2d 509, 512 (App. Div. 1998) and Cadillac, 93 N.J. at 412, 461 A.2d at 736.
Nevertheless, the burden of establishing class status is on the plaintiff and the court is required to
Jeffrey J. Greenbaum and Steven D. Gorelick are partners with the law firm of Sills Cummis Epstein & Gross P.C.,
in Newark, New Jersey. Steven R. Rowland is of counsel to the firm. Mr. Greenbaum is the co-chair of the Firm’s
business litigation section and chair of the class action practice group. He is a graduate of the University of
Michigan Law School (cum laude) and the Wharton School of the University of Pennsylvania. He is past chair of
the Class Actions and Derivative Suits Committee of the American Bar Association's Section of Litigation and was
a member of the ABA Task Force on Class Action Legislation. Mr. Greenbaum is also founder and co-chair of the
Class Action Litigation Committee of the New Jersey State Bar Association and a member of the Advisory Board of
the BNA publication Class Action Litigation Report. Mr. Gorelick is a graduate of the Georgetown University Law
Center and Brown University. He is also a member of the NJSBA Class Action Litigation Committee. Mr.
Rowland is a graduate of the University of Chicago Law School and Pomona College. The authors represent
defendants in securities, consumer and other class actions in both federal and state courts.
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undertake a “rigorous analysis” to determine whether class prerequisites are met. Carroll, 313
N.J. Super at 495, 713 A.2d at 512.
Class certification should not be denied based on the merits of the underlying theory on
which the action is predicated. Saldana, 252 N.J. Super at 196, 599 A.2d at 586. Nonetheless,
the determination of the appropriateness of class certification requires “some preliminary
analysis” of the underlying theories of liability and possible defenses. Cadillac, 93 N.J. at 426,
461 A.2d at 743. See also Cartiglia, 2002 WL 1009473, at *19 (stating that the merits “are not
entirely off limits when evaluating whether a class should be granted.”). Moreover, a class
definition must be precise and presently ascertainable by reference to objective criteria, but class
certification will not be denied “merely because not every potential class member can be
identified at the suit’s commencement.” NY Career Guidance Servs. v. Wells Fargo Fin.
Leasing, Inc., 2005 WL 1252315 (Law Div. May 2, 2005).
The prerequisites for a class action under Rule 4:32-1(a) follow those of Fed. R. Civ. P.
23(a) -- (1) numerosity; (2) commonality; (3) typicality; and (4) adequacy of representation. If
these elements are met, plaintiffs must then show that one of the alternative requirements of Rule
4:32-1(b) (modeling Fed. R. Civ. P. 23(b)) is satisfied. See Goasdone, 354 N.J. Super. at 528,
808 A.2d at 164. The decision in Goasdone illustrates the application of the Rule 4:32-1(a)
elements. 354 N.J. Super. at 529-530, 808 A.2d at 165 (finding prerequisites of numerosity,
commonality, typicality and adequacy met in suit seeking medical monitoring for workers
exposed to benzidine, noting, inter alia, that commonality threshold is “relatively low,” requiring
only a “single common question” of fact or law, and that typicality does not require that the class
representatives’ claims be identical to those of all class members, but share “essential
characteristics” and arise from the same event, practice or cause of conduct and same legal
theory).
Adequacy of representation depends on a showing of adequacy of the representative and
her counsel. Rebish v. Great Gorge, 224 N.J. Super 619, 623-24, 541 A.2d 237, 239 (App. Div.
1988). The focus is on the quality, not quantity, of the representation and whether the
representative’s interests are aligned with the class members’ interests, whether the
representative and class members share common objectives and legal or factual positions, and
whether there is an absence of antagonistic interests between the representative and the class.
Gallano v. Running, 139 N.J. Super 239, 246, 33 A.2d 158, 162 (Law Div. 1976), certif. denied,
75 N.J. 609, 384 A.2d 830 (1978). While federal courts usually require the class representative
to have standing in the sense of a direct relationship with defendant, the standard in New Jersey
is whether plaintiff’s concern with the subject matter evidences a “sufficient stake and real
adverseness” as to be typical of claims and defenses of class. Kronisch v. Howard Sav. Inst., 133
N.J. Super. 124, 137, 335 A.2d 587, 594 (Ch. Div. 1975), remanded, 143 N.J. Super. 423, 363
A.2d 376 (App. Div. 1976), on remand, 154 N.J. Super. 576, 382 A.2d 64 (Ch. Div. 1977),
affirmed in part, reversed in part, 161 N.J. Super. 592, 392 A.2d 178 (App. Div. 1978).
In Winslow v. Corporate Express, Inc. 364 N.J. Super. 128, 834 A.2d 1037 (App. Div.
2003), a class representative’s prior ownership of an office supplies business did not prevent him
from serving as a class representative for claims alleging violations of applicable wage laws,
breach of contract and fraud, arising out of his former employer’s unilateral alteration of the
manner in which it calculated commissions for its salespersons. While the trial court, citing
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concerns akin to the “typicality” and “adequacy” requirements for class certification, disqualified
him from acting as class representative because he presumably had greater knowledge of
practices in the industry . . . than other potential class representatives,” 364 N.J. Super. at 143,
834 A.2d at 1046, the Appellate Division reversed, stating that plaintiff’s “situation, as relates to
defendant’s failure to give advance notice of [the change in commission calculation method], is
no different from that of any other sales representative who failed to receive such notice from
defendant.” 364 N.J. Super. at 144, 834 A.2d at 1047.
Under (b)(3), certification will not be defeated by the presence of factual questions
concerning the amount of damages due or the reliance on alleged misrepresentations by
individual class members, Delgozzo v. Kenny, 266 N.J. Super 169, 190, 628 A.2d 1080, 1091
(App. Div. 1993), but common questions of law or fact must predominate and New Jersey courts
will deny certification if they do not. See, e.g, Cartiglia, 2002 WL 1009473, at *17 (class
certification denied under New Jersey’s product liability statute because of varying
circumstances in which the prescription drug at issue was taken); Gross, 303 N.J. Super at 349350, 696 A.2d at 799 (class certification denied in part because every class member would be
required to answer questions as to whether he or she relied on any of three advertisements at
issue); Carroll, 313 N.J. Super at 505, 713 A.2d at 517 (class certification denied because claims
of fraud and negligent misrepresentation did not arise out of the same transactions); Goasdone,
354 N.J. Super at 537, 808 A.2d at 169 (individual issues, e.g., related to the timing and extent of
each worker’s exposure, health impacts and need for medical monitoring precluded certification
under (b)(2) or (b)(3)); Muise v. GPU, Inc., 371 N.J. Super. 13, 851 A.2d 799 (App. Div. 2004)
(where there were multiple causes for a series of power interruptions, individual causation issues
would predominate and a theory of common liability based on general unpreparedness was not
cognizable in NJ); Arons v. Rite Aid Corp., 2005 WL 975462, at *20 (Law Div. March 23, 2005)
(class certification denied because each class member would have to prove that he or she actually
received counterfeit Lipitor given that not all Lipitor sold in time period was counterfeit). In
Goasdone, the court elaborated that while the plaintiffs had met New Jersey’s requirement for a
(b)(2) case that the relief sought be predominantly injunctive (i.e, medical monitoring), it found
that the individual issues precluded a finding of “cohesiveness” or “homogeneity” of class
members’ claims (i.e., that defendants “had acted or refused to act on grounds generally
applicable to the class.”) 354 N.J. Super. at 533, 808 A.2d at 167 (noting agreement with courts
finding “cohesiveness” requirement for (b)(2) cases) (citations omitted). The same individual
issues prevented plaintiffs from meeting the “predominance” and “superiority” requirements for
a (b)(3) claim. 354 N.J. Super. at 540-41, 808 A.2d at 171-72 (distinguishing toxic exposure
case from airplane crash or hotel disaster cases where individualized issues related to causation
and injury are less prevalent).
With respect to the “superiority” requirement applicable to (b)(3) cases, courts should
consider the effect of class certification on efficient judicial management. Cadillac, 93 N.J. at
435-36, 461 A.2d at 748. Manageability problems may arise in the context of a nationwide class
action where the court would have to apply the laws of multiple states to plaintiffs’ claims. See
Carroll, 313 N.J. Super. at 506-07, 713 A.2d at 518 (where court held in fraud case that once it
determined which state law to apply, it would be then required to investigate each claim to
identify which class members actually received misrepresentations or omissions of material
facts); see also Arons, 2005 WL 975462, at *21 (courts reluctant to certify nationwide state law
classes when unmanageable and raise constitutional questions where New Jersey law conflicts
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with other state’s law). New Jersey courts may opt to proceed with a “test case” in lieu of
certifying a class leaving open the possibility that class certification ultimately may be deemed
appropriate after the conclusion of the “test case.” See Kronisch, 143 N.J. Super. at 427, 363
A.2d at 378; Carroll, 313 N.J. Super at 509, 713 A.2d at 520.
In Varacallo v. Mass. Mut. Life Ins. Co., 332 N.J. Super. 31, 752 A.2d 807 (App. Div.
2000), the court presumed reliance by members of a class of consumers all of whom were shown
defendant’s printed sales literature from which defendant allegedly knowingly omitted material
facts with the intent that others rely upon the omission. In contrast, approximately one month
later in Kaufman v. i-Stat Corp., 165 N.J. 94, 754 A.2d 1188 (2000), the New Jersey Supreme
Court rejected plaintiff’s attempt to apply the fraud-on-the-market theory as no more than a
reasonable application of indirect reliance principles. The i-Stat Corp. Court explained that
because plaintiff stated explicitly that she did not consider the defendant’s financial statements
but acted only on market price that she did not consider defendant’s material representations in
her buying decision. Accordingly, plaintiff failed to show reliance – even indirect reliance –
upon the misstatements or omissions of defendant and its management because she could not
rely upon that which she did not even consider. In addition to refusing to find that plaintiff
showed reliance, even indirectly, the court refused to apply the fraud-on-the-market theory (as
set forth by the United States Supreme Court in Basic v. Levinson) to expand New Jersey law
concerning satisfaction of the reliance element of a fraud action.
Fink v. Ricoh Corp., 365 N.J. Super. 520, 839 A.2d 942 (Law Div. 2003), denying class
certification, serves to illustrate the application of a number of the class action requirements of
Rule 4:32. In Fink, purchasers of digital cameras brought a class action against defendant Ricoh
Corp. (“Ricoh”) alleging that Ricoh’s advertising violated the New Jersey Consumer Fraud Act.
365 N.J. Super. at 531, 839 A.2d at 948. Plaintiffs sought certification of a nationwide class
comprised of “All United States purchasers of Ricoh’s RDC-1 digital camera.” 365 N.J. Super.
at 535, 839 A.2d at 952. Although it acknowledged that class actions are “particularly
appropriate” in consumer fraud cases, the court denied plaintiffs’ motion for class certification.
365 N.J. Super. at 536, 839 A.2d at 952. First, in a detailed analysis, the court stated that
plaintiffs had not established that class treatment was warranted under the “price inflation
theory” advanced by plaintiffs, largely because plaintiffs could not establish causation. 365 N.J.
Super. at 537-555, 839 A.2d at 953-965. The court then held that plaintiffs had not established
the numerosity and typicality requirements of Rule 4:32-1(a). The numerosity requirement was
not met because plaintiffs “provided no proof as to how many purchasers read the advertisements
prior to their purchase of the camera and were thereby caused to make the purchase because of”
Ricoh’s alleged fraud (and declined to permit additional discovery on the question in light of
plaintiffs’ inability to establish several other class action elements). 365 N.J. Super. at 555, 558,
839 A.2d at 965, 967. The typicality requirement was not met because, inter alia, there were
individual questions of fact relating to each class member’s claim (e.g., whether a particular
member read the allegedly false advertising and was caused by that to purchase Ricoh’s digital
camera). 365 N.J. Super. at 563, 839 A.2d at 969. The court also held that plaintiffs had not
established the “predominance” and “superiority” requirement of Rule 4:32-1(b)(3). The
predominance requirement was not met largely due to the fact that different state laws might
apply to each class member’s claims. 365 N.J. Super. at 567-599, 839 A.2d at 972. Lastly, the
superiority requirement was not met due to the “complexity and management problems which
would be confronted by the need to apply the law of conceivably up to 50 states and the need to
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resolve the numerous factual issues generated for individual members of the class depending
upon their state of residence.” 365 N.J. Super. at 599, 839 A.2d at 598.
In a case under review by the Supreme Court, the Appellate Division applied New
Jersey’s Consumer Fraud Act on a nationwide basis in Int’l Union of Operating Engineers Local
#68 v. Merck, 384 N.J. Super. 275, 894 A.2d 1136 (App. Div. 2006). The Appellate Division
also broadly interpreted (b)(3)’s predominance and superiority requirements. There, a
nationwide class of third party pharmaceutical plan payors alleged that Merck had
misrepresented the safety of Vioxx resulting in plan coverage for an unsafe drug, which was
eventually withdrawn from the market once those concerns became public. Both the trial court
and Appellate Division found that, “[a]lthough the causal chain appears somewhat elongated,”
(b)(3) predominance and superiority were present given the relaxed standards of proof for a
finding of causation under New Jersey’s Consumer Fraud Act. “[W]hen third-party payors paid
for Vioxx, they got something less valuable than what was paid for and what had been promised.
This loss is not … a disguised ‘fraud-on-the-market’ theory….” 384 N.J. Super. at 291, 894
A.2d at 1145. Not only did both courts eschew any requirement of reliance under the New
Jersey Consumer Fraud Act, their holdings that the Consumer Fraud Act applied on a nationwide
basis because of Merck’s strong connection with New Jersey was critical to the class
certification. 384 N.J. Super. at 292 to 305, 894 A.2d at 1146 to 1153. The Supreme Court
recently agreed to review the Local #68 Appellate Division decision and is expected to consider
whether the causation issue is amenable to class treatment, and whether New Jersey’s Consumer
Fraud Act should be applied on a nationwide basis.
The notice required in a class action in New Jersey is “the best notice practicable under
circumstances consistent with due process of law.” Sulcov v. 2100 Linwood Owners, Inc., 303
N.J. Super 13, 36, 696 A.2d 31, 36 (App. Div. 1997). There is no mandatory individual notice
requirement. Id. Publication or other forms of constructive notice will generally be permitted if
they meet due process. Id. Individual notice to absentee class members will generally be the
best practice even when not mandatory. Gallano, 139 N.J. Super. at 250, 353 A.2d at 164
(although it is not mandatory for court to order notification in a (b)(1) class action, court
recommended notice to absentee class members). Such notice protects defendants as well as
absentee class members, because “if plaintiffs lose on the merits, absent members will be
precluded from complaining that their interests were inadequately protected.” Id.
Rule 4:32-2(e) requires that all settlements of class actions be approved by the court.
Courts will approve proposed settlements where they are fair and reasonable to the members of
the class. Chattin v. Cape May Greene, Inc., 216 N.J. Super. 618, 627, 524 A.2d 841, 845 (App.
Div.), certif. denied, 107 N.J. 148, 526 A.2d 209 (1987). Although the court may properly
consider the wishes of the class members, approval is within the discretion of the court and may
be granted even if individual class members do not consent to the proposed settlement. Id. In
one recent unpublished Law Division opinion, in an action against New Jersey automobile
dealers for alleged overcharges, it was held that a settlement prior to class certification will be
treated as a class-wide settlement unless it is determined that class treatment is not proper, and
such settlement must be approved by the court. Cerbo v. Ford of Englewood, Inc., 2005 WL
1252568 (Law Div. May 16, 2005).
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In two companion cases decided on August 9, 2006, the Supreme Court addressed the
enforceability of class action waiver provisions in arbitration agreements, with different results.
Prior decisions of New Jersey Courts had held that the right to pursue a class action alleging
consumer fraud may be waived in an arbitration agreement. Gras v. Associates First Capital
Corp., 346 N.J. Super. 42, 49-52, 786 A.2d 886, 889-92 (App. Div. 2001), certif. denied,171 N.J.
445, 794 A.2d 184 (2002); see also Discover Bank v. Shea, 362 N.J. Super. 200, 827 A.2d 358
(Law Div. 2001) (dismissing complaint where arbitration agreement prohibited participation in
class action), appeal dis’d on other grounds, 362 N.J. Super. 90, 827 A.2d 292 (App. Div. 2003).
In Muhammad v. County Bank of Rehoboth Beach, Delaware, -- N.J. --, -- A.2d -- (Aug. 9,
2006), the Court found that the class action waiver provision was unconscionable under New
Jersey law because the individual consumer fraud claim involved a small amount of damages
(less than $600), rendering individual enforcement difficult if not impossible. The Court found
that the practical effect of the class action bar would be to prevent any challenge to the substance
of the loan contract’s terms, thus shielding defendants from complying with the law. Insofar as
the law could only be vindicated by a class action, the public interest overrode the defendants’
right to enforce the class-arbitration bar where enforcing the bar would reduce the possibility of
finding competent counsel to advance such a claim. In contrast, in Delta Funding Corp. v.
Harris, -- N.J. --, -- A.2d -- (N.J. August 9, 2006), although the plaintiff did not assert class
claims, the Court in dicta concluded that a class action waiver in a loan contract’s arbitration
clause was not unconscionable. Applying the fact intensive standards for unconscionability
under New Jersey law, the Court found that the class action waiver was enforceable because,
unlike the “low value” suit in Muhammad, the claims in Delta Funding involved substantial
damages (exceeding $100,000) and statutory attorneys’ fees which provided adequate incentives
for the plaintiff to pursue her claim on an individualized basis.
Also with a respect to the timing of a determination of class issues, the Appellate
Division has stated that a defendant may raise the propriety of class certification before plaintiff
makes a motion for class certification. Castro v. NYT Television, 370 N.J. Super. 282, 851 A.2d
88 (App. Div. 2004). In Castro, defendants moved to dismiss claims brought on behalf of
emergency room patients alleging that they had not effectively consented to filming of them for
inclusion in a reality-based television program, and also sought dismissal of all “class
allegations.” Id. at 289. While the trial court declined to decide the maintainability of a class
action, the Appellate Division disagreed: “First, we note that Rule 4:32-2 requires a
determination of the maintainability of a complaint as a class action to be made ‘as soon as
practicable[.]’ Second, this determination should not be automatically deferred until plaintiff
files a motion for class certification; defendants may bring the issue before the trial court by a
motion addressed to the pleadings, as the medical defendants did in this case. See Pressler,
Current N.J. Court Rules, comment 1 on R. 4:32-2 (2005). Third, even if the trial court decides
limited discovery is required before determining some aspects of plaintiffs’ application for class
certification, it should not necessarily defer determination of other aspects, such as a national
class.” Castro, 370 N.J. Super. at 300-301, 851 A.2d at 99.
After a remand, in Castro v. NYT Television, 384 N.J. Super. 601, 895 A.2d 1173 (App.
Div. 2006), the Appellate Division later found that the trial court improperly granted class
certification where common law invasion of privacy and common law fraud were the basis of
each plaintiffs’ claim. In its opinion, the Appellate Division found that that certification was in
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error because the defense of consent required individualized treatment. “[T]he proof of those
claims will rest on evidence of the individual circumstances surrounding the videotaping of each
patient rather than factual circumstances common to all putative class members.” 384 N.J.
Super. at 610, 895 A.2d at 1178.
In addition, with respect to the timing of a determination of class issues, it has been held
that it is not a violation of due process to try common issues of a certified class prior to litigation
of individual issues. Matter of Cadillac, 93 N.J. at 437-38, 461 A.2d at 749.
In connection with the standards for a (b)(2) class act certifications, in Laufer v. The
United States Life Ins. Co., 385 N.J. Super. 172, 896 A.2d 1101 (App. Div. 2006), the Appellate
Division approved a (b)(2) class action in which the named plaintiff suffered an “ascertainable
loss” – the requisite financial loss to bring a private claim under the New Jersey Consumer Fraud
Act – by reason of defendant’s misleading description of its insurance policy. Even though the
Complaint did not allege that other putative class members had suffered any monetary harm,
injunctive relief in favor of the insured class – all of whom had received defendant’s misleading
description of the policy in notices sent by the insurer – was held proper. The court found that
even though not all members of the class had been damaged by the misleading notices, “the
relief sought by the named plaintiffs … benefit[ed] the entire class.” 385 N.J. Super. at 183, 896
A.2d at 1108.
With respect to the burden of proof on decertifying a class, Muise v. GPU, Inc., 371 N.J.
Super. 13, 851 A.2d 799 (App. Div. 2004) placed on defendants the burden of producing
evidence that class treatment was inappropriate. The Appellate Division, however, reversed the
trial court, finding defendants had met the burden.
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RULE 4:32 OF THE NEW JERSEY RULES OF CIVIL PROCEDURE
Class Actions 4:32-1. Requirements for Maintaining Class Action
General Prerequisites to a Class Action. One or more members of a class may sue or be
sued as representative parties on behalf of all only if (1) the class is so numerous that joinder of
all members is impracticable, (2) there are questions of law or fact common to the class, (3) the
claims or defenses of the representative parties are typical of the claims or defenses of the class,
and (4) the representative parties will fairly and adequately protect the interests of the class.
Class Actions Maintainable. An action may be maintained as a class action if the
prerequisites of paragraph (a) are satisfied, and in addition:
(1)

the prosecution of separate actions by or against individual members of
the class would create a risk either of:
(A)

inconsistent or varying adjudications with respect to individual
members of the class that would establish incompatible standards
of conduct for the party opposing the class, or

(B)

adjudications with respect to individual members of the class that
would as a practical matter be dispositive of the interests of the
other members not parties to the adjudications or substantially
impair or impede their ability to protect their interests; or

(2)

the party opposing the class has acted or refused to act on grounds
generally applicable to the class, thereby making appropriate final
injunctive relief or corresponding declaratory relief with respect to the
class as a whole; or

(3)

the court finds that the questions of law or fact common to the members of
the class predominate over any questions affecting only individual
members, and that a class action is superior to other available methods for
the fair and efficient adjudication of the controversy. The factors pertinent
to the findings include:
(A)

the interest of members of the class in individually controlling the
prosecution or defense of separate actions;

(B)

the extent and nature of any litigation concerning the controversy
already commenced by or against members of the class;

(C)

the desirability or undesirability in concentrating the litigation of
the claims in the particular forum; and

(D)

the difficulties likely to be encountered in the management of a
class action.
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4:32-2. Determining by Order Whether to Certify a Class Action; Appointing Class
Counsel; Notice and Membership in the Class; Multiple Classes and Subclasses
Order Determining Maintainability; Certifying Class. When a person sues or is issued as
a representative of a class, the court as soon as practicable shall determine by order whether to
certify the action as a class action. An order certifying a class action shall define the class and
the class claims, issues or defenses, and shall appoint class counsel in accordance with paragraph
(g) of this rule. The order may be altered or amended prior to the entry of final judgment.
Notice.
(1)

If a class is certified pursuant to R. 4:32-1(b)(1) or (b)(2), the court may
direct appropriate notice to the class.

(2)

If a class is certified pursuant to R. 4:32-1(b)(3), the court shall direct to
the members of the class the best notice practicable under the
circumstances, consistent with the due process of law. The notice shall
state the following in concise, clear and easily understood language:

(3)

(A)

the nature of the action;

(B)

the definition of the class certified;

(C)

the class claims, issues and defenses;

(D)

that a class member may enter an appearance through counsel if
the member so desires;

(E)

that the court will exclude from the class any member who
requests exclusion, stating when and how members may elect to be
excluded; and

(F)

the binding effect of a class judgment on class members pursuant
to paragraph (c) of this rule.

The cost of notice may be assessed against any party present before the
court, or may be allocated among parties present before the court, pending
final disposition of the cause.

Judgment. The judgment in an action maintained as a class action under R. 4:32-1(b)(1) or
(b)(2), whether or not favorable to the class, shall include and describe those whom the court
finds to be members of the class. The judgment in an action maintained as a class action under
R. 4:32-1(b)(3), whether or not favorable to the class, shall, to the extent practicable under the
circumstances, consistent with due process of law, describe the class and specify those who have
been excluded from the class. In any class action, the judgment may, consistent with due process
of law, confer benefits upon a fluid class, whose members may be, but need not have been
members of the class in suit.
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Partial Class Actions; Subdivided Classes. If appropriate, an action may be brought or
maintained as a class action with respect to particular issues. A class may also be divided into
subclasses and each subclass treated as a class, and the provisions of this rule shall then be
construed and applied accordingly.
Settlement, Voluntary Dismissal, or Compromise.
(A)

The court shall approve any settlement, voluntary dismissal, or
compromise of the claims, issues, or defenses of a certified class.

(B)

The court shall direct notice in a reasonable manner to all class
members who would be bound by a proposed settlement, voluntary
dismissal, or compromise.

(C)

The court may approve a settlement, voluntary dismissal, or
compromise that would bind class members only after a hearing
and on finding that the settlement, voluntary dismissal, or
compromise is fair, reasonable, and adequate.

(2)

The parties seeking approval of a settlement, voluntary dismissal, or
compromise under this rule shall file a statement identifying any
agreement made in connection with the proposed settlement, voluntary
dismissal, or compromise.

(3)

In an action previously certified as a class action under R. 4:32-1(b)(3),
the court may refuse to approve a settlement unless it affords a new
opportunity to request exclusion to individual class members who had an
earlier opportunity to request exclusion but did not do so.

(4)

Any class member may object to a proposed settlement, voluntary
dismissal, or compromise that requires court approval under paragraph
(f)(1) of this rule. An objection made under this paragraph may be
withdrawn only with the court’s approval.

Orders in Conduct of Actions. In the conduct of actions to which this rule applies, the
court may make appropriate orders:
(1)

determining the course of proceedings or prescribing measures to prevent
undue repetition or complication in the presentation of evidence or
argument;

(2)

requiring, for the protection of the members of the class or otherwise for
the fair conduct of the action, that notice be given to some or all of the
members of the class in such manner as the court may direct of (A) any
step in the action, (B) the proposed extent of the judgment, or (C) the
opportunity of members to signify whether they consider the
representation fair and adequate, to intervene and present claims or
defenses, or otherwise to come into the action;
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(3)

imposing conditions on the representative parties or on intervenors;

(4)

requiring that the pleadings be amended to eliminate therefrom allegations
as to presentation of absent persons, and that the action proceed
accordingly;

(5)

dealing with similar procedural matters.

These orders may be combined with an order under R. 4:32-2(a) and may
be altered or amended as may be desirable from time to time.
Class Counsel.
(1)

Appointing Class Counsel.
(A)

Unless a statute provides otherwise, a court that certifies a class
must appoint class counsel.

(B)

An attorney appointed to serve as class counsel must fairly and
adequately represent the interests of the class.

(C)

In appointing class counsel, the court must consider: (i) the work
counsel has done in identifying or investigating potential claims in
the action; (ii) counsel’s experience in handling class actions, other
complex litigation, and claims of the type asserted in the action;
(iii) counsel’s knowledge of the applicable law, and (iv) the
resources counsel will commit to representing the class.
The court also may consider any other matter pertinent to
counsel’s ability to represent fairly and adequately the interest of
the class and may direct potential class counsel to provide
information on any subject pertinent to the appointment and to the
proposed terms for attorney fees and nontaxable costs. The court
may make further orders in connection with the appointment.

(2)

Appointment Procedure.
(A)

The court may designate interim counsel to act on behalf of the
putative class before determining whether to certify the action as a
class action.

(B)

When there is one applicant for appointment as class counsel, the
court may appoint that applicant only if the applicant is adequate
under this rule. If more than one adequate applicant seeks
appointment as class counsel, the court must appoint the applicant
best able to represent the interests of the class.
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(C)

The order appointing class counsel may include provisions about
the award of attorney fees or nontaxable costs under paragraph (h)
of this rule.

Counsel Fees and Litigation Expenses. In an action certified as a class action, an
application for the award of counsel fees and litigation expenses, if fees and costs are authorized
by law, rule, or the parties’ agreement, shall be made in accordance with R. 4:42-9. Notice of
the motion shall be served on all parties. A motion by class counsel shall be directed to class
members in a reasonable manner. A party from whom payment is sought as well as any class
member may object to the motion.
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NEW MEXICO
Decisions Interpreting Rule 1-023 of the New Mexico Rules of Civil Procedure
1.

Comparison with Rule 23 of the Federal Rules of Civil Procedure.

Rule 1-023 NMRA 2005 was adopted by the New Mexico Supreme Court effective July
1, 1995. In 2000, New Mexico added subparagraph F to Rule 1-023 mirroring the wording of
Federal Rule 23(f), but New Mexico has not yet adopted the 2003 revisions to Federal Rule 23.
At the present time, Rule 23 of the New Mexico Rules of Civil Procedure is no longer identical
to Rule 23 of the Federal Rules of Civil Procedure.
New Mexico originally adopted the 1938 version of Rule 23 of the Federal Rules of
Civil Procedure. Federal Rule 23 was amended substantially in 1966, but New Mexico did not
adopt the amendments. In 1976, the New Mexico Supreme Court expressed frustration with New
Mexico’s then Rule 23. In Valley Utilities, Inc. v. O’Hare, 89 N.M. 262, 262-63, 550 P.2d 274,
275-76 (N.M. 1976), the New Mexico Supreme Court stated:
Class suits are governed in New Mexico by Rule 23 of our Rules
of Civil Procedure [Section 214-1(23), NMSA 1953 (Repl.Vol. 4,
1970)] which was taken from the ‘old’ (i.e., pre-1966 version of)
Rule 23 of the Federal Rules of Civil Procedure. This ‘old’ Rule 23
creates three types of classes, generally referred to as ‘true,’
‘hybrid,’ and ‘spurious.’ See 3B J Moore, Federal Practice,
§ 23.30 (2nd Ed. 1975).
The Supreme Court noted the problems inherent in attempting to classify a class as
“true,” “hybrid,” or “spurious,” and additional difficulties in the procedures used by the trial
courts, depending upon the class classifications. Approximately two weeks after the Supreme
Court entered its opinion in Valley Utilities, Inc. v. O’Hare, 89 N.M. 262, 550 P.2d 274 (N.M.
1976), the New Mexico Supreme Court entered an order stating that Rules 23(A) and (C) were
“revoked and vacated” effective June 15, 1976. Consequently, at that point, New Mexico had no
class action rule.
In 1978, the New Mexico Supreme Court adopted a new Rule 23 and an expanded Rule
24, governing intervention. The 1978 Rule 23 contained provisions similar to Federal Rule 23,
but the New Mexico rule added a subsection F which provided:
In any proceeding under this Rule 23 no damages may be awarded
to and no costs or damages may be assessed against any member of
a class who was not a named party in the litigation.
The 1978 Rule 24 contained a subsection (d), entitled “Simplified Intervention by
Marte D. Lightstone graduated from the University of New Mexico Law School in 1986. Her practice focuses on oil
and gas, environmental and natural resources issues and on complex litigation. She has been involved in numerous
federal and state class actions.
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Members of a Class.” In essence, although the procedures were somewhat cumbersome, Rule
24(d) provided a means by which, following the entry of appropriate court orders making a
number of specific findings, a class member could “opt in” to a lawsuit and thereby be bound by
the outcome, whether favorable to the class or unfavorable to the class.
The net result of New Mexico’s class action rules prior to July 1, 1995, was that
virtually no class actions were filed in New Mexico state courts.
The first reported New Mexico decision from either the Supreme Court or Court of
Appeals concerning the post 1995-version of Rule 1-023 was issued by the New Mexico Court
of Appeals in November 2003. Subsequently, on July 23, 2004, the New Mexico Court of
Appeals issued three rulings regarding class action law in New Mexico.31 Since 2004, the New
Mexico Court of Appeals has continued to expand New Mexico class action jurisprudence.
Finally, in April 2006, the New Mexico Supreme Court addressed the modern class action rules.
These are the first pronouncements of the New Mexico appellate courts regarding modern class
action law and, as such, provide long-awaited guidance to practitioners in New Mexico.
2.

Case Law Interpreting New Mexico Rule 1-023.

The first reported New Mexico decision regarding modern class action law and New
Mexico’s current Rule 23 was decided in November 2003. In Salcido v. Farmers Ins. Exchange,
2004-NMCA-006, 134 N.M. 797, 83 P.3d 968 (Ct. App. 2003), the New Mexico Court of
Appeals considered the guidelines set forth in Rule 1-023 (F) NMRA 2003. The appeal
challenged the trial court’s certification of a class on two grounds: 1) that there was no separate
finding that each element was met under the requirements of Rule 23 and 2) the named plaintiffs
were not members of the purported class. The Court of Appeals recognized that it held a highly
discretionary role in its review of decisions either granting or denying certification of a class and
applied an abuse of discretion standard. Salcido, at ¶ 7, 134 N.M. at 799, 82 P.3d at 970.
Utilizing guidelines articulated by the D.C. Circuit to guide its discretion, the New Mexico Court
of Appeals stated that it will ordinarily grant review of class certification decisions where:
(1) when there is a death-knell situation for either the plaintiff or
defendant that is independent of the merits of the
underlying claims, coupled with a class certification
decision by the district court that is questionable, taking
into account the district court’s discretion over class
certification;
(2) when the certification decision presents an unsettled and
fundamental issue of law relating to class actions,
important to both the specific litigation and generally, that
is likely to evade end-of-the-case review; and
On August 13, 2004, the New Mexico Court of Appeals issued a non-published memorandum opinion on class
certification. Rightmire v. Mosley (No. 23,705) (August 13, 2004). While not providing precedent, the
memorandum opinion emphasizes the need for a sufficient showing for class certification and for the district court to
consider whether a class action will be fair to all parties. The Court of Appeals noted that certification is not a
discovery tool to recruit members of a class first and determine meet Rule 23’s requirements at a later date.
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(3) when the district court’s class certification decision is
manifestly erroneous.
Salcido, at ¶ 11, 134 N.M. at 800, 82 P.3d at 971.
The Court of Appeals emphasized that the guidelines were not a rigid test and stated that
the appellate court should avoid micromanagement of complex class action cases. Salcido, at
¶ 12, 134 N.M. at 800, 82 P.3d at 971. The Court of Appeals applied its guidelines to the trial
court’s certification of the class and refused to grant review of the class certification order.
Salcido, at ¶ 30, 134 N.M. at 804, 82 P.3d at 975.
On July 23, 2004, the New Mexico Court of Appeals issued decisions in three class
certification cases. The July 23 trilogy of cases provides the first substantive appellate guidance
regarding modern Rule 1-023 in New Mexico. Berry v. Federal Kemper Life Assurance Co.,
2004-NMCA-116, 136 N.M. 454, 99 P.3d 1166 (Ct App. 2004), cert. denied, 2004-NMCERT-9,
136 N.M. 515, 100 P.3d 672, cert. denied, 125 S.Ct. 1640, 161 L.Ed.2d 477 (2005), Brooks v.
Norwest Corp. 2004-NMCA-134, 136 N.M. 599, 103 P.3d 39 (Ct. App. 2004), cert. denied,
2004-NMCERT-12, 136 N.M. 665, 103 P.3d 1097, Enfield v. Old Life Line Ins. Co. of Am. 2004
NMCA-115, 136 N.M. 398, 98 P.3d 1048 (Ct. App. 2004), cert. denied, 2004-NMCERT-9, 136
N.M. 515, 100 P.3d 672, cert. denied, 125 S. Ct. 1641, 161 L. Ed.2d 477 (2005). All three cases
address Rule 1-023(B)(3) classes and all three are notable not only for their articulation of the
general rules regarding class certification, but also because they deal with class certification
issues related to nationwide multi-jurisdictional classes. The New Mexico Supreme Court has
recently addressed class action suits in an administrative proceeding, U.S. Xpress, Inc. v. State of
New Mexico, 2006-NMSC-017, ____ N.M. ____, ____ P.3d ____ (2006). After mid-2004, the
New Mexico Court of Appeals has continued to address class action issues in an indirect
consumer anti-trust class action, Romero v. Phillip Morris, Inc., 2005-NMCA-035, 137 N.M.
229 103 P.3d 768 (Ct. App. 2005).
a) General Principles
The trial court has broad discretion whether or not to certify a class. Berry, at ¶ 25,
Brooks, at ¶ 7. The district court must engage in a rigorous analysis of the Rule’s requirements
keeping in mind the policy behind Rule 23. Brooks, at ¶ 9, Romero, at ¶ 36. Even when plead in
the alternative, all claims should be dealt with when presented, rather than at a later time.
Enfield, at ¶ 23. Rule 1-023 is a remedial procedural device and the Court of Appeals has
indicated that it will interpret the rule liberally. Romero, at ¶ 36.
While an evidentiary hearing is not required, the trial court may probe behind the
pleadings and forecast what evidence might be required. Brooks, at ¶ 9, Romero, at ¶ 38,
Williams v. Stewart, 2005-NMCA-061, ¶ 30, 137 N.M. 420, 428, 112 P.3d 281, 289 (2005)(cert.
denied, 2005-NMCERT-5, 137 N.M. 522, 113 P.3d 345. The Court of Appeals has stated a
strong preference for formal and detailed findings of fact and conclusions of law addressing the
elements of Rule 1-023. Berry, at ¶ 19, n. 1, Enfield, at ¶ 12, n.1, Romero, at ¶ 33.
The Court of Appeals in the Brooks case recognized an implicit primacy requirement
that Plaintiffs bear the burden of demonstrating the existence of an identifiable class that is
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capable of ascertainment. Brooks, at ¶ 20.
Because portions of New Mexico Rule 1-023 NMRA 2004 are based on the federal
rules, it is very helpful to consider federal case law when construing the New Mexico Rule. If a
New Mexico Rule of Civil Procedure or a portion of a rule is identical to a Federal Rule of Civil
Procedure, it is appropriate for a New Mexico court to examine federal law construing the rule to
determine how the New Mexico court should construe the rule. See, e.g., Romero, at ¶ 4,
Brooks, at ¶ 8, Benavidez v. Benavidez, 99 N.M. 535, 539, 660 P.2d 1017, 1021 (N.M. 1983).
In a case involving a claim for tax refund governed by the Tax Administration Act,
NMSA 1978, § 7-1-22 (1995), class action status was denied by the trial court because the class
tax payers had not exhausted their administrative remedies. U.S. Xpress, at ¶ 4. The New
Mexico Supreme Court reversed the Court of Appeal’s decision finding that the statute clearly
required all taxpayers had to exhaust administrative remedies. Thus it was not futile to require
exhaustion before the courts took jurisdiction. U.S. Xpress, at ¶ 9.
Furthermore, the court also rejected the Court of Appeal’s holding that “vicarious
exhaustion of administrative remedies by the named plaintiffs representing the entire class serves
the same purposes the legislature intended in Section 7-1-22.” U.S. Xpress, at ¶ 10. The New
Mexico Supreme Court held “where the Legislature specifically mandates exhaustion is required.
Where the Legislature has not clearly required exhaustion sound judicial discretion governs.”
U.S. Xpress, at ¶ 12. The New Mexico Supreme Court further held when the legislature clearly
mandates the exhaustion of administrative remedies “each member of the class must individually
exhaust, and only after individual exhaustion could the district court have jurisdiction over the
class.” U.S. Xpress, at ¶ 13.
b) Rule 1-023(A)
Plaintiffs bear the burden of showing that all four prerequisites of Rule 1-023(A) are
met. Romero at ¶ 38, Brooks, at ¶ 10. Failure to establish any one requirement is sufficient to
deny certification. Brooks, at ¶ 10. A Court may not “simply presume conformance with Rule
1-023.” Romero, at ¶ 39.
c) Rule 1-023(B)
Plaintiffs bear the burden of showing that one of the requirements of Rule 1-023(B) are
met. Brooks, at ¶ 10. Plaintiffs must establish both predominance and superiority. Brooks, at
¶¶ 11, 30. Failure to show one of the requirements is sufficient to deny certification. Brooks, at
¶ 10.
The class manageability issue is relevant to both predominance and superiority. Brooks,
at ¶ 33, Romero, at ¶ 51. The trial court’s discretion is paramount when it determines whether a
class action is manageable. Brooks, at ¶ 34, see also Romero, at ¶ 97. The Court of Appeals
echoed the policy that where there are small claims, but common issues of fact and law
predominate and common methods of proof exist, a class action is a superior procedure.
Romero, at ¶ 52. In antitrust price-fixing actions the Court of Appeals noted that refusal to
certify on manageability grounds is disfavored. Romero, at ¶ 54.
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The Berry and Enfield cases emphasized the issues in considering a nationwide class
action in the context of Rule 1-023 (B)(3). As noted by the Court of Appeals, the issue of
whether common issues predominate can be more involved in the context of a nationwide class.
Berry, at ¶ 54. In Berry, the Court of Appeals noted three general types of difficulties in the
predominance inquiry: 1) in multistate classes a court must consider the relative desirability of
concentrating litigation in the particular forum, 2) the district court must ascertain the law in each
state, and which law to apply, noting that application of the wrong law raised issues of
constitutional proportions, and 3) if the forum state decides to apply the law of other states, the
court must consider the difficulty of managing the trial of sub-classes to the same jury. Berry, at
¶ 51.
In Romero, the Court of Appeals analyzed class certification in the context of an indirect
purchaser antitrust class action. In an antitrust action, the Court of Appeals recognized that class
actions play a “significant role” for small claim holders. Romero, at ¶ 36. The claim revolved
around an alleged conspiracy to set the pricing of cigarettes in New Mexico. To demonstrate
commonality, the Court of Appeals noted that Plaintiffs must show that they will use common
evidence as to each member of the class without focusing on extensive individualized inquiry.
Romero, ¶ 42. Antitrust damages also must be based on common proof. Romero, at ¶ 42. The
Court of Appeals adopted the concept that common, generalized, logically probative
methodologies to prove antitrust injury were “superficially acceptable” to meet the
predominance requirement under Rule 1-023. Romero, at ¶ 90. However, the Court of Appeals
cautioned that what might be sufficient for certification purposes did not prove antitrust injury
and that Defendants could attack Plaintiffs’ methodologies as to scientific reliability and
sufficiency. Romero, at ¶ 93. The Court of Appeals specifically noted that certification in the
Romero case hinged on class-wide injury and not on damages methodologies. Romero, at ¶ 94.
If there is class-wide injury, the Court of Appeals accepted that class members who were injured
suffered some damages. Romero, at ¶94.
There are two reported decisions, decided under New Mexico’s earlier class action rules,
which are probably applicable to cases filed under the current Rule 23. In Balizer v. Shaver, 82
N.M. 347, 481 P.2d 709 (N.M. Ct. App. 1971), the Court of Appeals held that if a complaint
states a claim upon which relief could be granted on behalf of the individually named plaintiffs,
and attempts to but fails to state a claim on behalf of a class, the class claim should be dismissed
in response to defendant’s motion to dismiss. Balizer v. Shaver, 82 N.M. at 349, 481 P.2d at
711.
In Eastham v. Public Employees Retirement Association Board, 89 N.M. 399, 553 P.2d
679 (N.M. 1976), the New Mexico Supreme Court cited Eisen v. Carlisle & Jacquelin, 417 U.S.
56, 173-74, 94 S. Ct. 2140, 2150-2151, 40 L. Ed. 2d 732, 746 (1974), for the proposition that
“the court is required to direct to class members ‘the best notice practicable under the
circumstances, including individual notice to all members who can be identified through
reasonable effort.”’ Eastham, 89 N.M. at 403, 553 P.2d at 683. The New Mexico Supreme
Court held that procedural due process required notice to members of a class whose rights would
be affected by the outcome of the litigation.
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3.

Miscellaneous comments.

The vast majority of New Mexico’s state trial court judges still have no experience with
class actions, either as judges or as attorneys. The appellate courts are now starting to actively
review class action cases and the law will continue to be developed in the next few years. Most
district court judges have overwhelming dockets and very little support staff. In many cases,
New Mexico district court judges have a secretary and a bailiff. Law clerks for district court
judges are a rarity. Accordingly, if a class action is filed in a New Mexico district court, the
court in all likelihood will have no experience with class action issues or managing class action
cases. Out-of-state attorneys considering filing or defending a class action in New Mexico
should consult with experienced local attorneys to discuss the practicalities of filing or defending
in any particular judicial district in New Mexico.
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RULE 1-023 OF THE NEW MEXICO RULES OF CIVIL PROCEDURE
1-023. Class actions.
A.

Prerequisites to a class action. One or more members of a class may sue or be
sued as representative parties on behalf of all only if:

(1)

the class is so numerous that joinder of all members is impracticable;

(2)

there are questions of law or fact common to the class;

(3)

the claims or defenses of the representative parties are typical of the claims or
defenses of the class; and

(4)

the representative parties will fairly and adequately protect the interests of the
class.

B.

Class actions maintainable. An action may be maintained as a class action if the
prerequisites of Paragraph A of this rule are satisfied, and in addition:

(1)

the prosecution of separate actions by or against individual members of the class
would create a risk of:
(a)

inconsistent or varying adjudications with respect to individual members
of the class which would establish incompatible standards of conduct for
the party opposing the class; or

(b)

adjudications with respect to individual members of the class which would
as a practical matter be dispositive of the interests of the other members
not parties to the adjudications or substantially impair or impede their
ability to protect their interests;

(2)

the party opposing the class has acted or refused to act on grounds generally
applicable to the class, thereby making appropriate final injunctive relief or
corresponding declaratory relief with respect to the class as a whole; or

(3)

the court finds that the questions of law or fact common to the members of the
class predominate over any questions affecting only individual members, and that
a class action is superior to other available methods for the fair and efficient
adjudication of the controversy. The matters pertinent to the findings include:
(a)

the interest of members of the class in individually controlling the
prosecution or defense of separate actions;

(b)

the extent and nature of any litigation concerning the controversy already
commenced by or against members of the class;
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(c)

the desirability or undesirability of concentrating the litigation of the
claims in the particular forum;

(d)

the difficulties likely to be encountered in the management of a class
action.

C.

Determination by order whether class action to be maintained; notice;
judgment; actions conducted partially as class actions.

(1)

As soon as practicable after the commencement of an action brought as a class
action, the court shall determine by order whether it is to be so maintained. An
order under this subparagraph may be conditional, and may be altered or amended
before the decision on the merits.

(2)

In any class action maintained under Subparagraph (3) of Paragraph B of this rule,
the court shall direct to the members of the class the best notice practicable under
the circumstances, including individual notice to all members who can be
identified through reasonable effort. The notice shall advise each member that:
(a)
(b)
(c)

the court will exclude the member from the class if the member so
requests by a specified date;
the judgment whether favorable or not, will include all members who do
not request exclusion; and
any member who does not request exclusion may, if the member desires,
enter an appearance through counsel.

(3)

The judgment in an action maintained as a class action under Subparagraph (1) or
(2) of Paragraph B of this rule, whether or not favorable to the class, shall include
and describe those whom the court finds to be members of the class. The
judgment in an action maintained as a class action under Subparagraph (3) of
Paragraph B of this rule, whether or not favorable to the class, shall include and
specify or describe those to whom the notice provided in Subparagraph (2) of
Paragraph C of this rule was directed, and who have not requested exclusion, and
whom the court finds to be members of the class.

(4)

When appropriate:
(a)

an action may be brought or maintained as a class action with respect to
particular issues; or

(b)

a class may be divided into subclasses and each subclass treated as a class,
and the provisions of this rule shall then be construed and applied
accordingly.
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D.

Orders in conduct of actions. In the conduct of actions to which this rule
applies, the court may make appropriate orders:

(1)

determining the course of proceedings or prescribing measures to prevent undue
repetition or complication in the presentation of evidence or argument;

(2)

requiring, for the protection of the members of the class or otherwise for the fair
conduct of the action, that notice be given in such a manner as the court may
direct to some or all of the members of any step in the action, or of the proposed
extent of the judgment, or of the opportunity of members to signify whether they
consider the representation fair and adequate, to intervene and present claims or
defenses, or otherwise to come into the action;

(3)

imposing conditions on the representative parties or on intervenors;

(4)

requiring that the pleadings be amended to eliminate therefrom allegations as to
representation of absent persons, and that the action proceed accordingly;

(5)

dealing with similar procedural matters.
The orders may be combined with an order under Rule 1-016 NMRA, and may be
altered or amended as may be desirable from time to time.

E.

Dismissal or compromise. A class action shall not be dismissed or compromised
without the approval of the court, and notice of the proposed dismissal or
compromise shall be given to all members of the class in such manner as the court
directs.

F.

Appeals. The Court of Appeals may in its discretion permit an appeal from an
order of a district court granting or denying class action certification under this
rule if application is made to it within ten (10) days after entry of the order. An
appeal does not stay proceedings in the district court unless the district judge or
the Court of Appeals so orders.

[As amended, effective July 1, 1995; December 4, 2000.]
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NEW YORK
1.

General Principles:

Article 9 of the New York Civil Practice Law and Rules (“CPLR”) is substantially
similar to Rule 23 of the Federal Rules of Civil Procedure, and New York courts look to federal
law for guidance in interpreting Article 9. Huebner v. Caldwell & Cook, Inc., 526 N.Y.S.2d. 356,
359-60 (Sup. Ct. Monroe County 1988).
In addition to the four requirements of Rule 23(a) (numerosity, commonality, typicality,
and adequacy), CPLR 901(a) also mandates the superiority requirement of Rule 23(b)(3) as a
prerequisite to a class action. Rabouin v. Metro. Life Ins. Co., 806 N.Y.S.2d 584, 585 (1st Dep’t
2006); In re Colt Indus. S’holder Litig., 565 N.Y.S.2d 755, 760 (C.A.N.Y. 1991); Makastchian v.
Oxford Health Plans, Inc., N.Y.L.J., Aug. 3, 1998, at *25 (Sup. Ct. N.Y. County), aff’d, 704
N.Y.S.2d 44 (1st Dep’t 2000); In re Coordinated Title Ins. Cases, No. 010764/2002, 2004 WL
690380, at *16 (Sup. Ct. N.Y. County 2004); Goodwin v. Gleidman, 463 N.Y.S.2d 693, 697
(Sup. Ct. N.Y. County 1983). As set forth below, the CPLR 901(a)(2) requirement of
commonality also encompasses the Rule 23(b)(3) predominance requirement.
Plaintiff bears the burden of establishing all five elements. Rabouin v. Metro. Life Ins.
Co., 806 N.Y.S.2d 584, 585 (1st Dep’t 2006). Fleming v. Barnwell Nursing Home and Health
Facilities, 766 N.Y.S.2d 241, 243-44 (3rd Dep’t 2003); Bettan v. Geico Ins. Co., 745 N.Y.S.2d
545, 470-71 (2d Dep’t 2002); Negrin v. Norwest Mortgage, Inc., 741 N.Y.S.2d 287, 288 (2d
Dep’t 2002); Citipostal, Inc. v. Unistar Leasing, 724 N.Y.S.2d 555, 559 (4th Dep’t 2001);
Godwin Realty Assocs. v. CATV Enters., Inc., 712 N.Y.S.2d 39, 40 (1st Dep’t 2000); Broder v.
MBNA Corp., N.Y.L.J. Mar. 2, 2000, at 29 (Sup. Ct. N.Y. County), aff’d, 722 N.Y.S.2d 524,
526-27 (1st Dep’t 2001). The Supreme Court has the sound discretion in determining whether
“to grant class action certification.” Kidd v. Delta Funding Corp., 734 N.Y.S.2d 848, 848 (2d
Dep’t 2001).
2.

Summary of Case Law for Rule 23(a) Requirements:

Numerosity: CPLR 901(a)(1) requires that “the class is so numerous that joinder of all
members, whether otherwise required or permitted, is impracticable.” Rabouin v. Metro. Life Ins.
Co., 806 N.Y.S.2d 584, 585 (1st Dep’t 2006). See also Klein v. Robert's Am. Gourmet Food,
Inc., 808 N.Y.S.2d 766, 772 (2d Dep’t 2006); Feder v. Staten Island Hosp., 758 N.Y.S.2d 314,
316 (1st Dep’t 2003); Lichtman v. Mount Judah Cemetery, 705 N.Y.S.2d 23, 26 (1st Dep’t
2000); Tegnazian v. Consol. Edison, Inc., 730 N.Y.S.2d 183, 186 (N.Y. Sup. Ct. 2000), appeal
withdrawn 728 N.Y.S.2d 114 (1st Dep’t 2001); Pesantez v. Boyle Envtl. Servs., Inc., 673
N.Y.S.2d 659, 660 (1st Dep’t 1998).
Commonality: CPLR 901(a)(2), a synthesis of Rule 23(a)(1) and (b)(3), requires that
questions of law or fact which are common to the class predominate. Small v. Lorillard Tobacco
Co., 698 N.Y.S.2d 615, 619 (1999); Englade v. HarperCollins Publishers, Inc., 734 N.Y.S.2d
176, 177 (1st Dep’t 2001); Ortiz v. J.P. Jack Corp., 729 N.Y.S.2d 912, 913 (2d Dep’t 2001); Jim
This article was originally prepared by John Sullivan, a partner in the New York office of Fried, Frank, Harris,
Shriver & Jacobson, assisted by Tina Chao and Maureen Lim. Ira A. Schochet, a partner in the New York office of
Labaton Sucharow & Rudoff, LLP, provided the update to this article, assisted by Stephen M. Reid.
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& Phil's Family Pharmacy, Ltd. v. Aetna U.S. Healthcare, Inc., 707 N.Y.S.2d 58, 59 (1st Dep’t
2000).
CPLR 901 does not require class members be identical or that individual issues be
nonexistent. Freeman v. Great Lakes Energy Partners, LLC, 785 N.Y.S.2d 640, 641 (4th Dep’t
2004); Tegnazian v. Consol. Edison, Inc., 730 N.Y.S.2d 183, 186 (N.Y. Sup. Ct. 2000), appeal
withdrawn 728 N.Y.S.2d 114 (1st Dep’t 2001); Ackerman v. Price Waterhouse, 683 N.Y.S.2d
179, 193 (1st Dep’t 1998). The predominance factor of the commonality prerequisite does not
require that the class share a substantive unity in a common interest. Karlin v. IVF Am., Inc., 657
N.Y.S.2d 460, 461 (2d Dep’t 1997); Super Glue Corp. v. Avis Rent A Car Sys., Inc., 517
N.Y.S.2d 764, 767 (2d Dep’t 1987); see also Mimnorm Realty Corp. v. Sunrise Fed. Sav. &
Loan Ass’n, 442 N.Y.S.2d 780, 783 (2d Dep’t 1981).
There is no mechanical test to determine whether there is a predominance of common
questions of fact or law, but courts have looked to “whether a class action achieves economies of
time, effort, and expense and promotes uniformity of decision as to persons similarly situated.”
Michels v. Phoenix Home Life Mut. Ins. Co., No. 5318-95, 1997 N.Y. Misc. LEXIS 171, at *33
(Sup. Ct. Albany Jan. 3, 1997); see also Friar v. Vanguard Holding Corp., 434 N.Y.S.2d 698,
707 (2d Dep’t 1980).
Predominance of individual issues will bar class certification. Small v. Lorillard Tobacco
Co., 698 N.Y.S.2d 615 (C.A.N.Y. 1999); Klein v. Robert's Am. Gourmet Food, Inc., 808
N.Y.S.2d 766, 774 (2d Dep’t 2006); Smilen v. William Penn Life Ins. Co. of N.Y., 796 N.Y.S.2d
248, 248 (2d Dep’t 2005); Solomon v. Bell Atl. Corp., 777 N.Y.S.2d 50, 55 (1st Dep’t 2004);
Gaidon v. Guardian Life Ins. Co. of Am., 767 N.Y.S.2d 599, 599 (1st Dep’t 2004); Lieberman v.
293 Mediterranean Mkt. Corp., 756 N.Y.S.2d 469, 469 (2d Dep’t 2003); Catalano v. Heraeus
Kulzer, Inc., 759 N.Y.S.2d 159, 161 (2d Dep’t 2003); McKinnon v. Int’l Fid. Ins. Co., 722
N.Y.S.2d 139, 139 (1st Dep’t 2001); Carnegie v. H&R Block, Inc., 703 N.Y.S.2d 27, 29 (1st
Dep’t 2000). For example, in a suit against tobacco companies, the court denied class action
treatment because issues of causation and damages could not be resolved on a common basis.
Geiger v. Am. Tobacco Co., 716 N.Y.S.2d 108, 110 (2d Dep’t. 2000); See also Hurtado v.
Purdue Pharm. Co., No. 12648/03 2005 WL 192351 at *5 (Sup. Ct. Richmond County
2005)(denying class action certification because of individual issues of causation).
Typicality: CPLR 901(a)(3) is identical to Rule 23(a)(3). A representative’s claims are
typical of the claims of the class when they arise from the same course of conduct that gives rise
to the claims of the class and the representative bases them on the same legal theories. Walts v.
First Union Mortgage Corp., N.Y.L.J., Apr. 25, 2000, at 26 (Sup. Ct. N.Y. County); Klein v.
Robert's Am. Gourmet Food, Inc., 808 N.Y.S.2d 766, 772 (2d Dep’t 2006); Pruitt v. Rockefeller
Ctr. Properties, Inc., 574 N.Y.S.2d 672, 676 (1st Dep’t 1991); Dagnoli v. Spring Valley Mobile
Village, 560 N.Y.S.2d 323, 324 (2d Dep’t 1990). However, a representative’s claims and the
claims of the other members do not need to be identical in every aspect; rather, the claims must
be substantially similar. Michels v. Phoenix Home Life Mut. Ins. Co., No. 5318-95, 1997 N.Y.
Misc. LEXIS 171, at *30 (Sup. Ct. Albany Jan. 3, 1997). A representative’s claims are not
typical where they are antagonistic or in conflict with interests of other class members. Small v.
Lorillard Tobacco Co., 698 N.Y.S.2d 615, 619-20 (1999); Hazelhurst v. Brita Prods. Co., 744
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N.Y.S.2d 31, 32 (1st Dep’t 2002); Gilman v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 404
N.Y.S.2d 258, 262 (Sup. Ct. N.Y. County 1978).
Adequacy: CPLR 901(a)(4) is identical to Rule 23(a)(4). Whether a plaintiff can
adequately represent the class involves a number of elements, including “whether any conflict of
interest exists between the representative and the class members, the representative’s familiarity
with the lawsuit and his or her financial resources, and the competence and experience of class
counsel.” Ackerman v. Price Waterhouse, 683 N.Y.S.2d 179, 194-95 (1st Dep’t 1998); Wilder v.
May Dep’t Stores Co., 804 N.Y.S.2d 423, 425 (2d Dep’t 2005). See also Michels v. Phoenix
Home Life Mut. Ins. Co., No. 5318-95, 1997 N.Y. Misc. LEXIS 171, at *33 (Sup. Ct. Albany
Jan. 3, 1997)(establishing that the three primary factors in determining adequacy are “the
qualifications of counsel, the ability of the class representatives to assist their counsel, and the
relationship between the interests of the class representatives and the interests of other class
members”). See also Rollin v. Wm. V. Franel & Co., Inc., 737 N.Y.S.2d 33, 34 (1st Dep’t 2002)
(the representative plaintiffs were adequate given that their relationship with their attorneys was
non-collusive and they had an “adequate understanding of the case”), citing Brandon v. Chafetz,
485 N.Y.S.2d 55, 61 (1st Dep't 1985)(“in a sophisticated commercial case....it is not reasonable
to expect that a layman....would have detailed knowledge of the matters at issue. He has a
general awareness of the claims and is certainly qualified to act as a class representative”).
Representatives whose interests are antagonistic to or in conflict with those of other class
members cannot adequately represent the class. See Rivkin v. Heraeus Kulzer Gmbh, 734
N.Y.S.2d 31, 33 (1st Dep’t 2001) (ruling that the two individual plaintiffs were inadequate to
represent the interests of the class where they lacked damages). See also Pruitt v. Rockefeller
Ctr. Properties, Inc., 574 N.Y.S.2d 672, 678 (1st Dep’t 1991); Meachum v. Outdoor World
Corp., 654 N.Y.S.2d 240, 244 (Sup. Ct. Queens County 1996), rev’d, 709 N.Y.S.2d 449 (2d
Dep’t 2000).
Another factor that determines the representative’s adequacy to represent and protect the
interests of the class is the member’s willingness and ability to bear the expenses of the class
action. See Pruitt v. Rockefeller Ctr. Properties, Inc., 574 N.Y.S.2d 672, 678 (1st Dep’t 1991).
However, when a representative’s counsel agrees to advance the “funding for the litigation and
absent a showing that these funds will not be advanced,” there is no reason to question a
representative’s financial resources. Katz v. NVF Co., 462 N.Y.S.2d 975, 983 (Sup. Ct. N.Y.
County 1983), rev’d on other grounds, 473 N.Y.S.2d 786 (1st Dep’t 1984). Stern v. Carter, 441
N.Y.S.2d 717, 731 (2d Dep’t 1981) (noting that plaintiff’s financial status becomes irrelevant
when plaintiff’s counsel agrees to advance costs of the litigation).
3.

Summary of Case Law for Rule 23(b)(3) Requirements:

Superiority: CPLR 901(a)(5) adds a fifth prerequisite that closely resembles Rule
23(b)(3). The superiority prerequisite requires that the representative prove that a class action
suit is superior to any other methods for adjudicating the controversy. Small v. Lorillard Tobacco
Co., 698 N.Y.S.2d 615, 619 (C.A.N.Y. 1999); Jones v. Board of Educ. of Watertown City School
Dist., 816 N.Y.S.2d 796, 799 (4th Dep’t 2006); Cannon v. Equitable Life Assurance Soc’y, 451
N.Y.S.2d 817, 882 (2d Dep’t 1982); In re Coordinated Title Ins. Cases, 2004 N.Y. Slip Op.
50171, *17-18 (Sup. Ct. N.Y. County 2004); Woods v. Champion Courier, Inc., N.Y.L.J., Oct. 9,
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1998, at 25 (Sup. Ct. N.Y. County). Courts have looked to factors such as “the large number of
potential claimants, the close similarity of their claims, and the relatively small potential
recovery by each individual claimant” to determine if a class action suit is superior to any other
methods. Jim & Phil's Family Pharmacy, Ltd. v. Aetna U.S. Healthcare, Inc., 707 N.Y.S.2d 58,
59 (1st Dep’t 2000).
Predominance: See discussion above regarding CPLR 901(a)(2).
Rule 23(b)(1) and (b)(2): While CPLR 901 is similar to Rule 23 to the extent that it
establishes the prerequisites of a class action, specified under Rule 23(a), i.e., numerosity,
commonality, typicality and adequacy of representation, CPLR 901 differs from the federal rule
in that in addition to satisfying the above prerequisites, Rule 23 specifically requires that the
action fit into one of Rule 23(b)’s three enumerated categories. See Jack B. Weinstein, et al.,
New York Civil Practice ¶ 901.02 (2000). CPLR 901 does not categorize class actions in the
same fashion as Rule 23(b), but rather contains two additional prerequisites for all class actions;
i.e., the predominance and superiority requirements, encompassed by Rule 23(b)(3) for only
certain class actions, as discussed above. Id. However, CPLR 901 does not directly address the
other two categories of class actions enumerated in Rule 23(b), namely Rule 23(b)(1) which
deals with cases in which there is a risk of inconsistent adjudications, or an impairment of
interests of absent parties if individual actions are brought, and Rule 23(b)(2) for actions in
which injunctive or declaratory class-wide relief is appropriate. Id. Further, the legislative history
of CPLR 901 does not clearly preclude the notion that claimants can only maintain Rule 23(b)(3)
type actions under Article 9. Id.
Indeed, courts have certified classes seeking injunctive or declaratory relief under CPLR
901. See N.Y. City Coalition to End Lead Poisoning v. Giuliani, 668 N.Y.S.2d 1, 3 (1st Dep’t
1997)(Court held that plaintiffs’ motion for class certification was properly granted where the
relief sought was an injunction seeking to compel defendants to perform their duties to alleviate
danger to children caused by presence of lead-based paints in multiple dwellings); In re Colt
Indus. S’holder Litig., 565 N.Y.S.2d 755, 760 (C.A.N.Y. 1991)(Class certification was granted
where plaintiffs sought preliminary and permanent injunctive relief blocking a proposed merger
or rescission in the event the merger did go forward).
4.

Miscellaneous Comments:

No Actions to Recover a Penalty: CPLR 901(b) bars class actions to recover a “penalty,
or a minimum measure of recovery” unless a statute creating a penalty or minimum measure of
recovery specifically authorizes recovery. Giovanniello v. Carolina Wholesale Office Mach. Co.,
Inc., 815 N.Y.S.2d 248, 249 (2d Dep’t 2006); Rudgayzer & Gratt v. Cape Canaveral Tour and
Travel, 799 N.Y.S.2d 795, 798 (2d Dep’t 2005); Giovanniello v. Hispanic Media Group USA,
Inc., 780 N.Y.S.2d 720, 721 (Sup. Ct. N.Y. County 2004); Rudgayzer & Gratt v. LRS
Communications, Inc., 776 N.Y.S.2d 158, 169 (N.Y. Civ. Ct. 2003); Asher v. Abbott Labs., 737
N.Y.S.2d 4, 4 (1st Dep’t 2002); Cox v. Microsoft Corp., 737 N.Y.S.2d 1, 2 (1st Dep’t 2002);
Pesantez v. Boyle Envtl. Serv., Inc., 673 N.Y.S.2d 659, 660 (1st Dep’t 1998); Lennon v. Philip
Morris Cos., 734 N.Y.S.2d 374, 378-79 (Sup. Ct. N.Y. County 2001). “Statutory damages
constitute a ‘penalty o[r] minimum measure of recovery’ so as to bar a class action in the
absence of specific authorization.” Jack B. Weinstein, et al., New York Civil Practice ¶ 901.22
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(2000). Where a statute such as the Donnelly Act, relating to antitrust claims, provides for treble
damages, the law prohibits class actions because such damages constitute a penalty under the
meaning of N.Y. CPLR 901(b). Cox v. Microsoft Corp., 737 N.Y.S.2d 1, 2 (1st Dep’t 2002).
Challenges to Government Operations: The general rule in New York is that class action
relief is inappropriate with respect to operations of the government “because the doctrine of stare
decisis would render the determination of an action binding on the governmental body and would
automatically benefit all persons sought to be represented in the class.” LaCarruba v. Legislature
of the County of Suffolk, 640 N.Y.S.2d 130, 131 (2d Dep’t 1996). See also Jones v. Board of
Educ. of Watertown City School Dist., 816 N.Y.S.2d 796, 799 (4th Dep’t 2006); Neama v. Town
of Babylon, 2005 N.Y. App. Div. LEXIS 5829 (2d Dep’t 2005); Bd. Of Educ. Of City Sch. Dist.
of City of New Rochelle v. County of Westchester, 724 N.Y.S.2d 422, 424 (2d Dep’t 2001); Legal
Aid Soc. v. N.Y. City Police Dep’t, 713 N.Y.S.2d 3, 7 (1st Dep’t 2000); Mitchell v. Barrios-Paoli,
687 N.Y.S.2d 319, 326 (1st Dep’t 1999).
A class action will be proper if a claimant can show that “the governmental entity will not
abide by the principles of stare decisis and will continue the challenged practice.” Jack B.
Weinstein, et al., NEW YORK CIVIL PRACTICE ¶ 901.20 (2000). See also Chalfin v. Sabol, 669
N.Y.S.2d 45, 46-47 (1st Dep’t 1998); Lamboy v. Gross, 513 N.Y.S.2d 393, 398-99 (1st Dep’t
1987). Plaintiffs have the burden to demonstrate that a governmental entity will not comply with
the principles of stare decisis. Oak Beach v. Town of Babylon, 474 N.Y.S.2d 818, 820 (2d Dep’t
1984). A class action may also be appropriate when there are numerous government agencies or
officials involved in the litigation because any judgment will not affect another agency or
official. See Jack B. Weinstein, et al., NEW YORK CIVIL PRACTICE ¶ 901.20 (2000). Lastly, a
class action may be proper when plaintiffs are also seeking “money damages for each member of
the class,” in addition to seeking a declaratory judgment or an injunctive relief against the
governmental entity. Id.; Tosner v. Town of Hempstead, 785 N.Y.S.2d 101, 103 (2d Dep’t 2004).
Certification: Pursuant to CPLR 902, the plaintiff must move to certify the class within
sixty days after the time to serve a responsive pleading. Cf. FED. R. CIV. P. 23(c)(1) (class
certification shall be determined “as soon as practicable after the commencement” of the action).
Shah v. Wilco Systems, Inc., 27 806 N.Y.S.2d 553, 556 (1st Dep’t 2005); Kidd v. Delta Funding
Corp., 704 N.Y.S.2d 66, 67 (1st Dep’t 2000); see also Colbert v. Rank Am., Inc., 742 N.Y.S.2d
905, 905 (2d Dep’t 2002); W. End Interiors, Ltd. v. Aim Constr. & Contracting Corp., 729
N.Y.S.2d 112, 115 (1st Dep’t 2001); David B. Lee & Co. v. Ryan, 698 N.Y.S.2d 377, 379 (4th
Dep’t 1999) (finding plaintiff’s cross motion for class certification premature because it was
made before the time for service of an answer had expired).
Pre-certification Contact: Pursuant to CPLR 907, courts have the authority to control
pre-certification contact between defendants and putative class members. Carnegie v. H&R
Block, Inc., 687 N.Y.S.2d 528, 532 (Sup. Ct. N.Y. County 1999).
Protection of Interests of Class: Plaintiff “acts as principal to the other class members
and owes them fiduciary duty to vigorously protect their interests.” City of Rochester v.
Chiarella, 490 N.Y.S.2d 174, 178 (1985); accord Dagnoli v. Spring Valley Mobile Village, 560
N.Y.S.2d 323, 324 (2d Dep’t 1990). A class representative in a fiduciary capacity must “act
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affirmatively to secure the class members’ rights as well as to oppose the adverse interests
asserted by others.” City of Rochester v. Chiarella, 490 N.Y.S.2d 174, 178 (1985).
Notice: The notice provisions under Article 9 are more flexible than under Rule 23.
Whereas Rule 23(c)(2) requires “the best notice practicable under the circumstances, including
individual notice to all members who can be identified through reasonable effort,” CPLR 904(b)
requires that in class actions not involving primarily injunctive or declaratory relief, “reasonable
notice be given to the class in such manner as the court directs.” Under CPLR 904(a), a class
notice is not required in a class action for injunctive relief unless there is a finding by the court
that a “notice is necessary to protect the interests of the represented parties and that the cost of
notice will not prevent the action from going forward.” CPLR 904(a); See N.Y. City Coalition to
End Lead Poisoning v. Giuliani, 668 N.Y.S.2d 1, 4 (1st Dep’t 1997)(holding that in consequence
of the enormous undertaking to provide proper notice, the lower court should find specific
reasons to conclude that notice is a necessity).
Under CPLR 904(c), in determining what constitutes reasonable notice, courts may take
into consideration the cost of notice methods, the resources of the parties, the stake of each
member in the party, and the possibility of exclusions. Drizin v. Sprint Corp., No. 101707/02,
2005 WL 1035823, at *2. (Sup. Ct. N.Y. County 2005). Pursuant to CPLR 904(d), while plaintiff
usually must bear the cost of notice, the court may hold a preliminary hearing, in the interests of
justice, to determine how to apportion the cost between the plaintiff and the defendant. CPLR
904(d)(I); Makastchian v. Oxford Health Plans, Inc., N.Y.L.J., Aug. 3, 1998, at 25 (Sup. Ct. N.Y.
County), aff’d, 704 N.Y.S.2d 44 (1st Dep’t 2000).
Right of Exclusion from the Class: Under the Federal Rules of Civil Procedure, Rule
23(c) provides that members of a class certified under Rule 23(b)(3), unlike members of 23(b)(1)
and (b)(2) classes, must be afforded an opportunity to “request exclusion” from that class (i.e. the
right to “opt-out” of the class). In contrast, CPLR 903 states only that “[w]hen appropriate the
court may limit the class to those members who do not request exclusion from the class within a
specified time after notice.” The notes to the rule quote the 1975 Judicial Conference Report as
expressly stating that the right to opt-out is favored when the entire class does not need
representation for a just disposition of the case, when class members have a significant practical
interest in individual control of the litigation, and when individual notice is feasible. Thus, CPLR
903 appears to create either a regime in which there are classes representing all class members
with no right of exclusion, or a regime in which class members have the right of exclusion. There
is no reference to classes in which membership is predicated upon an affirmative election; i.e.
“opt-in” classes. Nonetheless, in 2004, the Commercial Division of the Supreme Court, New
York County, added to its rules one relating to class action settlements, Rule 37, Appendix C,
requiring, among other things, that settlements in all class actions be concluded only on an opt-in
basis. The Appellate Division of the First Department, in response to a trial court holding based
on a former rule of the Commercial Division of the Supreme Court of the County of New York,
ruled that a court cannot require an “opt-in” method when the parties have agreed, without
objection, to an “opt-out” settlement. Hibbs v. Marvel Enters., Inc., 797 N.Y.S.2d 463, 464 (1st
Dep’t 2005) (“[t]here is no legal or constitutional principle that mandates the use of the opt-in
method.”); Klein v. Robert's Am. Gourmet Food, Inc., 808 N.Y.S.2d 766, 770-71 (2d Dep’t
2006).
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Settlements: In class actions, courts may approve settlements providing class members
with discount coupons as consideration, provided that the coupons are transferable and fully
assignable and are distributed directly to class members, because such coupons provide real and
quantifiable value. Klein v. Robert's Am. Gourmet Food, Inc., 808 N.Y.S.2d 766, 774-75 (2d
Dep’t 2006). In cases where it is difficult to locate class members or to distribute funds directly
to them, courts may approve a cy pres distribution, where settlement is not distributed to
members of the Class, but made available to the public at large. Id. “In a settlement context,
when an aggregate class recovery cannot economically be distributed to individual class
members … the parties, subject to court approval, may agree that undistributed funds will be
distributed or disposed of for the indirect benefit of the class.”. Id. at 774-75, citing Alba Conte
and Herbert B. Newberg, Settlement of Class Actions, 4 Newberg on Class Actions § 11:20 (4th
Ed. 2006).
Attorneys’ Fees: Article 9 codifies the requirements concerning awards of attorneys’
fees. CPLR 909 states that “[i]f a judgment . . . is rendered in favor of the class, the court in its
discretion may award attorneys’ fees to the representatives of the class based on the reasonable
value of legal services rendered and[,] if justice requires, allow recovery of the amount awarded
from the opponent of the class.” See Klein v. Robert's Am. Gourmet Food, Inc., 808 N.Y.S.2d
766, 775-76 (2d Dep’t 2006)
Courts have taken two general approaches in awarding attorneys fees, the
lodestar/multiplier, and the percentage of the benefit methods. Under the lodestar/multiplier
method, courts consider certain factors, including: (1) whether plaintiff’s counsel had the benefit
of a prior judgment or decree in a case brought by the Government; (2) the standing of counsel at
the bar—both counsel receiving award and opposing counsel; (3) time and labor spent; (4)
magnitude and complexity of the litigation; (5) responsibility undertaken; (6) the amount
recovered; (7) the knowledge the court has of conferences, arguments that were presented and of
work shown by the record to have been done by attorneys for the plaintiff prior to trial; (8) what
it would be reasonable for counsel to charge a victorious plaintiff; (9)the contingent nature of the
fee arrangement; and (10) the novelty of the issues presented. See Sternberg v. Citicorp Credit
Serv., Inc., 442 N.Y.S. 2d 1017, 1021 (Sup. Ct. Nassau County 1981).
While the lodestar/multiplier method had appeared to be the dominant approach
employed by New York courts, see Friar v. Vanguard Holding Corp., 509 N.Y.S.2d 374, 377 (2d
Dep't 1986), more recent cases suggest a change to the percentage of benefit method.
Recognizing that there is a current move in the “federal courts around the country, including
federal district courts in New York” to return to the more traditional percentage of the recovery
approach, the court in Willson v. N.Y. Life Ins. Co., No. 94/127804, 1995 N.Y. Misc. LEXIS
652, at *90 (Sup. Ct. N.Y. County Nov. 8, 1995), applied that method first to determine the fee
award and then used the lodestar/multiplier approach only as a check on the reasonableness of
the court's initial finding. See also Michels v. Phoenix Home Life Mut. Ins. Co., 1997 N.Y. Misc.
LEXIS, Index No. 5318-95, at *91-94 (Sup. Ct. Albany 1997).
Rule 37, Appendix C, of the rules of the Commercial Division of the Supreme Court of
New York County, which, again, only Justice Charles Ramos has adopted, provides that courts
may only award fees based on benefits actually received by class members. Notwithstanding this
subpart of the rule adopted by Justice Ramos, which the courts have not yet tested on appeal,
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New York courts otherwise hold that if an attorney’s fees are awarded against the judgment fund,
they may be assessed against both unclaimed and claimed portions of the fund. Friar v. Vanguard
Holding Corp., 509 N.Y.S.2d 374, 377 (2d Dep’t 1986) (allowing a claim for attorney’s fees to
be made on the unclaimed portion of the fund).
Lien Law: Pursuant to Lien Law § 77(1), an action to enforce a claim under a trust
arising under New York's Lien Law, Article 3-A, must be brought as a class action for the
benefit of all of the beneficiaries of the trust. See, e.g., Brooklyn Navy Yard Dev. Corp. v. J. M.
Dennis Constr. Corp., 785 N.Y.S.2d 521, 522 (2d Dep’t 2004). In such action, the court may
waive the requirements of Section 901(a) at its discretion of the court. See Atlas Bldg. Sys., Inc.
v. Rende, 653 N.Y.S.2d 694, 696 (2nd Dep’t 1997); Callender v. Shirell Air, Inc., 723 N.Y.S.2d
388, 389 (2nd Dep't 2001).
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Text of Article 9 - Class Actions under New York Civil Practice Law and Rules:
ARTICLE 9
CLASS ACTIONS
§901. Prerequisites to a class action.
a.
One or more members of a class may sue or be sued as representative parties on
behalf of all if:
1.
the class is so numerous that joinder of all members, whether otherwise
required or permitted, is impracticable;
2.
there are questions of law or fact common to the class which predominate
over any questions affecting only individual members;
3.
the claims or defenses of the representative parties are typical of the
claims or defenses of the class;
4.
the representative parties will fairly and adequately protect the interests of
the class; and
5.
a class action is superior to other available methods for the fair and
efficient adjudication of the controversy.
b.
Unless a statute creating or imposing a penalty, or a minimum measure of
recovery specifically authorizes the recovery thereof in a class action, an action to recover a
penalty, or minimum measure of recovery created or imposed by statute may not be maintained
as a class action.
§902. Order allowing class action.
Within sixty days after the time to serve a responsive pleading has expired for all persons
named as defendants in an action brought as a class action, the plaintiff shall move for an order
to determine whether it is to be so maintained. An order under this section may be conditional,
and may be altered or amended before the decision on the merits on the court's own motion or on
motion of the parties. The action may be maintained as a class action only if the court finds that
the prerequisites under section 901 have been satisfied. Among the matters which the court shall
consider in determining whether the action may proceed as a class action are:
1.
The interest of members of the class in individually controlling the
prosecution or defense of separate actions;
2.
actions;

The impracticability or inefficiency of prosecuting or defending separate

3.
The extent and nature of any litigation concerning the controversy already
commenced by or against members of the class;
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4.
The desirability or undesirability of concentrating the litigation of the
claim in the particular forum;
5.

The difficulties likely to be encountered in the management of a class

action.
§903. Description of class.
The order permitting a class action shall describe the class. When appropriate the court
may limit the class to those members who do not request exclusion from the class within a
specified time after notice.
§904. Notice of class action.
(a)
In class actions brought primarily for injunctive or declaratory relief, notice of the
pendency of the action need not be given to the class unless the court finds that notice is
necessary to protect the interests of the represented parties and that the cost of notice will not
prevent the action from going forward.
(b)
In all other class actions, reasonable notice of the commencement of a class action
shall be given to the class in such manner as the court directs.
(c)
The content of the notice shall be subject to court approval. In determining the
method by which notice is to be given, the court shall consider
1.

the cost of giving notice by each method considered

2.

the resources of the parties and

3.
the stake of each represented member of the class, and the likelihood that
significant numbers of represented members would desire to exclude themselves from the
class or to appear individually, which may be determined, in the court's discretion, by
sending notice to a random sample of the class.
(d)
1.
Preliminary determination of expenses of notification. Unless the court
orders otherwise, the plaintiff shall bear the expense of notification. The court may, if justice
requires, require that the defendant bear the expense of notification, or may require each of them
to bear a part of the expense in proportion to the likelihood that each will prevail upon the merits.
The court may hold a preliminary hearing to determine how the costs of notice should be
apportioned.
2.
Final determination. Upon termination of the action by order or judgment,
the court may, but shall not be required to, allow to the prevailing party the expenses of
notification as taxable disbursements under article eighty-three of the Civil Practice Law
and Rules.
§905. Judgment.
The judgment in an action maintained as a class action, whether or not favorable to the
class, shall include and describe those whom the court finds to be members of the class.
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§906. Actions conducted partially as class actions.
When appropriate,
1.
an action may be brought or maintained as a class action with respect to
particular issues, or
2.
a class may be divided into subclasses and each subclass treated as a class.
The provisions of this article shall then be construed and applied accordingly.
§ 907. Orders in conduct of class actions.
In the conduct of class actions the court may make appropriate orders:
1.
determining the course of proceedings or prescribing measures to prevent
undue repetition or complication in the presentation of evidence or argument;
2.
requiring, for the protection of the members of the class, or otherwise for
the fair conduct of the action, that notice be given in such manner as the court may direct
to some or all of the members of any step in the action, or of the proposed extent of the
judgment, or of the opportunity of members to signify whether they consider the
representation fair and adequate, or to appear and present claims or defenses, or
otherwise to come into the action;
3.

imposing conditions on the representative parties or on interveners;

4.
requiring that the pleadings be amended to eliminate therefrom allegations
as to representation of absent persons, and that the action proceed accordingly;
5.
directing that a money judgment favorable to the class be paid either in
one sum, whether forthwith or within such period as the court may fix, or in such
installments as the court may specify;
6.

dealing with similar procedural matters.

The orders may be altered or amended as may be desirable from time to time.
§ 908. Dismissal, discontinuance or compromise.
A class action shall not be dismissed, discontinued, or compromised without the approval
of the court. Notice of the proposed dismissal, discontinuance, or compromise shall be given to
all members of the class in such manner as the court directs.
§ 909. Attorneys' fees.
If a judgment in an action maintained as a class action is rendered in favor of the class,
the court in its discretion may award attorneys' fees to the representatives of the class based on
the reasonable value of legal services rendered and if justice requires, allow recovery of the
amount awarded from the opponent of the class.

NEW YORK

327

NORTH CAROLINA
1.

Rule 23(a):
North Carolina Rule 23(a) provides:
If persons constituting a class are so numerous as to make it
impracticable to bring them all before the court, such of them, one
or more, as will fairly insure the adequate representation of all
may, on behalf of all, sue or be sued.

2.

Comparison with Rule 23 of the Federal Rules of Civil Procedure.

From a review of North Carolina’s Rule 23, it should be obvious that there are
substantial differences with its federal counterpart. Specifically, there are no Rule 23(b)(3)
requirements, although similar issues are posed by the courts as “factors,” among others, which
the trial courts should consider prior to certifying a class action.
Additional differences involve the continuing review of class certification status of an
action. As the North Carolina appellate courts have recognized, there are “substantial
differences” between Rule 23 of the North Carolina Rules of Civil Procedure and Rule 23 of the
Federal Rules of Civil Procedure:
Substantial differences exist between the foregoing rule and its
federal counterpart.
Clearly, the federal rule contemplates
continuing review of the class certification status of an action.
Rule 23 of the North Carolina Rules of Civil Procedure contains no
such provision, and we will not judicially legislate one.
Dublin v. UCR, Inc., 115 N.C. App. 209, 444 S.E.2d 455, 461 (N.C. Ct. App. 1994) (citations
omitted).
In undertaking consideration of a class certification motion, a trial court may not engage
in a debate over the relative merits of the parties’ positions:
Following Eisen v. Carlisle & Jacquelin, 417 U.S. 156 (1974),
construing our Rule 23, we hold that North Carolina trial courts
have no authority to hear the merits of a case in determining
whether to certify a class. The class must be determined solely
according to procedural criteria relevant to Rule 23. See English v.
Holden Beach Realty Corporation, 41 N.C. App. 1,254 S.E. 2d
223, disc. rev. denied, 297 N.C. 609, 257 S.E.2d 217 (1979).
Crow v. Citicorp Acceptance Co., 319 N.C. 274, 354 S.E.2d 459 (N.C. 1987).
Gary K. Shipman is the founder and senior partner of Shipman & Wright, L.L.P., in Wilmington, North Carolina.
Mr. Shipman’s practice is limited to complex commercial litigation, medical malpractice, personal injury, wrongful
death and products liability. Mr. Shipman is certified as a Civil Trial Specialist by the National Board of Trial
Advocacy.
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3.

Case Law Interpreting Rule 23 of the North Carolina Rules of Civil Procedure.
Prerequisites.

A “class” exists under Rule 23(a) “when the named and unnamed members each have an
interest in either the same issue of law or of fact, and that issue predominates over issues
affecting only individual class members.” Crow, 354 S.E.2d at 464. The other prerequisites to
utilizing the class action procedure are what are commonly denominated as “numerosity,”
“typicality,” and “adequacy of representation.” See Crow, 354 S.E.2d at 465-67; see also English
v. Holden Beach Realty Corp., 41 N.C. App. 1, 254 S.E.2d 223 (N.C. Ct. App. 1979).
a.

Commonality.

Rule 23(a), as interpreted by North Carolina’s highest court, requires a showing that each
of the named and unnamed members of the proposed class has an interest in the same issue of
law or of fact. Crow, 354 S.E.2d at 464; see also Pitts v. American Sec. Ins. Co., 144 N.C. App.
1, 550 S.E.2d 179 (N.C. Ct. App. 2001), disc rev. allowed, 355 N.C. 214, 560 S.E.2d 133 (N.C.
2002), aff’d without precedential value, 356 N.C. 292, 569 S.E.2d 647 (N.C. 2002). It does not
require both. Moreover, there is no requirement that any member of the proposed class share a
jural relationship or so-called “community of interest” with any other member of the proposed
class. Crow, 354 S.E.2d at 464. Whether a proper “class” exists under Rule 23(a) is a question
of law. Crow, 354 S.E.2d at 464.
In undertaking a consideration of the propriety of a class action, the court is required to
consider the allegations contained in the plaintiffs’ complaint as “true,” and view them in the
light most favorable to the representative plaintiffs. Crow, 354 S.E.2d at 464-65 (“Taking the
allegations of the complaint as true, it appears that . . . the plaintiffs sufficiently alleged the
existence of a ‘class’ under Rule 23(a)”).
b.

Numerosity.

The “numerosity” prerequisite is satisfied by a showing that the class members are so
numerous that it is impracticable to bring them all before the court. Crow, 354 S.E.2d at 466;
N.C. R. Civ. P. 23(a). “It is not necessary that [the named representatives] demonstrate the
impossibility of joining class members, but they must demonstrate substantial difficulty or
inconvenience in joining all members of the class.” Crow, 354 S.E.2d at 466; English, 254
S.E.2d at 229. There is no firm rule for determining when a class is so numerous that joinder is
impracticable. Crow, 354 S.E.2d at 466; English, 254 S.E.2d at 229. The number of potential
class members in determining what is a “numerous” class is not dependent on any arbitrary limit,
but rather the circumstances of each case. English, 254 S.E.2d at 229.
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c.

Typicality.

The claims of the class representatives must be typical of the claims of the class, see
Crow, 354 S.E.2d at 465-67; see also English, 254 S.E.2d at 229-231, but there are no North
Carolina decisions interpreting the typicality requirement.
d.

Superiority.

The overriding factor which courts in North Carolina impose prior to the certification of
a class is whether it makes sense for common issues to be litigated once, or (potentially) more
than once, with the possibility of inconsistent results. Consider this mandate from the North
Carolina Supreme Court:
Our Rule 23 should receive a liberal construction, and it should not
be loaded down with arbitrary and technical restrictions . . . . The
rule has as its objectives “the efficient resolution of the claims or
liabilities of many individuals in a single action” and “the
elimination of repetitious litigation and possible inconsistent
adjudications involving common questions, related events, or
requests for similar relief.”
Crow v. Citicorp Acceptance Co., 319 N.C. 274, 354 S.E.2d 459 (N.C. 1987) (quoting English v.
Holden Beach Realty Corp., 41 N.C. App. 1, 254 S.E.2d 223, 230-31 (N.C. Ct. App. 1979), cert.
denied, 257 S.E.2d 217 (N.C. 1979) (citations omitted)). The North Carolina Supreme Court
ended its analysis of Rule 23(a) by stating:
If the prerequisites to a class action are established . . . the decision
whether a class action is superior to other available methods for the
adjudication of this controversy continues to be a matter left to the
trial court’s discretion.
Central to this determination is whether a class action is superior to other available
methods for the adjudication of the controversy. Crow, 354 S.E.2d at 466. “Class actions should
be permitted where they are likely to serve useful purposes such as preventing a multiplicity of
suits or inconsistent results.” Id.; see Pitts, 550 S.E.2d at 188 (“however, the trial court must
balance the useful purpose against ‘inefficiency or other drawbacks’”) (quoting Crow, 354
S.E.2d at 466).
When making the determination of whether a class action is superior to other methods of
determination, the trial court is not limited to the consideration of the prerequisites to bringing a
class action as previously set forth. See Nobles v. First Communications, Inc., 108 N.C. App.
127, 132, 423 S.E.2d 312, 315 (N.C. Ct. App. 1992), disc. rev. denied, 333 N.C. 463, 427 S.E.2d
623 (N.C. 1993). “Some proper considerations include, but are not limited to, the amount of
recovery compared to the cost of administration of the lawsuit, ‘the interest of members of the
class in individually controlling the prosecution or defense of separate actions,’ ‘the extent and
nature of any litigation concerning the controversy already commenced by or against members of
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the class,’ ‘the desirability or undesirability of concentrating the litigation of the claims in the
particular forum,’ and ‘the difficulties likely to be encountered in the management of a class
action.” Pitts, 354 S.E.2d at 466 (quoting Fed. R. Civ. P. 23(b)(3)).
The trial court’s conclusion as to whether a class action is the superior method of
adjudication is within its discretion and is binding on appeal absent thereof. Pitts, 550 S.E.2d at
189; Crow, 354 S.E.2d at 466. Nevertheless, the trial court must make findings of fact to support
its conclusion. See Nobles, 108 N.C. App. at 132-33, 423 S.E.2d at 315-16.
Other Requirements.
The court may not apply North Carolina law to a nationwide class of drug purchasers
claiming that manufacturers artificially inflated the price of the drug without analyzing the law of
the other jurisdictions to determine whether it conflicts with North Carolina law. Stetser v. TAP
Pharmaceutical Products, Inc., 165 N.C. App. 1, 598 S.E.2d 570 (N.C. App. 2004)
Aside from the existence of a “class,” North Carolina class action law requires that (1)
the representative plaintiffs establish that they will fairly and adequately represent the interests of
all members of the class, (2) there is no conflict of interest between the representative plaintiffs
and the unnamed members of the class, (3) the representative plaintiffs have a genuine personal
interest in the action, (4) the representative plaintiffs adequately represent those outside the
jurisdiction, (5) the class members are so numerous that it is impractical to bring them all before
the court, and (6) adequate notice be given to members of the class. Faulkenbury v. Teachers
and State Employees Retirement System of North Carolina, 108 N.C. App. 357, 424 S.E.2d 420,
430 (N.C. Ct. App. 1993), aff’d, 335 N.C. 158, 436 S.E.2d 821 (N.C. 1993); see Pitts, 550
S.E.2d at 188.
Once the existence of a class has been established and the prerequisites to utilizing the
class action procedure have been satisfied, it is left to the trial court’s discretion to determine
whether the action should proceed as a class action:
In deciding whether an action may be maintained as a class action,
the trial court is accorded a degree of discretion . . . A court has
broad discretion in deciding whether to allow the maintenance of a
class action and therefore also may take account of considerations
not expressly dealt with in the rule in reaching a decision.
English, 254 S.E.2d at 231 (citations omitted).
While section (a) of Rule 23 does not require it, fundamental fairness and due process
dictate that adequate notice, determined in the discretion of the trial court, be given to members
of the class. English, 254 S.E.2d at 230. The court is required to direct to members of the class
the best notice practicable under the circumstances. Id. This includes individual notice to all
members who can be identified through reasonable effort. The notice must be adequate to satisfy
constitutional due process requirements. Id. The trial court has further discretion in determining
which party bears the costs of providing notices to class members. Frost v. Mazda Motor of
America, Inc., 353 N.C. 188, 540 S.E.2d 324, 330 (N.C. 2000).
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RULE 23 OF THE NORTH CAROLINA RULES OF CIVIL PROCEDURE
Rule 23. Class Actions
(a)
Representation. If persons constituting a class are so numerous as to make
it impracticable to bring them all before the court, such of them, one or more, as will fairly insure
the adequate representation of all may, on behalf of all, sue or be sued.
(b)
Secondary Action by Shareholders. In an action brought to enforce a
secondary right on the part of one or more shareholders or members of a corporation or an
unincorporated association because the corporation or association refuses to enforce rights which
may properly be asserted by it, the complaint shall be verified by oath.
(c)
Dismissal of Compromise. A class action shall not be dismissed or
compromised without the approval of the judge. In an action under this rule, notice of a
proposed dismissal or compromise shall be given to all members of the class in such manner as
the judge directs.
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NORTH DAKOTA
A.

Comparison with Rule 23 of the Federal Rules of Civil Procedure:

Rule 23 of the North Dakota Rules of Civil Procedure is based on the Model Class Action
Rule as drafted by the National Conference of Commissioners on Uniform State Laws. Before
the Model Rule became effective, N.D.R.Civ.P.23 was identical to Rule 23 of the Federal Rules
of Civil Procedure. Despite the modification, the underlying judicial philosophy of Rule 23
remains the same. Peterson v. Dougherty Dawkins, Inc., 1998 ND 159, ¶9, 583 N.W.2d 626, 628
ftn. 3 (N.D. 1998); Rogelstad v. Farmers Union Grain Terminal, 226 N.W.2d 370 (N.D. 1975).
Courts are to "interpret Rule 23 so as to provide an open and receptive attitude toward class
actions.” Bice v. Petro-Hunt, 2004 ND 113, ¶7, 681 N.W.2d 74, 77 (N.D. 2004); Ritter, Laber &
Associates v. Koch Oil, 2000 ND 15, ¶3, 605 N.W.2d 153 (N.D. 2000)(Ritter I); Ritter Laber &
Associates v. Koch Oil, 2001 ND 56, ¶5, 623 N.W.2d 424, 426 (N.D. 2001)(Ritter II); Ritter,
Laber & Associates v. Koch Oil, 2004 ND 117, 680 N.W.2d 634 (N.D. 2004)(Ritter III); Howe
v. Microsoft Corp., 2003 ND 12, ¶7, 656 N.W.2d 285 (N.D. 2003); Rose v United Equitable Ins.
Co., 2002 ND 148, ¶6, 651 N.W.2d 683 (N.D. 2002); Rogelstad, 226 N.W.2d 370 (N.D. 1975);
Saba v. Counties of Barnes, Benson, etc., 307 N.W.2d 590, 593 (N.D. 1981); Old Broadway
Corp. v. Hjelle, 411 N.W.2d 81 (N.D. 1987). Iowa is the only other state to have adopted Model
Rule 23.
It is well settled that the trial court must make a determination of class
certification without delving into the merits of the case. Howe, 2003 ND
12 ¶19, 656 N.W.2d 285 (N.D. 2003); Werlinger, 1999 ND 173, ¶18, 598
N.W.2d 820 (N.D. 1999).
B.

Case law interpreting N.D.R.Civ.P. 23:

There are four requirements that must be met under North Dakota Rule of Civil
Procedure 23.
1.

Numerosity (23(a)(1));

2.

Commonality (23(a)(2));

3.
and

Fair and Efficient Adjudication of the Controversy (23(b)(2)(B));

4.
Fair and Adequate Representation by the Representative Parties
(23(b)(2)(C)).
Howe, 2003 ND 12, ¶8, 656 N.W.2d 285 (N.D. 2003); Rose, 2002 ND 148, ¶7, 651 N.W.2d 683
(N.D. 2002).

This article was originally prepared by Ronald H. McLean and Jane L. Dynes, shareholders in the Serkland Law
Firm in Fargo, North Dakota. Mr. McLean is a member of the American College of Trial Lawyers. This year’s
update was provided by Ms. Dynes who concentrates her practice in the defense of civil actions.
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1.

Numerosity – 23(a)(1):

The proposed class must be so numerous or so constituted that joinder of all members,
whether or not otherwise required or permitted, is impracticable. A class of one hundred one
(101) potential members was considered to be sufficiently numerous for certification. Peterson,
1998 ND 159, ¶5, 583 N.W.2d 626, 629. A forty-eight member class was sufficiently large to
justify certification. Horst v. Guy, 211 N.W.2d 723 (N.D. 1973).
2.

Commonality – 23(a)(2):

The moving party must establish that there is a question of law or fact common to the
case. When claims all arise from the same alleged misrepresentations and omissions made in an
official statement, commonality has been met. Peterson, 1998 ND 159, ¶12, 583 N.W.2d 626,
629. When a question of law refers to standardized conduct by the defendants toward members
of a proposed class, a common nucleus of operative facts is typically presented and the
commonality requirement is met. Bice, 2004 ND 113, ¶9, 681 N.W.2d 74, 77-78.
3.

Fair and Efficient Adjudication - 23(c )(1)(A-M):

Any conclusion as to whether a class action provides a fair and efficient means of
adjudication requires that the court consider the factors of Rule 23(c)(1)(A-M). In order to
determine whether a class action would be a fair and efficient adjudication of the controversy,
numerous factors must be considered. N.D.R.Civ.P.23(c)(1)(A-M). Klagness v. Maintenance
Engineering, 2002 ND 59, 643 N.W.2d 45 (N.D. 2002); Peterson, 1998 ND 159, ¶13, 583
N.W.2d 626, 629. No one factor predominates and each of the 13 factors under Rule 23(c)(1)
need not be satisfied before certification is appropriate. Id.; Old Broadway, 411 N.W.2d at 83;
Holloway, 294 N.W.2d 902, 907; Vignaroli v. Blue Cross of Iowa, 360 N.W.2d 741, 744 (Iowa
1985)("No weight is required by the rule to be assigned by the trial court to any criteria listed,
further evidencing an intent to grant considerable discretion to the trial court.") Nor must the
court explicitly address all 13 factors. Old Broadway, 411 N.W.2d at 83; Holloway, 294 N.W.2d
at 907; Peterson, 1998 ND 159, ¶14, 583 N.W.2d 626, 629; Howe, 2003 ND 12, ¶9, 656 N.W.2d
283; Rose, 2002 ND 148, ¶9, 651 N.W.2d 683. However, a court’s decision to certify a class
must address some of the factors to provide an adequate explanation for a reviewing court to
understand the basis of the decision. North Dakota Human Rights Coalition v. Bertsch, 2005 ND
98 ¶15, 697 N.W.2d 1,6 (N.D. 2005). A trial court’s decision to certify will not be overturned on
appeal unless the court abused its discretion. Bice, 2004 ND 113, ¶7, 681 N.W.2d 74, 77.
A.

23(c)(1)(A)

In applying the “joint or common interest” factor of Rule 23(c)(1)(A), a court must
consider whether plaintiffs “have a common and undivided interest” in the subject matter of the
suit. Werlinger v. Champion Health Care Corp., 1999 ND 173, ¶ 50, 598 N.W.2d 820, 833
(N.D. 1999), aff’d N.W.2d 131 (N.D. 2000). Rule 23(c)(1)(A) contemplates a joint interest
similar to the old “true” class action. Werlinger, 1999 ND 173, ¶ 51, 598 N.W.2d 820, 823.
However, a common interest may exist if the defendant’s total liability does not depend on how
the recovery of a claim is distributed among the class members. Ritter I, 2000 ND 15, ¶ 12, 605
N.W.2d 153, 157; Ritter II, 2001 ND 56, ¶ 17, 623 N.W.2d 424, 430 (District Court’s
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certification order as to joint and common interest affirmed at certification stage subject to
further refinement including subclasses and possible de-certification as case progresses).
B.

23(c)(1)(B)

Differing results in actions for money damages do not constitute incompatible standards
under 23(c)(1)(B). Thus, factor 23(c)(1)(B) does not weigh in favor of certification unless a
defendant would be unable to comply with one judgment without violating the terms of another.
Werlinger, 1999 ND 173, ¶ 54, 598 N.W.2d 820, 834. See also, Ritter I, 2000 ND 15, ¶ 15, 605
N.W.2d 153, 157. While most class certification issues under this factor deal with cases
involving limited funds, the plain language of the rule does not restrict its application to such
cases. Klagness v. Maintenance Engineering, 2002 ND 59 ¶ 17, 643 N.W.2d 45, 51 (N.D. 2002).
C.

23(c)(1)(C )

Rule 23(c)(1)(C) focuses on the impact individual adjudications would have on class
members. If adjudication as to the rights of the representatives would be very persuasive in later
litigation and would, as a practical matter, likely be dispositive of the other class members
interests, the factor may be satisfied. Bice, 2004 ND 113, ¶16, 681 N.W.2d 74, 79-80 Ritter I,
2000 ND 15, ¶ 20, 605 N.W.2d 153, 158, aff’d, Ritter II, 2001 ND 56 ¶¶19-20, 623 N.W.2d 424,
430-431. Precedent plus some other practical factor can be sufficient to weigh in favor of
certification under factor (c)(1)(C). Klagness, 2002 ND 59, ¶ 17, 643 N.W.2d at 52. Thus, factor
23(c)(1)(C) can be satisfied, even when there is no limited fund, as long as there are numerous
common facts.
D.

23(c)(1)(D)

Rule 23(c)(1)(D) applies when the party opposing the class has acted or refused to act on
grounds applicable to the class thereby making final injunctive relief or declaratory relief
appropriate to the class as a whole. A district court determined that, even though no injunctive
relief was sought, factor (c)(1)(D) weighed in favor of certification because the action involved
declaratory type of relief in determining whether Microsoft’s actions were unlawful. Howe v.
Microsoft, 2002 WL 199130 (N.D. Dist. Ct.) Microsoft’s actions were applicable to the class
making declaratory relief appropriate to the class as a whole. Id.
E.

23(c)(1)(E)

Individual claims of class members need not be carbon copies of each other for common
questions to predominate. Ritter I, 2000 ND 15, ¶22, 605 N.W.2d 153, 159. If common questions
predominate to meet the requirement of factor 23(c)(1)(E), factors 23(c)(1)(G) and (K) are also
satisfied. Ritter I, 2000 ND 15, ¶¶ 27-28, 605 N.W.2d 153, 160.
F.

23(c)(1)(F)

Factor F calls for a determination of whether other means of adjudicating the claims and
defenses are impracticable or inefficient. N.D.R.Civ. P. 23(c)1)(F). A finding that a history of
prior individual litigation did not weigh against certification was not an abuse of discretion. Bice,
2004 ND 113, ¶22, 681 N.W.2d 74, 81.
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G.

23(c)(1)(G)

The trial court must consider whether a class action offers the most appropriate means of
adjudicating the claims and defenses. N.D.R.Civ. P. 23(c)(1)(G). The party opposing
certification has the burden to present persuasive reasoning showing that the trial court abused its
discretion. Bice, 2004 ND 113, ¶23, 681 N.W.2d 74, 82.
H.

23(c)(1)(H)

A trial court must determine whether class members who are not representative parties
have a substantial interest in individually controlling the prosecution or defense of separate
actions. N.D.R.Civ. P. 23(c)(1)(H). The party opposing class certification must present
persuasive reasoning showing the trial court abused its discretion in weighing and considering
factor H. Bice, 2004 ND 113, ¶23, 681 N.W.2d 74, 82.
K.

23(c)(1)(K)

The trial court must determine whether management of the class poses unusual
difficulties. N.D.R.Civ.P. 23(c)(1)(K). Again, the party opposing certification must present
persuasive reasoning showing the trial court abused its discretion in weighing and considering
factor K. Bice, 2004 ND 113,¶23, 681 N.W.2d 74, 82.
4.

Fair and Adequate representation by Representative Parties – 23(b)(2)(C):

The ‘fair and adequate representation’ requirement includes class representatives and
class counsel. N.D.R.Civ.P. 23(c)(2)(A)(B)&(C). The court must find that the attorney for the
representative parties will adequately represent the interests of the class. N.D.R.Civ.P.
23(c)(2)(A). Even though one of the attorneys for the class was also a class member, the
potential for conflict of interest and a possible appearance of impropriety were not sufficient to
establish that the trial court abused its discretion in certifying a class. Bice, 2004 ND 113, ¶27,
681 N.W.2d 74, 83.
Representative parties must not have a conflict of interest in the maintenance of the class
and must be able to acquire adequate financial resources to assure that the interests of the class
will not be harmed. N.D.R.Civ.P. 23(c)(2)(B)&(C). Research revealed no case where the
representative plaintiff’s ability to fairly represent the class has been seriously challenged.
However, the Rogelstad, court indicated that the standard is to have representatives who “make
the vigorous, conscientious and undivided effort required to fairly and adequately protect the
interests of the class.” Rogelstad, 226 N.W. 2d 370, 375 (N.D. 1975).
When a representative’s individual claim becomes moot before a class has been properly
certified or before certification has been denied, dismissal of the action is required. DeCouteau v.
Nodak Mutual Insurance, 2002 ND 182, 636 N.W.2d 432 (N.D. 2001).
C.

Order Certifying or Denying the Class 23(d):

The order certifying or refusing to certify a class action must state the reasons for the
court’s ruling and the court’s findings as to the various criteria . N.D.R.Civ.P. 23(c) and
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23(d)(2); Holloway, 294 N.W.2d 902, 906. Human Rights Coalition, 2005 ND 98 ¶15, 697
N.W.2d at 6. The order of certification must describe the class and any subclasses and state the
relief sought and whether or not any particular issues are included. Id. An order certifying or
refusing to certify an action as a class action is appealable. N.D.R.Civ.P. 23(d)(3). The rule
permits appeals from what are otherwise nonappealable orders. Glasow v. Du Pont, 2005 ND 94
¶3, 692 N.W.2d 531, 532 (N.D. 2005). Denial of a motion for certification conclusively affects a
substantial right and delaying the appeal would render review of the order inadequate. Thus,
denial of a motion to certify is immediately appealable. Rogelstad, 224 N.W.2d 544, 548; Ritter
I, 2000 ND 153 ¶ 3, 605 N.W.2d 153, 155.
D.

Notice of Action 23(g):

Rule 23(g) directs that, after certification, the court shall order notification of the class
members. The notification order is required to include the manner and form of notification,
taking into consideration the interests of the class, the relief sought, the costs of notification and
the possible prejudice to class members who do not receive notice. See, Holloway at 907.
E.

Dismissal or Compromise 23(l):

Unless certification has been denied, a district court may not dismiss any class action
without following the procedural requirements of Rule 23(l). A class action may only be
“voluntarily dismissed, involuntarily dismissed without adjudication on the merits, or
compromised after a hearing and court approval.” Glasow, 205 ND 94, ¶¶ 5-7, 69 N.W. 2d at
532-533.
F.

Tolling of the Statute of Limitations 23(r):

The rule specifies that the statute of limitations is tolled for all class members upon the
commencement of an action asserting a class action, pending a determination of class action
status. N.D.R.Civ.P. 23(r). This portion of the rule codifies the case of American Pipe and
Construction Co. v. Utah, 414 U.S. 538, 94 S. Ct. 756 (1974). See, Note to N.D.R.Civ. P. 23(r).
G.

Due Process Protection:

North Dakota Rule 23 provides more due process protections than the federal rule. Ritter
II, 2001 ND 56, ¶23; 623 N.W.2d 424, 431. North Dakota Rule 23 permits mandatory class
members to participate in the action under Rule 23(i)(1)(B)(iii). Id. Non-representative class
members have the right to appear and be represented by separate counsel under23(i)(2). Id. There
is no corresponding protection under the federal rule. Ritter II, 2001 ND 56, ¶23, 623 N.W.2d
424,431. Rule 23(e)(1)(B) also authorizes courts to “eliminate from the class a member who was
included in the class as certified”. Rule 23(e)(1)(B).
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NORTH DAKOTA RULES OF CIVIL PROCEDURE
RULE 23. CLASS ACTIONS
(a)

Commencement of a Class Action. One or more members of a class may sue or be sued
as representative parties on behalf of all in a class action if:
(1)
(2)

(b)

(c)

the class is so numerous or so constituted that joinder of all members, whether or
not otherwise required or permitted, is impracticable; and
there is a question of law or fact common to the class.

Certification of Class Action.
(1)

Unless deferred by the court, as soon as practicable after the commencement of a
class action the court shall hold a hearing and determine whether or not the action
is to be maintained as a class action and by order certify or refuse to certify it as a
class action.

(2)

The court may certify an action as a class action if it finds that (A) the
requirements of subdivision (a) have been satisfied, (B) a class action should be
permitted for the fair and efficient adjudication of the controversy, and (C) the
representative parties fairly and adequately will protect the interests of the class.

(3)

If appropriate, the court may (A) certify an action as a class action with respect to
a particular claim or issue, (B) certify an action as a class action to obtain one or
more forms of relief, equitable, declaratory, or monetary, or (C) divide a class into
subclasses and treat each subclass as a class.

Criteria Considered.
(1)

In determining whether the class action should be permitted for the fair and
efficient adjudication of the controversy, as appropriately limited under
subdivision (b) (3), the court shall consider, and give appropriate weight to, the
following and other relevant factors:
(A)

whether a joint or common interest exists among members of the class;

(B)

whether the prosecution of separate actions by or against individual
members of the class would create a risk of inconsistent or varying
adjudications with respect to individual members of the class that would
establish incompatible standards of conduct for a party opposing the class;

(C)

whether adjudications with respect to individual members of the class as a
practical matter would be dispositive of the interests of other members not
parties to the adjudication or substantially impair or impede their ability to
protect their interests;
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(2)

(D)

whether a party opposing the class has acted or refused to act on grounds
generally applicable to the class, thereby making final injunctive relief or
corresponding declaratory relief appropriate with respect to the class as a
whole;

(E)

whether common questions of law or fact predominate over any questions
affecting only individual members;

(F)

whether other means of adjudicating the claims and defenses are
impracticable or inefficient;

(G)

whether a class action offers the most appropriate means of adjudicating
the claims and defenses;

(H)

whether members not representative parties have a substantial interest in
individually controlling the prosecution or defense of separate actions;

(I)

whether the class action involves a claim that is or has been the subject of
a class action, a government action, or other proceeding;

(J)

whether it is desirable to bring the class action in another forum;

(K)

whether management of the class action poses unusual difficulties;

(L)

whether any conflict of laws issues involved pose unusual difficulties; and

(M)

whether the claims of individual class members are insufficient in the
amounts or interests involved, in view of the complexities of the issues
and the expenses of the litigation, to afford significant relief to the
members of the class.

In determining under subdivision (b)(2) that the representative parties fairly and
adequately will protect the interests of the class, the court must find that:
(A)

the attorney for the representative parties will adequately represent the
interests of the class;

(B)

the representative parties do not have a conflict of interest in the
maintenance of the class action; and

(C)

the representative parties have or can acquire adequate financial resources,
considering subdivision (q), to assure that the interests of the class will not
be harmed.
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(d)

(e)

Order on Certification.
(1)

The order of certification shall describe the class and state: (A) the relief sought,
(B) whether the action is maintained with respect to particular claims or issues,
and (C) whether subclasses have been created.

(2)

The order certifying or refusing to certify a class action shall state the reasons for
the court's ruling and its findings on the factors listed in subdivision (c)(1).

(3)

An order certifying or refusing to certify an action as a class action is appealable.

(4)

Refusal of certification does not terminate the action, but does preclude it from
being maintained as a class action.

Amendment of Certification Order.
(1)

The court may amend the certification order at any time before entry of judgment
on the merits. The amendment may (A) establish subclasses, (B) eliminate from
the class any class member who was included in the class as certified, (C) provide
for an adjudication limited to certain claims or issues, (D) change the relief
sought, or (E) make any other appropriate change in the order.

(2)

If notice of certification has been given pursuant to subdivision (g), the court may
order notice of the amendment of the certification order to be given in terms and
to any members of the class the court directs.

(3)

The reasons for the court's ruling shall be set forth in the amendment of the
certification order.

(4)

An order amending the certification order is appealable. An order denying the
motion of a member of a defendant class, not a representative party, to amend the
certification order is appealable if the court certifies it for immediate appeal.

(f)

Jurisdiction Over Multi-State Classes (Reserved).

(g)

Notice of Action.
(1)

Following certification, the court by order, after hearing, shall direct the giving of
notice to the class.

(2)

The notice, based on the certification order and any amendment of the order, must
include:
(A)

a general description of the action, including the relief sought, and the
names and addresses of the representative parties;
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(B)

a statement of the right of a member of the class under subdivision (h) to
be excluded from the action by filing an election to be excluded, in the
manner specified, by a certain date;

(C)

a description of possible financial consequences for the class;

(D)

a general description of any counterclaim being asserted by or against the
class, including the relief sought;

(E)

a statement that the judgment, whether favorable or not, will bind all
members of the class who are not excluded from the action;

(F)

a statement that any member of the class may enter an appearance either
personally or through counsel;

(G)

an address to which inquiries may be directed; and

(H)

other information the court deems appropriate;

(3)

The order must prescribe the manner of notification to be used and specify the
members of the class to be notified. In determining the manner and form of the
notice to be given, the court shall consider the interests of the class, the relief
requested, the cost of notifying members of the class, and the possible prejudice
to members who do not receive notice.

(4)

Each member of the class, not a representative party, whose potential monetary
recovery or liability is estimated to exceed $100 must be given personal notice,
mailed notice, or notice via third-party commercial carrier if the person's identity
and whereabouts can be ascertained by the exercise of reasonable diligence.

(5)

For members of the class not given notice under paragraph (4), the court shall
provide, as a minimum, a means of notice reasonably calculated to apprise the
members of the class of the pendency of the action. Techniques calculated to
assure effective communication of information concerning commencement of the
action must be used. The techniques may include personal notice, mailed notice,
or notice via third-party commercial carrier, newspaper, television, radio, posting
in public or other places, and distribution through trade, union, public interest, or
other appropriate groups.

(6)

The plaintiff shall advance the expense of notice under this subdivision if there is
no counterclaim asserted. If a counterclaim is asserted the expense of notice must
be allocated as the court orders in the interest of justice.

(7)

The court may order that steps be taken to minimize the expense of notice.
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(h)

(i)

Exclusion.
(1)

A member of a plaintiff class may elect to be excluded from the action unless (A)
he is a representative party, (B) the certification order contains an affirmative
finding under subparagraph (A), (B), or (C) of subdivision (c) (1), or (C) a
counterclaim under subdivision (k) is pending against the member or his class or
subclass.

(2)

Any member of a plaintiff class entitled to be excluded under paragraph (1) who
files an election to be excluded, in the manner and in the time specified in the
notice, is excluded from and not bound by the judgment in the class action.

(3)

The elections shall be made a part of the record in the action.

(4)

A member of a defendant class may not elect to be excluded.

Conduct of Action.
(1)

(2)

The court on motion of a party or its own motion may make or amend any
appropriate order dealing with the conduct of the action including, but not limited
to, the following:
(A)

determining the course of proceedings or prescribing measures to prevent
undue repetition or complication in the presentation of evidence or
argument;

(B)

requiring, for the protection of the members of the class or otherwise for
the fair conduct of the action, that notice be given as the court directs, of
(i) any step in the action, (ii) the proposed extent of the judgment, or (iii)
the opportunity of members to signify whether they consider the
representation fair and adequate, to enter an appearance and present claims
or defenses, or otherwise to participate in the action;

(C)

imposing conditions on the representative parties or on intervenors;

(D)

inviting the attorney general to participate with respect to the question of
adequacy of class representation;

(E)

making any other order to assure that the class action proceeds only with
adequate class representation; and

(F)

making any order to assure that the class action proceeds only with
competent representation by the attorney for the class.

A class member not a representative party may appear and be represented by
separate counsel.
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(j)

(k)

Discovery by or Against Class Members.
(1)

Discovery under applicable discovery rules may be used only on order of the
court against a member of the class who is not a representative party or who has
not appeared. In deciding whether discovery should be allowed the court shall
consider, among other relevant factors, the timing of the request, the subject
matter to be covered, whether representatives of the class are seeking discovery
on the subject to be covered, and whether the discovery will result in annoyance,
oppression, or undue burden or expense for the members of the class.

(2)

Discovery by or against representative parties or those appearing is governed by
the rules dealing with discovery by or against a party to a civil action.

Counterclaims.
(1)

A defendant in an action brought by a class may plead as a counterclaim any
claim the court certifies as a class action against the plaintiff class. On leave of
court, the defendant may plead as a counterclaim a claim against a member of the
class or a claim the court certifies as a class action against a subclass.

(2)

Any counterclaim in an action brought by a plaintiff class must be asserted before
notice is given under subdivision (g).

(3)

If a judgment for money is recovered against a party on behalf of a class, the court
rendering judgment may stay distribution of any award or execution of any
portion of a judgment allocated to a member of the class against whom the losing
party has pending an action in or out of state for a judgment for money, and
continue the stay so long as the losing party in the class action pursues the
pending action with reasonable diligence.

(4)

A defendant class may plead as a counterclaim any claim on behalf of the class
that the court certifies as a class action against the plaintiff. The court may certify
as a class action a counterclaim against the plaintiff on behalf of a subclass or
permit a counterclaim by a member of the class. The court shall order that notice
of the counterclaim by the class, subclass, or member of the class be given to the
members of the class as the court directs, in the interest of justice.

(5)

A member of a class or subclass asserting a counterclaim shall be treated as a
member of a plaintiff class for the purpose of exclusion under subdivision (h).

(6)

The court's refusal to allow, or the defendant's failure to plead, a claim as a
counterclaim in a class action does not bar the defendant from asserting the claim
in a subsequent action.
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(l)

Dismissal or Compromise.
(1)

Unless certification has been refused under subdivision (b), a class action, without
the approval of the court after hearing, may not be (A) dismissed voluntarily, (B)
dismissed involuntarily without an adjudication on the merits, or (C)
compromised.

(2)

If the court has certified the action under subdivision (b), notice of hearing on the
proposed dismissal or compromise shall be given to all members of the class in a
manner the court directs.If the court has not ruled on certification, notice of
hearing on the proposed dismissal or compromise may be ordered by the court
which shall specify the persons to be notified and the manner in which notice is to
be given.

(3)

Notice given under paragraph (2) shall include a full disclosure of the reasons for
the dismissal or compromise including, but not limited to, (A) any payments made
or to be made in connection with the dismissal or compromise, (B) the anticipated
effect of the dismissal or compromise on the class members, (C) any agreement
made in connection with the dismissal or compromise, (D) a description and
evaluation of alternatives considered by the representative parties and (E) an
explanation of any other circumstances giving rise to the proposal. The notice also
shall include a description of the procedure available for modification of the
dismissal or compromise.

(4)

On the hearing on the dismissal or compromise, the court may (A) as to the
representative parties or a class certified under subdivision (b), permit dismissal
with or without prejudice or approve the compromise, (B) as to a class not
certified, permit dismissal without prejudice, (C) deny the dismissal, (D)
disapprove the compromise, or (E) take other appropriate action for the protection
of the class and in the interest of justice.

(5)

The cost of notice given under paragraph (2) shall be paid by the party seeking
dismissal, or as agreed in case of a compromise, unless the court after hearing
orders otherwise.

(m)
Effect of Judgment on Class. In a class action certified under subdivision (b) in which
notice has been given under subdivision (g) or (l), a judgment as to the claim or particular claim
or issue certified is binding, according to its terms, on any member of the class who has not filed
an election of exclusion under subdivision (h). The judgment shall name or describe the
members of the class who are bound by its terms.
(n)

Costs.
(1)

Only the representative parties and those members of the class who have appeared
individually are liable for costs assessed against a plaintiff class.
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(o)

(2)

The court shall apportion the liability for costs assessed against a defendant class.

(3)

Expenses of notice advanced under subdivision (g) are taxable as costs in favor of
the prevailing party.

Relief Afforded.
(1)

The court may award any form of relief consistent with the certification order to
which the party in whose favor it is rendered is entitled, including equitable,
declaratory, monetary, or other relief to individual class or the class in a lump sum
or installments.

(2)

Damages fixed by a minimum measure of recovery provided by any statute may
not be recovered in a class action.

(3)

If a class is awarded a judgment for money, the distribution shall be determined as
follows:
(A)

the parties shall list as expeditiously as possible all members of the class
whose identity can be determined without expending a disproportionate
share of the recovery;

(B)

the reasonable expense of identification and distribution shall be paid,
with the court's approval, from the funds to be distributed;

C)

the court may order steps taken to minimize the expense of identification;

(D)

the court shall supervise, and may grant or stay the whole or any portion
of, the execution of the judgment and the collection and distribution of
funds to the members of the class as their interests warrant;

(E)

the court shall determine what amount of the funds available for the
payment of the judgment cannot be distributed to members of the class
individually because they could not be identified or located or because
they did not claim or prove the right to money apportioned to them. The
court after hearing shall distribute that amount, in whole or in part, to one
or more states as unclaimed property or to the defendant.

(F)

in determining the amount, if any, to be distributed to a state or to the
defendant, the court shall consider the following criteria: (i) any unjust
enrichment of the defendant, (ii) the willfulness or lack of willfulness on
the part of the defendant; (iii) the impact on the defendant of the relief
granted; (iv) the pendency of other claims against the defendant; (v) any
criminal sanction imposed on the defendant; and (vi) the loss suffered by
the plaintiff class.
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(p)

(G)

in order to remedy or alleviate any harm done, the court may impose
conditions on the defendant respecting the use of the money distributed to
him.

(H)

any amount to be distributed to a state shall be distributed as unclaimed
property to any state in which are located the last known addresses of the
members of the class to whom distribution could not be made. If the last
known addresses cannot be ascertained with reasonable diligence, the
court may determine by other means what portion of the unidentified or
unlocated members of the class were residents of a state. A state shall
receive that portion of the distribution that its residents would have
received had they been identified and located. Before entering an order
distributing any part of the amount to a state the court shall give written
notice of its intention to make distribution to the attorney general of the
state of the residence of any person given notice under subdivision (g) or
(l) and shall afford the attorney general an opportunity to move for an
order requiring payment to the state.

Attorney's Fees.
(1)

Attorney's fees for representing a class are subject to control of the court.

(2)

If under an applicable provision of law a defendant or defendant class is entitled
to attorney's fees from a plaintiff class, only representative parties and those
members of the class who have appeared individually are liable for those fees. If a
plaintiff is entitled to attorney's fees from a defendant class, the court may
apportion the fees among the members of the class.

(3)

If a prevailing class recovers a judgment for money or other award that can be
divided for the purpose, the court may order reasonable attorney's fees and
litigation expenses of the class to be paid from the recovery.

(4)

If the prevailing class is entitled to declaratory or equitable relief, the court may
order the adverse party to pay to the class its reasonable attorney's fees and
litigation expenses if permitted by law in similar cases not involving a class or the
court finds that the judgment has vindicated an important public interest.
However, if any monetary award is also recovered, the court may allow
reasonable attorney's fees and litigation expenses only to the extent that a
reasonable proportion of that award is insufficient to defray the fees and expenses.

(5)

In determining the amount of attorney's fees for a prevailing class the court shall
consider the following factors:
(A)

the time and effort expended by the attorney in the litigation, including the
nature, extent, and quality of the services rendered;
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(q)

(B)

results achieved and benefits conferred upon the class;

(C)

the magnitude, complexity, and uniqueness of the litigation;

(D)

the contingent nature of success;

(E)

in cases awarding attorney's fees and litigation expenses under paragraph
(4) because of the vindication on an important public interest, the
economic impact on the party against whom the award is made; and

(F)

appropriate criteria included in the North Dakota Code of Professional
Responsibility.

Arrangements for Attorney's Fees and Expenses.
(1)

(2)

Before a hearing under subdivision (b) (1) or at any other time the court directs,
the representative parties and the attorney for the representative parties shall file
with the court, jointly or separately:
(A)

a statement showing any amount paid or promised them by any person for
the services rendered or to be rendered in connection with the action or for
the costs and expenses of the litigation and the source of all of the
amounts;

(B)

a copy of any written agreement, or a summary of any oral agreement,
between the representative parties and their attorney concerning financial
arrangements or fee; and

(C)

a copy of any written agreement, or a summary of any oral agreement, by
the representative parties or the attorney to share these amounts with any
person other than a member, regular associate, or an attorney regularly of
counsel with his law firm. This statement shall be supplemented promptly
if additional arrangements are made.

Upon a determination that the costs and litigation expenses of the action cannot
reasonably and fairly be defrayed by the representative parties or by other
available sources, the court by order may authorize and control the solicitation
and expenditure of voluntary contributions for this purpose from members of the
class, advances by the attorneys or others, or both, subject to reimbursement from
any recovery obtained for the class. The court may order any available funds so
contributed or advanced to be applied to the payment of any costs taxed in favor
of a party opposing the class.

(r)
Statute of Limitations. The statute of limitations is tolled for all class members upon the
commencement of an action asserting a class action. The statute of limitations resumes running
against a member of a class:
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(A)

upon filing an election of exclusion;

(B)

upon entry of a certification order, or of an amendment thereof,
eliminating him from the class;

(C)

except as to representative parties, upon entry of an order under
subdivision (b) refusing to certify the action as a class action; and

(D)

upon dismissal of the action without an adjudication on the merits.

(s)
Uniformity of Application and Construction. This Rule shall be construed and applied
to effectuate its general purpose to make uniform the law with respect to the subject of this Rule
among states enacting it.
(t)
Stay on Appeal Only Upon Order. An appeal from an order of a district court certifying
an action as a class action or modifying an order of certification, or refusing to certify an action
as a class action or modify an order of certification, does not stay proceedings in the district court
unless the district court or the supreme court so orders.
(u)

Short Title.This rule may be cited as the "Model Class Actions Rule."

EXPLANATORY NOTE
Rule 23 was amended, effective February 15, 1977; January 1, 1995; March 1, 1999;
March 1, 2003.
Rule 23 is substantially the same as the Model Class Actions Rule as drafted by the
National Conference of Commissioners on Uniform State Laws. Prior to February 15, 1977, the
effective date of this rule, Rule 23 was the same as Fed.R.Civ.P. 23.
Rule 23 was revised, effective March 1, 2003.A new subdivision (t) was added to clarify
that an appeal under paragraphs (d)(3) or (e)(4) does not stay district court proceedings unless a
stay is ordered by the district court or the supreme court.It is expected that a stay will be sought
first from the district court.
The following comments are based upon the official Comments to the Model Rule.
Subdivision (a):
This subdivision sets forth the requirements that must be satisfied to authorize the
bringing of a class action.Subdivision (b) authorizes the maintenance of a class action.
Subdivision (b):
In connection with the finding under subparagraphs (2)(B) and (C), see
paragraphs (c)(1) and (2).
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Subdivision (c):
After an action has been brought as a class action, if the court determines that
there is an action pending in another court which encompasses the pending class action
both as to general class and claim, the court hearing the class action may refuse to certify
the action against or on behalf of the class if it concludes that this form is not the most
appropriate one.In making this decision, the court must consider the sequence of the suits,
the residence of the members of the class, where the transaction or occurrence involved
took place, where the relevant evidence is available, and other pertinent facts.
Subdivision (d):
Paragraph (4) presupposes the existence of rules of civil procedure which will
allow the action to proceed on behalf of the representative parties as properly joined
parties.
Denial of certification and the allowance of a personal action under paragraph (4)
does not affect any possible intervention or joinder of class members who are not
representative parties under the applicable state laws.
Subdivision (f):
The jurisdictional provisions for multi-state classes were repealed, effective
January 1, 1995, to conform with the Uniform Law Commissioners' Model Class Actions
Rule, to allow application of the analysis found in Phillips Petroleum Company v. Shutts,
472 U.S. 797, 105 S.Ct. 2965, 86 L.Ed.2d 628 (1985), and to eliminate application of the
more stringent "minimum contacts" test to class action plaintiffs.
Subdivision (g):
The hearing required by paragraph (1), if the court wishes, can be combined with
the hearing required by paragraph (b) (1).
Subdivision (g) was amended, effective March 1, 1999, to allow notice via thirdparty commercial carrier as an alternative to mail.
Personal mailed notice to all members of the class is not required by this Rule.See
Grant v. City of Lincoln, 225 N.W.2d 549 (Neb. 1975);Cartt v. Superior Court in and for
County of Los Angeles, 50 Cal.App.3d 960, 124 Cal.Rptr. 376 (Ct. App. 1975).
The type of notice to be given may vary as to the persons to be notified, the form
of notice, and, to some extent, the content.Paragraph (3) indicates that the court must
consider a number of factors in deciding what type of notice to give.
Paragraph (8) would allow the court to order a defendant who has a mailing list of
class members to cooperate with the representative parties in notifying the class
members.Use of a computer or enclosing notice in a regular mailing would be
possibilities.
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Subdivision (h):
Under some circumstances members of a plaintiff class cannot elect to be
excluded and subdivision (h) is drafted to cover that situation.Such situations might arise
in actions comparable to those under Federal Rule 23(b)(1);see 3B, Moore's Federal
Practice, ¶ 23.35.In most situations members of a plaintiff class will be permitted to elect
to be excluded.
Subdivision (i):
The rules governing civil procedure in the courts of the State will normally
govern procedures in class actions.Subdivision (i) covers certain matters that are found
only in class actions and which deserve special consideration.Subparagraph (D) does not
limit the power of the attorney general to participate in litigation under other provisions
of applicable law.
Subdivision (j):
Discovery against representative parties includes the representative parties' fee
arrangement with counsel.Disclosure of this arrangement is required under subdivision
(q).
Subdivision (k):
The expense of notification of actions involving counterclaims is determined as
provided in paragraph (g)(7).
Subdivision (n):
The nature of other costs and assessments against parties in a class action is left to
the law generally applicable in the state.Subdivision (n) merely specifies the liability of
class members if costs are assessed against the class and provides for assessment of the
expense of notification under subdivision (g).
Subdivision (o):
This section incorporates the idea of "fluid recovery," to benefit the class as a
whole where distribution of damage awards to individual members is impracticable or a
residue remains after distribution.See, State of West Virginia v. Charles Pfizer & Co.,314
F.Supp. 710 (S.D. N.Y. 1970);Bebchick v. Public Utilities Commission, 318 F.2d 187
(D.C. Cir.1963), cert. denied 83 S.Ct. 1304 (1963);Daar v. Yellow Cab Co.,433 P.2d 732,
63 Cal.Rptr. 724 (1967).
Subdivision (p):
Courts under this rule have discretion to award attorney's fees in class actions
where the class failed to win damages or equitable relief but the court feels the class
action "prevailed" because the suit performed a valuable public service.See, Perham v.
Southwestern Bell Telephone Co., 433 F.2d 421 (8th Cir. 1970).
Most of the factors listed in paragraph (5) derive from Lindy Bros. Builders, Inc.
of Phila. v. American Radiator & Standard Sanitary Corp., 487 F.2d 161 (3rd Cir. 1973).
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Subdivision (q):
Subdivision (q) requires this information to be disclosed in order to assist the
court in making determinations as to adequacy of representation by the representative
parties and by the attorney for the class, as to any possible collusion between the
representative parties and the attorney for the class, and as to any possible conflict of
interests among the representative parties and the class members.
Subdivision (r):
American Pipe and Construction Co. v. Utah, 414 U.S. 538, 94 S.Ct. 756, 38
L.Ed.2d 713 (1974), held that the commencement of a class action under Federal Rule 23
suspends the applicable statute of limitations to all members of the class pending a
determination of class action status.Subdivision (r) codifies the American Pipe case.
Subdivision (t):
Effective March 1, 2003, former subdivision (t), "Short Title," was relettered as
subdivision (u), and a new subdivision (t) was added.
SOURCES: Joint Procedure Committee Minutes of April 25-26, 2002, pages 10-12;
January 24-25, 2002, pages 4-5; September 27-28, 2001, pages 13-15, 18-19; January 2930, 1998, pages 18-19; April 28-29, 1994, page 23; September 20-21, 1979, pages 14-17;
September 23-24, 1976, pages 62-76; Uniform Class Actions Rule (1976).
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OHIO
DECISIONS INTERPRETING RULE 23 OF THE OHIO
RULES OF CIVIL PROCEDURE
The seminal case on class certification in the State of Ohio is Hamilton v. Ohio Savings
Bank, 82 Ohio St.3d 67, 694 N.E.2d 442 (Ohio 1998). Hamilton redefined the standard for Ohio
courts to follow in reviewing the certification question and broadened the scope of class action
treatment in the State by encouraging the use of the class action device in the consumer context.
Id., 82 Ohio St.3d at 80.
Following Hamilton, the Ohio Supreme Court handed down several cases encouraging
class actions. In Cope v. Metropolitan Life Ins. Co., 82 Ohio St.3d 426, 696 N.E.2d 1001 (Ohio
1998), the court acknowledged the propriety of certification in cases involving claims such as
fraud and breach of fiduciary duty despite the need for proof of reliance as an element of such
claims. Id., 82 Ohio St.3d at 435 (“[C]lass action treatment is appropriate where claims arise
from standardized forms or routinized procedures, notwithstanding the need to prove reliance.”).
In Baughman v. State Farm Mut. Auto., 88 Ohio St.3d 480, 727 N.E.2d 1265 (Ohio 2000), the
court reaffirmed its position that consumer fraud cases are suitable for class treatment by holding
that issues related to proof of reliance will not be destructive of typicality, adequacy or
predominance. Id., 88 Ohio St.3d at 486-490. In In Re Consolidated Mortgage Satisfaction
Cases, 97 Ohio St. 3d 465, 780 N.E.2d 556 (Ohio 2002), the court touted the propriety of the
class action device as a means to address repeated or ongoing wrongdoing, irrespective of
individual questions or manageability problems that might arise. Id., 97 Ohio St.3d at 470
(“[T]he class action is the preferable method for dealing with evidence of a party’s recurring
malfeasance because the ability to avoid duplication of a court’s time, effort, and resources is an
important and relevant consideration.”).
In 2004, however, the Ohio Supreme Court handed down a pair of decisions disallowing
class treatment of mass tort-product liability cases. See Wilson v. Brush Wellman, Inc., 103 Ohio
St.3d 538, 817 N.E.2d 59 (Ohio 2004); Howland v. Purdue Pharma L.P., 104 Ohio St.3d 584,
821 N.E.2d 141 (Ohio 2004). Most recently, the court effectively eliminated Ohio consumers’
ability to bring a class action under the Consumer Sales Practices Act. See Marrone v. Philip
Morris USA, Inc., 110 Ohio St.3d 5, 2006 WL 1584163 (Ohio, June 14, 2006) (“A consumer
may qualify for class-action certification under Ohio’s Consumer Sales Practices Act only if the
defendant’s alleged violation of the Act is substantially similar to an act or practice previously
declared to be deceptive by one of the methods identified in R.C. 1345.09(B).”). Together these
cases mark a sharp turn away from the previous encouragement of class actions in the State.

Sylvia A. Goldsmith is an attorney in private practice in Cleveland, Ohio. She received her Bachelor of Arts and
Juris Doctorate degrees from the Ohio State University and has been a licensed member of the Ohio State Bar since
1995. Goldsmith’s practice focuses primarily on consumer frauds under state and federal laws throughout the
country.
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1.

Comparison with Rule 23 of the Federal Rules of Civil Procedure

“Fed.R.Civ.P. 23(a), (b), and (c) are identical to their counterparts in the Ohio rule.”
Wilson v. Brush Wellman, Inc., 103 Ohio St.3d 538, 542 n.4, 817 N.E.2d 59 (Ohio 2004). As
such, it is well settled that “federal authority is an appropriate aid to interpretation of the Ohio
rule.” Id. See also Hamilton v. Ohio Savings Bank, 82 Ohio St.3d 67, 82, 694 N.E.2d 442 (Ohio
1998) (quoting Marks v. C.P. Chem. Co., Inc., 31 Ohio St.3d 200, 201, 509 N.E.2d 1249 (Ohio
1987)); Vaccariello v. Smith & Nephew Richards, Inc., 94 Ohio St.3d 380, 382, 763 N.E.2d 160
(Ohio 2002).
2.

Standard of Review

A trial judge has broad discretion in determining whether or not a case may be
maintained as a class action. See Marks v. C.P. Chem. Co., Inc., 31 Ohio St.3d 200, 201, 509
N.E.2d 1249 (Ohio 1987). However, that discretion “is not unlimited, and indeed is bounded by
and must be exercised within the framework of Civ.R. 23. The trial court is required to carefully
apply the class action requirements and conduct a rigorous analysis into whether the
prerequisites of Civ.R. 23 have been satisfied.” Hamilton v. Ohio Savings Bank, 82 Ohio St.3d
67, 70, 694 N.E.2d 442 (Ohio 1998).
“In making these determinations, the trial court must not consider the merits of the case,
except as necessary to determine whether the Civ.R. 23 requirements are met.” See Walker v.
Firelands Community Hosp., 2001 WL 1198660, *2 (Ohio App., October 5, 2001) (citing Ojalvo
v. Board of Trustees of Ohio State University, 12 Ohio St.3d 230, 233, 466 N.E.2d 875 (Ohio
1985)). In fact, “[d]etermining the merits of a claim at the class certification stage constitutes an
abuse of discretion.” George v. Ohio Department of Human Services, 145 Ohio App.3d 681,
687, 763 N.E.2d 1261 (Ohio App. 2001). See also Ass’n for Hosps. & Health Sys. v. Dep’t of
Human Servs., 2006 Ohio App. LEXIS 42 (Ohio App., January 10, 2006) (“Indeed, a court
abuses its discretion by determining the merits of a claim at the class certification stage.”).
“The party pursuing certification of a class action bears the burden of showing, by a
preponderance of the evidence, that the prerequisites set forth in Civ.R. 23(A) are present, and
that the action falls within one of the categories of Civ.R. 23(B).” Grant v. Becton Dickinson &
Co., 2003 WL 21267787, * 4 (Ohio App., June 3, 2002) (citing State ex rel. Ogan v. Teater, 54
Ohio St.2d 235, 247, 375 N.E.2d 1233 (Ohio 1978)). See also Warner v. Waste Management,
Inc., 36 Ohio St.3d 91, 94, 521 N.E.2d 1091 (Ohio 1988). Any doubts about satisfaction of the
specific elements of Rule 23 “should be resolved in favor of upholding the class, subject to the
trial court’s authority to amend or adjust its certification order as developing circumstances
demand, including the augmentation or substitution of representative parties.” See Baughman v.
State Farm Mut. Auto., 88 Ohio St.3d 480, 487, 727 N.E.2d 1265 (Ohio 2000).
“Generally, an evidentiary hearing is unnecessary for a trial court to be able to determine
whether class certification is warranted. However, in those cases where the facts related to class
issues are disputed, a hearing should be conducted.” Ritt v. Billy Blanks Enterprises, 2003 WL
21545138 (Ohio App., July 10, 2003). See also Warner, supra, 36 Ohio St.3d at 99. At least
one appellate court has concluded that trial courts are permitted to issue class certification
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decisions without a pending motion, hearing or making the requisite findings of fact; however,
“[t]his is only proper where the factual information set forth in the pleadings is detailed enough
to enable the trial judge to make a class certification decision by a preponderance of the
evidence.” Ward v. NationsBanc Mortg. Corp., 2006 Ohio App. LEXIS 2599 (Ohio App., June
2, 2006)
The Ohio Supreme Court has strongly encouraged trial courts to make specific findings
as to each prerequisite of Civ.R. 23, and to specify the reasoning as to each of these findings.
See Hamilton, supra, 82 Ohio St.3d at 71 (“the failure to provide an articulated rationale greatly
hampers an appellate inquiry into whether the relevant Civ.R. 23 factors were properly applied
by the trial court and given appropriate weight, and such an unarticulated decision is less likely
to convince the reviewing court that the ruling was consistent with the sound exercise of
discretion.”). Increasingly, appellate courts are overturning the grant or denial of class
certification citing the trial court’s failure to specify the reasons for such determination. See,
e.g., Maas v. The Penn Central Corp., 2004 Ohio App. LEXIS 6727, * 11 (Ohio App., December
23, 2004); Robinson v. Johnston Coca-Cola Bottling Group, Inc., 153 Ohio App.3d 764 (Ohio
App. 2003). The Ohio Supreme Court recently commented that it could not overturn a trial
court’s class determination in the face of a detailed and thoughtful written analysis of the
elements of Civ.R. 23. See Wilson v. Brush Wellman, Inc., 103 Ohio St.3d 538, 545, 817 N.E.2d
59 (Ohio 2004); Howland v. Purdue Pharma, L.P., 104 Ohio St.3d 584, 588, 821 N.E.2d 141
(Ohio 2004).
3.

Requirements of Civil Rule 23

In Warner v. Waste Management, Inc., 36 Ohio St.3d 91, 521 N.E.2d 1091 (Ohio 1988),
the Ohio Supreme Court held that a trial judge must make seven affirmative findings before
certifying a case as a class action. Two of the prerequisites are implicitly required by Civ.R. 23;
the other five requirements are specifically enumerated in the rule.
a.

Implied Requirements

Identifiable Class: The first implied prerequisite is that an identifiable class must exist
based on an unambiguous class definition. “[T]he requirement that there be a class will not be
deemed satisfied unless the description of it is sufficiently definite so that it is administratively
feasible for the court to determine whether a particular individual is a member.” Hamilton v.
Ohio Savings Bank, 82 Ohio St.3d 67, 71-72, 694 N.E.2d 442 (Ohio 1998). Actual identification
of individual class members is not required, but “the class definition must be precise enough ‘to
permit identification with a reasonable effort.’” Id.
“The test of class identifiability is whether means are specified at the time of the
certification that will permit determination whether a particular individual is a member of the
class.” Petty v. Wal-Mart Stores, Inc., 148 Ohio App.3d 348, 354, 773 N.E.2d 576 (Ohio App.
2002). Generally, this includes “a time frame, a place, and the specific conduct for which the
class members seek redress.” Walker v. Firelands Community Hosp., 2001 WL 1198660, *5
(Ohio App., October 5, 2001). Per the Ohio Supreme Court, a class is appropriately defined by
reference to the defendant’s conduct. See Hamilton, supra, 82 Ohio St.3d at 73. See also
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Washington v. Spitzer Mgmt., 2003 WL 1759617, *4 (Ohio App., April 3, 2003). However, a
class definition which requires the court to examine the merits of individual claims to determine
inclusion in the class is not sufficiently definite. See Bungard v. Ohio Dep’t of Job & Family
Servs., 2006 Ohio App. LEXIS 365 (Ohio App., February 2, 2006).
To the extent a trial court finds that an identifiable class does not exist under the proposed
class definition, it should, sua sponte, modify the definition. See Ritt v. Billy Blanks Enterprises,
2003 WL 21545138 (Ohio App., July 10, 2003) (“Warner [v. Waste Management, Inc., 36 Ohio
St.3d 91, 521 N.E.2d 1091 (Ohio 1988)] not only permits but encourages the trial court to
modify what is otherwise an unidentifiable class.”). See also Baughman v. State Farm Mut.
Auto., 88 Ohio St.3d 480, 483-84, 727 N.E.2d 1265 (Ohio 2000) (class definition modified by
Ohio Supreme Court). In fact, “[t]he failure of the trial court to modify the class itself or to
allow plaintiffs to modify it constitutes an abuse of discretion and thus a reversible error.” Ritt,
supra, 2003 WL 21545138 at *4.
Membership in the Class: The second implied prerequisite is that the class
representatives must be members of the class as defined. “The class membership prerequisite
requires only that ‘the representative have proper standing. In order to have standing to sue as a
class representative, the plaintiff must possess the same interest and suffer the same injury shared
by all members of the class that he or she seeks to represent.’” Hamilton v. Ohio Savings Bank,
82 Ohio St.3d 67, 71-72, 694 N.E.2d 442 (Ohio 1998) (quoting 5 Moore’s Federal Practice (3d
Ed. 1997), 23-57, Section 23.2[1]). See also Pyles v. Johnson, 143 Ohio App.3d 720, 732, 758
N.E.2d 1182 (Ohio App. 2001); In re Rogers Litigation, 2003 WL 22533670, *4 (Ohio App.
2003) (anonymity of class representatives does not affect standing). An association has standing
to bring suit on behalf of its members in specified instances. See Ass’n for Hosps. & Health Sys.
v. Dep’t of Human Servs., 2006 Ohio App. LEXIS 42 (Ohio App., January 10, 2006).
b.

Civil Rule 23(A)

Numerosity: Civil Rule 23(A)(1) requires that the class be “so numerous that joinder of
all class members is impracticable.” Civ.R. 23(A)(1). Ohio courts generally determine
numerosity by examining the number of potential class members; “the number alone is sufficient
to establish that the class is so numerous that joinder of all members is impracticable.” See
Hamilton v. Ohio Savings Bank, 82 Ohio St.3d 67, 82, 694 N.E.2d 442 (Ohio 1998). “The
complaint need not allege an exact number of class members or individually identify class
members to satisfy the numerosity requirement. A finding of sufficient numerosity can be based
on common sense assumption.” Martin v. Services Corp. International, 2001 WL 688896, *3
(Ohio App., June 20, 2001). See also In re Rogers Litigation, 2003 WL 22533670, * 5 (Ohio
App. 2003) (“a trial court is permitted to make common sense assumptions in order to find
support for numerosity.”). However, plaintiffs must ordinarily show some evidence or
reasonable estimate of the number of class members in order to satisfy this element. See
Williams v. Countrywide Home Loans, Inc., 2002 WL 31270283, *3 (Ohio App., March 12,
2003).
Evidence of a class of more than forty people is generally held to satisfy the numerosity
requirement. See Warner v. Waste Management, Inc., 36 Ohio St.3d 91, 97, 521 N.E.2d 1091
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(Ohio 1988). However, there are no specified numerical limits. In fact, subclasses have been
certified with as few as twenty-three class members. See, e.g., Marks v. C.P. Chemical Co., 31
Ohio St.3d 200, 509 N.E.2d 1249 (Ohio 1987). But see Adkins-Bagola v. Universal Nursing
Services, 2004 Ohio App. LEXIS 5542 (Ohio App. November 17, 2004) (class of 10 people fails
numerosity test).
Finally, the Ohio Supreme Court has held that the value of the individual claims is a
factor that may make joinder impracticable. See Hamilton, supra, 82 Ohio St.3d at 75.
Specifically, the court reasoned that class members with small claims could not afford to file
separate actions thereby weighing in favor of certifying the class. The court further ruled that
“the lack of parallel individual actions is not a bar to a finding of impracticability.” Id.
However, at least one court has refused to follow this rule. See Podany v. Real Estate Mort.
Corp. Escrow Co., 1999 WL 1204849 (Ohio App., December 16, 1999) (affirmed denial of
certification finding that plaintiff failed to show numerosity since no other consumer complained
of alleged wrongdoing).
Commonality: “The test for commonality under Civ.R. 23(A) is typically met without
difficulty.” Howland v. Purdue Pharma, L.P., 104 Ohio St.3d 584, 587, 821 N.E.2d 141 (Ohio
2004). Courts are instructed to give commonality a permissive application. See Hamilton v.
Ohio Savings Bank, 82 Ohio St.3d 67, 82, 694 N.E.2d 442 (Ohio 1998). “It is important to note
that this provision does not demand that all the questions of law or fact raised in the dispute be
common to all the parties.” Marks v. C.P. Chemical Co., 31 Ohio St.3d 200, 202, 509 N.E.2d
1249 (Ohio 1987). See also Pyles v. Johnson, 143 Ohio App.3d 720, 733, 758 N.E.2d 1182
(Ohio App. 2001). Rather, commonality will exist if there is a common nucleus of operative
facts or a common liability issue. See Marks, supra, 31 Ohio St.3d at 202. “The issue of
whether there are any additional questions affecting only individual class members does not
enter the class certification analysis until the Civ.R. 23(B)(3) requirement of predominance and
superiority is applied.” Hamilton, supra, 82 Ohio St.3d at 77. See also Pyles, supra, 143 Ohio
App.3d at 733.
Typicality requires that the party moving for class certification establish
Typicality:
that the claims or defenses of the representative parties are typical of the claims or defenses of
the class. “However, typicality does not require an exact identity of claims.” See Baughman v.
State Farm Mut. Auto., 88 Ohio St.3d 480, 485, 727 N.E.2d 1265 (Ohio 2000). Typicality will
be met even though not all claims or defenses apply to all class members. “[A] plaintiff’s claim
is typical if it arises from the same event or practice or course of conduct that gives rise to the
claims of other class members, and if his or her claims are based on the same legal theory.”
Baughman, supra, 88 Ohio St.3d at 485.
“The requirement of typicality serves the purpose of protecting absent class members and
promotes the economy of class action by ensuring that the interests of the named plaintiffs are
substantially aligned with those of the class.” Washington v. Spitzer Mgmt., 2003 WL 1759617,
*4 (Ohio App., April 3, 2003) (citing Baughman, supra, 88 Ohio St.3d at 484). This purpose is
met when no express conflict exists between the class representatives and the rest of the class.
See Hamilton v. Ohio Savings Bank, 82 Ohio St.3d 67, 82, 694 N.E.2d 442 (Ohio 1998). A
unique defense will not destroy typicality unless the defense threatens to preoccupy the class
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representative to the detriment of other class members. Id. at 77. See also Baughman, supra, 88
Ohio St.3d at 486 (“[D]efenses asserted against a class representation should not make his or her
claim atypical. Defenses may affect the individual’s ultimate right to recover, but they do not
affect the presentation of the case on the liability issues for the plaintiff class.”). “[A]bsent a
serious discrepancy between the position of the representatives and that of the class, the focus on
typicality should remain on the essential conforming characteristics of the defendant’s actions
and the claims arising therefrom.” Martin v. Grange Mutual Ins. Co., 2004 Ohio App. LEXIS
6448, *11 (Ohio App., December 17, 2004). See also Estate of Reed v. Hadley, 163 Ohio
App.3d 464, 839 N.E.2d 55 (Ohio App. 2005).
Adequacy of Representation:
In Ohio, courts traditionally view the adequacy of
representation requirement as a two-pronged test. The first prong involves whether the class
representative is adequate. The second is whether the designated class counsel is adequate.
A class representative is adequate so long as the interests of the representative are not
antagonistic to the interests of the other class members. See, e.g., Warner v. Waste Management,
Inc., 36 Ohio St.3d 91, 98, 521 N.E.2d 1091 (Ohio 1988); Marks v. C.P. Chemical Co., 31 Ohio
St.3d 200, 202-203, 509 N.E.2d 1249 (Ohio 1987). See also In re Rogers Litigation, 2003 WL
22533670, *7 (Ohio App. 2003) (anonymity of class representatives did not affect adequacy to
represent class). “A unique defense will not destroy adequacy of representation unless it is so
central to the litigation that it threatens to preoccupy the class representative to the detriment of
the other class members.” Martin v. Grange Mutual Ins. Co., 2004 Ohio App. LEXIS 6448, *16
(Ohio App., December 17, 2004). While the Ohio Supreme Court has not affirmatively decided
whether the class representative’s inability to finance the litigation renders the class
representative inadequate, the court has suggested that if class counsel is able to finance the
litigation, “there is no basis for inquiry into [the class representative’s] personal finances.” See
Hamilton v. Ohio Savings Bank, 82 Ohio St.3d 67, 79, 694 N.E.2d 442 (Ohio 1998). In addition,
Ohio’s Disciplinary Rules allow reimbursement of any advancement made by class counsel to be
contingent upon the successful recovery from the defendant. See Ohio Disciplinary Rule 5-103.
The trial court should also examine whether the attorneys designated as class counsel are
qualified to conduct the kind of litigation being brought. See Warner, supra, 36 Ohio St.3d at 98
(“An attorney should be experienced in handling litigation of the type involved in the case before
class certification is allowed.”). Courts have affirmed the adequacy of counsel where it appears
that “the litigation has proceeded in an orderly and ordinary fashion and the litigation has in no
way suffered from lack of [counsel’s] experience or funds.” See Walker v. Firelands Community
Hosp., 2001 WL 1198660, *4 (Ohio App., October 5, 2001).
c.

Civil Rule 23(B)

To certify a class, one of the following three subsections of Civ.R. 23(B) must also be
met. See Hamilton v. Ohio Savings Bank, 82 Ohio St.3d 67, 71, 694 N.E.2d 442 (Ohio 1998).
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i.

Civil Rule 23(B)(1)(a) and 23(B)(1)(b)

Civ.R. 23(B)(1)(a) is satisfied if separate actions by individual class members could
result in the defendant being forced to comply with incompatible standards of conduct. A class
action that primarily seeks to recover monetary damages is inappropriate for certification
pursuant to Civ.R. 23(B)(1)(a) because incompatible standards of conduct do not arise when the
defendant is forced to pay damages in one case but not in another. See Warner v. Waste
Management, Inc., 36 Ohio St.3d 91, 95, 521 N.E.2d 1091 (Ohio 1988). In contrast, the Ohio
Supreme Court determined that Rule 23(B)(1)(A) certification was appropriate in a defendant
class action where the plaintiff was seeking to restrict picketers; the court affirmed certification
because individual trials could result in different and incompatible standards of conduct. See
Planned Parenthood Ass’n v. Project Jericho, 52 Ohio St.3d 56, 66, 568 N.E.2d 157 (Ohio
1990).
In Ohio, Civ.R. 23(B)(1)(b) is recognized as a basis for certification if the funds available
to satisfy all the class claims are insufficient. See Warner, supra, 36 Ohio St.3d at 95; Planned
Parenthood Ass’n, supra, 52 Ohio St.3d at 66. “This section applies where only a limited
amount of money is available and there is a risk that separate actions would deplete the fund
before all deserving parties could make a claim.” Gottlieb v. City of South Euclid, 157 Ohio
App.3d 250, 258 (Ohio App. 2004). “To satisfy Civ.R. 23(B)(1)(b), class action plaintiffs must,
inter alia, establish, by specific evidence, that the total of the aggregated liquidated claims and
the fund available for satisfying them, set definitely at the maximum, demonstrate the
inadequacy of the fund to pay all claims.” In re Rogers Litigation, 2003 WL 22533670, *7
(Ohio App., November 7, 2003). “The fact that the parties might agree to the amount of the fund
and its inadequacy is insufficient.” Id.
ii.

Civil Rule 23(B)(2)

Civ.R. 23(B)(2) provides for class actions where “the party opposing the class has acted
or refused to act on grounds generally applicable to the class, thereby making appropriate final
injunctive relief or corresponding declaratory relief respect to the class as a whole.” Civ.R.
23(B)(2). A Civ.R. 23(B)(2) class has two (2) distinct requirements that must be established.
See Wilson v. Brush Wellman, Inc., 103 Ohio St.3d 538, 541, 817 N.E.2d 59 (Ohio 2004).
First, “the action must seek primarily injunctive relief[.]” Wilson, supra, 103 Ohio St.3d
at 541. See also Marks v. C.P. Chem. Co., Inc., 31 Ohio St.3d 200, 203, 509 N.E.2d 1249 (Ohio
1987) (injunctive relief under Civ.R. 23(B)(2) is inappropriate where primary relief sought is
damages). Class certification is not precluded by the fact that money damages are sought in
addition to injunctive relief. See Hamilton v. Ohio Savings Bank, 82 Ohio St.3d 67, 86-87, 694
N.E.2d 442 (Ohio 1998). See also Santos v. Ohio Bureau of Workers Compensation, 101 Ohio
St.3d 74, 801 N.E.2d 441 (Ohio 2004) (distinguishing suit for money damages from equitable
action for restitution which may include judgment for money). The Ohio Supreme Court has
cautioned that “[d]isputes over whether the action is primarily for injunctive or declaratory relief
rather than a monetary award neither promote the disposition of the case on the merits nor
represent a useful expenditure of energy. Therefore, they should be avoided. If the Rule 23([A])
prerequisites have been met and injunctive or declaratory relief has been requested, the action
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usually should be allowed to proceed under subdivision ([B])(2).” Id. See also Williams v.
Countrywide Home Loans, Inc., 2002 WL 31270283, *6 (Ohio App., March 12, 2003).
Second, “the class must be cohesive.” Wilson, supra, 103 Ohio St.3d at 541. In other
words, “[a]lthough division (B)(2), unlike division (B)(3), contains no specific [predominance]
requirement * * *, it does require that a proposed class have sufficient unity so that final
injunctive relief is appropriate ‘with respect to the class as a whole.’” Id. at 547.
iii.

Civil Rule 23(B)(3)

“Civ.R. 23(B)(3) states that in order to certify a class in an action for damages, two
findings must be made by the trial court. First, it must find that questions of law or fact common
to the members of the class predominate over any questions affecting only individual members;
and second, the court must find that a class action is superior to other available methods for the
fair and efficient adjudication of the controversy.” In Re Consolidated Mortgage Satisfaction
Cases, 97 Ohio St. 3d 465, 468, 780 N.E.2d 556 (Ohio 2002).
Predominance: “A predominance inquiry is far more demanding than the Civ.R. 23(A)
commonality requirement and focuses on the legal or factual questions that qualify each class
member’s case as a genuine controversy.” Hoang v. E*Trade Group, Inc., 151 Ohio App.3d
363, 368, 784 N.E.2d 151 (Ohio App. 2003). To establish predominance, “it is not sufficient that
common questions merely exist; rather, common questions must represent a significant aspect of
the case and they must be able to be resolved for all members of the class in a single
adjudication.” Howland v. Purdue Pharma, L.P., 104 Ohio St.3d 584, 587, 821 N.E.2d 141
(Ohio 2004). Nonetheless, “[t]he purpose of Civ.R. 23(B)(3) was to bring within the fold of
maintainable class actions cases in which the efficiency and economy of common adjudication
outweigh the interests of individual autonomy.” Hamilton v. Ohio Savings Bank, 82 Ohio St.3d
67, 80, 694 N.E.2d 442 (Ohio 1998). See also Blumenthal v. Medina Supply Co., 139 Ohio
App.3d 283, 292, 743 N.E.2d 923 (Ohio App. 2000). Thus, “[p]redominance is a test readily met
in certain cases alleging consumer or securities fraud or violations of the antitrust laws.” See
Baughman v. State Farm Mut. Auto., 88 Ohio St.3d 480, 489, 727 N.E.2d 1265 (Ohio 2000). See
also Holznagel v. Charter One Bank, FSB, 2000 WL 1844780 (Ohio App., Dec. 14, 2000).
Common issues predominate when class claims can be established by common proof.
See Cope v. Metropolitan Life Ins. Co., 82 Ohio St.3d 426, 436, 696 N.E.2d 1001 (Ohio 1998)
(court abused discretion in failing to certify class where misrepresentations and fraud claims
involved form documents, standardized practices and procedures, common omissions and widespread scheme). “It is not enough that some common questions exist; the common question must
form a ‘significant part’ of the case and it must be possible to resolve these common questions
for all members in a single adjudication.” See Walker v. Firelands Community Hosp., 2001 WL
1198660, *5 (Ohio App., October 5, 2001) (citing Schmidt v. Avco Corp., 15 Ohio St.3d 310,
313, 473 N.E.2d 822 (Ohio 1984)). If the moving party cannot establish a common scheme or
the court must examine the individual circumstances of each class member, individual class
issues will predominate over the common ones. See Cope, supra, 82 Ohio St.3d at 435. See also
Hinkston v. Sunstar Acceptance Corp., 2000 WL 1886388 (Ohio App., Dec. 29, 2000); Schmidt
v. Avco Corp., 15 Ohio St.3d 310, 314, 473 N.E.2d 822 (Ohio 1984). That having been said, the
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Ohio Supreme Court has cautioned that “[t]he mere existence of different facts associated with
the various members of a proposed class is not by itself a bar to certification of that class. If it
were, then a great majority of motions for class certification would be denied. Civ.R 23(B)(3)
gives leeway in this regard and permits class certification where there are facts common to the
class members.” In Re Consolidated Mortgage Satisfaction Cases, 97 Ohio St. 3d 465, 468, 780
N.E.2d 556 (Ohio 2002). If generalized evidence exists that proves the claim on a class-wide
basis, then the predominance element is satisfied irrespective of differences in the underlying
facts. See also Estate of Reed v. Hadley, 163 Ohio App.3d 464, 839 N.E.2d 55 (Ohio App.
2005).
Ohio courts must not engage in a time analysis of individual versus common questions
since proof of individual issues may often be more time consuming than proof of the common
ones. See Hamilton, supra, 82 Ohio St.3d at 85 (“[a] court should not ‘determine predominance
by comparing the time that the common issues can be anticipated to consume in the litigation to
the time that individual issues will require. Otherwise, only the most complex common
questions could predominate since such issues tend to require more time to litigate than less
complex issues.”). Generally, predominance is shown “when there exists generalized evidence
which proves or disproves an element on a simultaneous, class-wide basis, since such proof
obviates the need to examine each class member’s individual position.” See Baughman, supra,
88 Ohio St.3d at 489.
Notably, the Ohio Supreme Court has held that if all the elements of Civ.R. 23(A) have
been fulfilled, certification should not be denied based on an overly narrow construction of
Civ.R. 23(B)(3). See Ojalvo v. Board of Trustees of Ohio State University, 12 Ohio St.3d 230,
466 N.E.2d 875 (Ohio 1985). Neither disparate damages nor a statute of limitations defense
should destroy a finding of predominance. See Hamilton, supra, 82 Ohio St.3d at 81 and 84;
Pyles v. Johnson, 143 Ohio App.3d 720, 732 and 739, 758 N.E.2d 1182 (Ohio App. 2001) (“The
fact that some class members may be entitled to different relief than the representatives does not
mean that their claims are not typical or that there is a conflict between the representatives and
the class. * * * Likewise, the fact that a statute of limitations may bar the claims of some, but not
all, class members does not compel a finding that individual issues predominate over common
ones.”). See also Estate of Reed, supra, 163 Ohio App.3d 464, 839 N.E.2d 55 (while amount of
damages will differ, “it is unreasonable to conclude that the class as a whole did not or will not
suffer damages if [the class] successfully proves its claims.”).
Similarly, “[t]he fact that potential class members live in different states is not sufficient
in and of itself to warrant denial of class certification.” Simmons v. American General Life &
Accident Ins. Co., 140 Ohio App.3d 503, 511, 748 N.E.2d 122 (Ohio App. 2000). While choice
of law questions may impact whether common questions of law predominate, “when courts are
faced with common-law state claims such as fraud, negligent misrepresentation, and negligence,
they have expressed doubts that differences in state laws are so great as to preclude class
treatment.” Carder Buick-Olds v. Reynolds & Reynolds, Inc., 148 Ohio App.3d 635, 651, 775
N.E.2d 531 (Ohio App. 2002).
Superiority: “In determining whether a class action is a superior method of
adjudication, the court must make a comparative evaluation of the other procedures available to
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determine whether a class action is sufficiently effective to justify the expenditure of judicial
time and energy involved therein.” In Re Consolidated Mortgage Satisfaction Cases, 97 Ohio
St. 3d 465, 467-468, 780 N.E.2d 556 (Ohio 2002). “The key to Civ.R. 23(B)(3), ‘should be
whether the efficiency and economy of common adjudication outweigh the difficulties and
complexity of individual treatment of class members’ claims.’” Washington v. Spitzer Mgmt.,
2003 WL 1759617, *9 (Ohio App., April 3, 2003). (quoting Carder Buick-Olds v. Reynolds &
Reynolds, Inc., 148 Ohio App.3d 635, 649, 775 N.E.2d 531 (Ohio App. 2002)). In making this
determination, the trial court should consider each of the four factors enumerated in Civil Rule
23(B)(3). See In Re Consolidated Mortgage, supra, 97 Ohio St. 3d at 469. “Analysis of these
factors ensures that the policy objectives of Civ.R. 23(B) are given weight and permits a court to
balance the efficiency and economy of the class action device against the need to ensure the fair
representation of the interests of otherwise unrelated entities.” Id.
When evaluating the utility and propriety of class treatment, Ohio courts focus on the
ability of a class action to permit people with small claims to have their day in court. See
Hamilton v. Ohio Savings Bank, 82 Ohio St.3d 67, 86-87, 694 N.E.2d 442 (Ohio 1998). A
party’s ability to spread the cost of an action over a class of individuals to more readily attack a
defendant’s wrongdoing is a persuasive argument that weighs in favor of certification. See In Re
Consolidated Mortgage, supra, 97 Ohio St. 3d at 469. Similarly, “[t]he presence of parallel,
individual actions tends to weigh against class certification, while the lack of parallel lawsuits
tends to weigh in favor of certification (emphasis in original).” Hamilton, supra, 82 Ohio St.3d
at 81. Finally, courts should recognize that there will be some difficulties incurred in the
management of any class action. See In Re Consolidated Mortgage, supra, 97 Ohio St. 3d at
469. However, “the ability to avoid duplication of a court’s time, effort, and resources is an
important and relevant consideration” supporting certification. Id. at 470. But in those instances
“where a plaintiff, or a small group of plaintiffs, can obtain relief for the greater whole –
certifying a class is an unnecessary expenditure of court time and energy.” Frisch’s Rest., Inc. v.
Kielmeyer, 2005 Ohio App. LEXIS 4905 (October 13, 2005). See also State ex. Rel. Davis v.
Public Emples. Ret. Bd., 2005 Ohio App. LEXIS 5945 (December 13, 2005).
4.

Appellate Review
a.

Interlocutory Appeals Allowed

Ohio has suffered a tortured history as to whether or not interlocutory appeals are
available for class certification rulings. In 1993, the Ohio Supreme Court held that interlocutory
appeals would not be permitted for orders granting or denying class certification. See generally
Polikoff v. Adams, 67 Ohio St.3d 100, 616 N.E.2d 213 (Ohio 1993). However, in July 1998, the
Ohio legislature effectively overruled Polikoff by amending Ohio’s final order statute to provide
an immediate review of any class certification determination. Ohio Revised Code Section 2505
now provides that “an order that determines an action may or may not be maintained as a class
action” constitutes a final order and may be immediately appealed. See generally R.C.
2505(B)(5); Rehoreg v. Stoneco, Inc., 2005 Ohio App. LEXIS 6, *5 (Ohio App., January 5,
2005); Blumenthal v. Medina Supply Co., 139 Ohio App.3d 283, 743 N.E.2d 923 (Ohio App.
2000). But see Gabbard v. Ohio Bureau of Workers’ Comp., 2003 WL 21007091, * 3 (Ohio
App., May 6, 2003) (“2505.02(B)(5) allows appeals from the initial decision to certify or not to
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certify a class, but does not provide for an appeal of trial court decision to modify or not modify
the class membership.”). A party has thirty (30) days to file a notice of appeal on a class
certification decision, or its right to do so is waived. See App.R. 4(A); Lofti-Fard v. First Fed. of
Lakewood, 2006 Ohio App. LEXIS 3686 (Ohio App., July 20 2006).
b.

Abuse of Discretion Standard

Abuse of discretion is the appropriate standard of review of a trial court’s class
determination. See Hamilton v. Ohio Savings Bank, 82 Ohio St.3d 67, 70, 694 N.E.2d 442 (Ohio
1998). See also Warner v. Waste Management, Inc., 36 Ohio St.3d 91, 99, 521 N.E.2d 1091
(Ohio 1988). An abuse of discretion is “more than a mere error of law or judgment, instead
requiring a finding that the trial court’s decision was unreasonable, arbitrary, or unconscionable.”
In Re Consolidated Mortgage Satisfaction Cases, 97 Ohio St. 3d 465, 467, 780 N.E.2d 556
(Ohio 2002). See also Landis v. Grange Mutual Ins. Co., 82 Ohio St.3d 339, 342, 695 N.E.2d
1140 (Ohio 1998); Strongsville Bd. Edn. v. Cuyahoga Cty. Bd of Revision, 53 Ohio St.3d 254,
257, 559 N.E.2d 1351 (Ohio 1990) (abuse of discretion connotes “decision that is without a
reasonable basis and is clearly wrong[.]”).
“[W]hile a trial court’s determination concerning class certification is subject to appellate
review on an abuse-of-discretion standard, due deference must be given to the trial court’s
decision. *** A finding of abuse of discretion, particularly if the trial court has refused to
certify, should be made cautiously.” Wilson v. Brush Wellman, Inc., 103 Ohio St. 3d 538, 541,
817 N.E.2d 59 (Ohio 2004). See also Hamilton, supra, 82 Ohio St.3d at 70 (trial court’s
discretion not unlimited and “is bounded by and must be exercised within the framework of
Civ.R. 23.”). Appellate review must focus upon whether the trial court’s decision comports with
the applicable law and record evidence of the individual case. See Warner, supra, 36 Ohio St.3d
at 99 (“Where the trial court completely misconstrues the letter and spirit of the law, it is clear
that the court has been unreasonable and has abused its discretion.”). See also Howland v.
Purdue Pharma, L.P., 104 Ohio St.3d 584, 589, 821 N.E.2d 141 (Ohio 2004).
Since any doubts whether the elements of class certification have been met should be
resolved in favor of upholding the class, see Baughman v. State Farm Mut. Auto., 88 Ohio St.3d
480, 487, 727 N.E.2d 1265 (Ohio 2000), “it is not uncommon for a reviewing court to reverse a
trial court’s denial of class certification.” Carder Buick-Olds v. Reynolds & Reynolds, Inc., 148
Ohio App.3d 635, 640, 775 N.E.2d 531 (Ohio App. 2002). “[W]hen an appellate court finds an
abuse of discretion, it should not proceed to formulate the class or issue itself but should remand
the matter to the trial court for such a determination.” George v. Ohio Department of Human
Services, 145 Ohio App.3d 681, 688, 763 N.E.2d 1261 (Ohio App. 2001) (citing Marks v. C.P.
Chem. Co., Inc., 31 Ohio St.3d 200, 201, 509 N.E.2d 1249 (Ohio 1987)).
5.

Miscellaneous Comments
a.

Types of cases class certification has been approved.
i.

Mass tort and environmental claims. See Warner v. Waste Management, Inc.,
36 Ohio St.3d 91, 521 N.E.2d 1091 (Ohio 1988).
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ii.

Pharmaceutical claims. See Howland v. Purdue Pharma, L.P., 2003 WL
21637968 (Ohio App., July 14, 2003).

iii.

Consumer claims. See Hamilton v. Ohio Savings Bank, 82 Ohio St.3d 67, 694
N.E.2d 442 (Ohio 1998); Baughman v. State Farm Mut. Auto., 88 Ohio St.3d
480, 727 N.E.2d 1265 (Ohio 2000).

iv.

Defendants class. See Planned Parenthood Ass’n v. Project Jericho, 52 Ohio
St.3d 56, 568 N.E.2d 157 (Ohio 1990).

v.

Breach of contract. See Ojalvo v. Board of Trustees of Ohio State University,
12 Ohio St.3d 230, 466 N.E.2d 875 (Ohio 1985).

vi.

Fraud and breach of fiduciary duty. See Cope v. Metropolitan Life Ins. Co., 82
Ohio St.3d 426, 696 N.E.2d 1001 (Ohio 1998).

vii.

Infliction of emotional distress. See Walker v. Firelands Community Hosp., 2001
WL 1198660 (Ohio App., October 5, 2001).

b.

c.

Types of cases class certification has been denied.
i.

Mass tort-product liability. See Wilson v. Brush Wellman, Inc., 103 Ohio
St.3d 538, 817 N.E.2d 59 (Ohio 2004); Marks v. C.P. Chem. Co., Inc., 31
Ohio St.3d 200, 509 N.E.2d 1249 (Ohio 1987).

ii.

Commercial. See Schmidt v. Avco Corp., 15 Ohio St.3d 310, 473 N.E.2d 822
(Ohio 1984).

iii.

Consumer Sales Practices Act. See Marrone v. Philip Morris USA, Inc., 110
Ohio St.3d 5, 2006 WL 1584163 (Ohio 2006).
Class Action Filing Tolls Statute Of Limitations

The filing of a class action, whether in Ohio or in any federal court, tolls the running of
the statute of limitations for all members of the putative class. See Vaccariello v. Smith &
Nephew Richards, Inc., 94 Ohio St.3d 380, 382-383, 763 N.E.2d 160 (Ohio 2002). Accordingly,
if an Ohio or federal class action fails “otherwise than upon the merits” of the case, any member
of that putative class has one (1) year from the date of the denial of class certification to file his
or her own suit. Id.
d.

Unilateral Communications With Class Members Prohibited

The Ohio Supreme Court has warned that a defendant’s efforts to discuss the merits of a
class action with members of the class “is rife with potential for coercion” and so, unilateral
communications with absent class members is prohibited. See Hamilton v. Ohio Savings Bank,

OHIO

363

82 Ohio St.3d 67, 76, 694 N.E.2d 442 (Ohio 1998) (“[A]fter the commencement of a class
action, the defendant is not permitted to engage in unilateral communications with potential
members of the class concerning the substance of the class action[.]”). This prohibition applies
to communications with putative class members as well. See Burns v. Prudential Securities,
Inc., 145 Ohio App.3d 424, 763 N.E.2d 234 (Ohio App. 2001).
e.

Individual Proof of Damages

“Implicit in Rule 23’s requirements is a showing that those persons sought to be included
in the class have all suffered some harm to which common questions of law or fact apply.”
Hoang v. E*Trade Group, Inc., 151 Ohio App.3d 363, 370, 784 N.E.2d 151 (Ohio App. 2003).
While it is well settled that differing amounts of damages does not preclude class certification,
see, e.g., Hamilton v. Ohio Savings Bank, 82 Ohio St.3d 67, 81,84, 694 N.E.2d 442 (Ohio 1998);
Pyles v. Johnson, 143 Ohio App.3d 720, 732 and 739, 758 N.E.2d 1182 (Ohio App. 2001),
“[c]lass certification cases distinguish between the amount of damages, the calculation of which
will not ordinarily defeat class certification, and the fact of injury and causation, which are
liability elements of a claim.” Hoang, supra, 151 Ohio App.3d at 369.
f.

Arbitration Clauses

The increasing presence of arbitration provisions has become an issue impacting the
propriety of class certification. Most commonly, the question is whether the arbitration
provision requires inquiry of each and every potential class member in order to determine
whether he or she agreed to arbitrate, thereby destroying predominance of any common
questions. Ohio courts are split on this issue. See Ritt v. Billy Blanks Enterprises, 2003 WL
21545138, *5 (Ohio App., July 10, 2003) (where plaintiff alleged contract obtaining arbitration
provision was obtained through fraud, no inquiry of individual class members is necessary and
predominance requirement is satisfied); Rimedio v. Summacare, Inc., 2004 Ohio App. LEXIS
4507, *15 (Ohio App., September 22, 2004) (named plaintiff who chose to waive arbitration
clause has no interest in protecting class members who did not thereby destroying typicality).
Notably, an arbitration clause that seeks to eliminate a consumer’s right to proceed
through a class action may be grounds, in and of itself, to strike such clause as substantively
unconscionable. See Schwartz v. Alltel Corp., 2006 Ohio App. LEXIS 3280 (Ohio App., June
29, 2006) (“limitation of consumer rights found within arbitration provision establishes a
quantum of substantive unconscionability.”).
g.

Certification of Limited Issues and/or Subclasses

Civ.R. 23(C)(4) allows a trial court to certify a particular issue, as necessary, that is
suitable for class treatment, irrespective of whether or not the remaining issues presented satisfy
the requirements of Civ.R. 23. See, e.g., Gottlieb v. City of South Euclid, 157 Ohio App.3d 250,
257 n. 2 (Ohio App. 2004) (“a trial court may grant class certification on particular issues while
denying that certification on other issues.”); Martin v. Services Corp. International, 2001 WL
688896, *4 n. 3 (Ohio App., June 20, 2001). Similarly, Civ.R. 23(C)(4) gives trial courts
flexibility to create subclasses to determine particular issues such as damages. See In re Rogers
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Litigation, 2003 WL 22533670, *8 (Ohio App., November 7, 2003). See also Martin v. Grange
Mutual Ins. Co., 2004 Ohio App. LEXIS 6448, * 24-25 (Ohio App. December 17, 2004) (trial
court has “wide discretion in applying various procedural devices” to manage individual issues
such as defenses and/or damages).
h.

Class Action Settlements

Civ.R. 23(E) provides that no class action shall be dismissed or compromised “without
approval of the court, and notice of the proposed dismissal or compromise” to all members of the
class. Thus, the named parties to a certified or putative class action must obtain approval of the
trial court and provide notice to all class members before a settlement of the case may go
forward. This requires a finding by the trial court that the proposed settlement is fair, reasonable
and adequate.
Generally speaking, courts look to the following criteria in determining whether a
settlement is fair, reasonable, and adequate: “(1) Likelihood of recovery, or likelihood of
success; (2) Amount and nature of discovery or evidence; (3) Settlement terms and conditions;
(4) Recommendation and experience of counsel; (5) Future expense and likely duration of
litigation; (6) Recommendation of neutral parties, if any; (7) Number of objectors and nature of
objections; and (8) The presence of good faith and the absence of collusion[.]” See Beder v.
Cleveland Browns, Inc., 114 Ohio Misc.2d 26, 758 N.E.2d 307, 308-309 (Ohio 2001) (quoting 2
Newberg on Class Actions (3d Ed. 1992) 11-97, Section 11:43).
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OHIO
RULE 23. Class Actions
(A)

Prerequisites to a class action. One or more members of a class may sue or be sued as
representative parties on behalf of all only if (1) the class is so numerous that joinder of
all members is impracticable, (2) there are questions of law or fact common to the class,
(3) the claims or defenses of the representative parties are typical of the claims or
defenses of the class, and (4) the representative parties will fairly and adequately protect
the interests of the class.

(B)

Class actions maintainable. An action may be maintained as a class action if the
prerequisites of subdivision (A) are satisfied, and in addition:
(1)

(C)

the prosecution of separate actions by or against individual members of the class
would create a risk of
(a)

inconsistent or varying adjudications with respect to individual members
of the class which would establish incompatible standards of conduct for
the party opposing the class; or

(b)

adjudications with respect to individual members of the class which would
as a practical matter be dispositive of the interests of the other members
not parties to the adjudications or substantially impair or impede their
ability to protect their interests; or

(2)

the party opposing the class has acted or refused to act on grounds generally
applicable to the class, thereby making appropriate final injunctive relief or
corresponding declaratory relief with respect to the class as a whole; or

(3)

the court finds that the questions of law or fact common to the members of the
class predominate over any questions affecting only individual members, and that
a class action is superior to other available methods for the fair and efficient
adjudication of the controversy. The matters pertinent to the findings include: (a)
the interest of members of the class in individually controlling the prosecution or
defense of separate actions; (b) the extent and nature of any litigation concerning
the controversy already commenced by or against members of the class; (c) the
desirability or undesirability of concentrating the litigation of the claims in the
particular forum; (d) the difficulties likely to be encountered in the management
of a class action.

Determination by order whether class action to be maintained; notice; judgment;
actions conducted partially as class actions.
(1)

As soon as practicable after the commencement of an action brought as a class
action, the court shall determine by order whether it is to be so maintained. An
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order under this subdivision may be conditional, and may be altered or amended
before the decision on the merits.
(2)

In any class action maintained under subdivision (B)(3), the court shall direct to
the members of the class the best notice practicable under the circumstances,
including individual notice to all members who can be identified through
reasonable effort. The notice shall advise each member that (a) the court will
exclude him from the class if he so requests by a specified date; (b) the judgment,
whether favorable or not, will include all members who do not request exclusion;
and (c) any member who does not request exclusion may, if he desires, enter an
appearance through his counsel.

(3)

The judgment in an action maintained as a class action under subdivision (B)(1)
or (B)(2), whether or not favorable to the class, shall include and describe those
whom the court finds to be members of the class. The judgment in an action
maintained as a class action under subdivision (B)(3), whether or not favorable to
the class, shall include and specify or describe those to whom the notice provided
in subdivision (C)(2) was directed, and who have not requested exclusion, and
whom the court finds to be members of the class.

(4)

When appropriate (a) an action may be brought or maintained as a class action
with respect to particular issues, or (b) a class may be divided into subclasses and
each subclass treated as a class, and the provisions of this rule shall then be
construed and applied accordingly.

(D)

Orders in conduct of actions. In the conduct of actions to which this rules applies, the
court may make appropriate orders: (1) determining the course of proceedings or
prescribing measures to prevent undue repetition or complication in the presentation of
evidence or argument; (2) requiring, for the protection of the members of the class or
otherwise for the fair conduct of the action, that notice be given in such manner as the
court may direct to some or all of the members of any step in the action, or of the
proposed extent of the judgment, or of the opportunity of members to signify whether
they consider the representation fair and adequate, to intervene and present claims or
defenses, or otherwise to come into the action; (3) imposing conditions on the
representative parties or on intervenors; (4) requiring that the pleadings be amended to
eliminate therefrom allegations as to representation of absent persons, and that the action
proceed accordingly; (5) dealing with similar procedural matters. The orders may be
combined with an order under Rule 16, and may be altered or amended as may be
desirable from time to time.

(E)

Dismissal or compromise. A class action shall not be dismissed or compromised without
the approval of the court, and notice of the proposed dismissal or compromise shall be
given to all members of the class in such manner as the court directs.

(F)

Aggregation of claims. The claims of the class shall be aggregated in determining the
jurisdiction of the court.

[Effective: July 1, 1970.]
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OKLAHOMA
DECISIONS INTERPRETING TITLE 12 SECTION 2023 OF
THE OKLAHOMA STATUTES
1.

Comparison of Oklahoma class action statute with Fed. R. Civ. P. 23.

Title 12, section 2023 of the Oklahoma Statutes bears great similarity to Fed. R. Civ. P.
23. One distinction is the addition of a subparagraph to paragraph 2 of subsection (C) of § 2023.
The additional subparagraph applies only to class actions maintained under Okla. Stat. tit. 12, §
2023(B)(3), in which the court finds that questions of law or fact common to the members of the
class predominate over any questions affecting only individual members, and that a class action
is superior to individual actions. The additional subparagraph deals with notice requirements.
Oklahoma courts may look to federal authority for "guidance and enlightenment" in their
analysis of class action issues. Dewey v. State ex rel. Oklahoma Firefighters Pension and
Retirement System, 2001 OK 40, 28 P.3d 539; KMC Leasing, Inc. v. Rockwell-Standard Corp.,
2000 OK 51, 9 P.3d 683, 688; Mattoon v. City of Norman, 1981 OK 92, 633 P.2d 735.
Oklahoma does provide for an immediate appeal of a trial court's interlocutory order on
class certification. Okla.Sup.Ct.R. 1.60(g). The standard for review on appeal is abuse of
discretion. Shores v. First City Bank Corp., 1984 OK 67, 689 P.2d 299; Mattoon, 633 P.2d 735.
The court reviews de novo whether the trial court applied the correct legal standard to grant
certification. Scoufos v. State Farm Fire and Cas. Co., 2001 OK 113, 41 P.3d 366.
2.

Summary of case law interpreting OKLA. STAT. tit. 12, § 2023.

Plaintiffs have the burden of establishing each of the four requirements of subsection (A)
and one of the requirements of subsection (B). Sias v. Edge Communications, Inc., 2000 OK
CIV APP 72, 8 P.3d 182, 185; First Life Assurance Co. v. Mountain, 1993 OK CIV APP 20, 848
P.2d 1177. For the purpose of determining whether class certification is appropriate, courts "take
as true all uncontroverted allegations in the instruments of record and the undenied statements of
counsel in the briefs." Shores, 689 P.2d at 302; Mattoon, 633 P.2d 735; Perry v. Meek, 1980 OK
151, 618 P.2d 934. The Court in KMC Leasing, Inc., supra, said, “It is often necessary to
analyze the substantive claims and defenses of the parties and the essential elements of those
claims and defenses.” KMC Leasing, Inc., 633 P.2d at 692.
Oklahoma courts have noted that where there is a close question as to certification,
certification is the appropriate ruling early in the case. "The pragmatically correct action, in the
face of a close question as to certification, has been said to sustain certification because if it
Michael E. Smith is a shareholder in the Oklahoma City office of Hall, Estill, Hardwick, Gable, Golden &
Nelson, P.C. Mr. Smith is a 1969 graduate of the U.S. Military Academy and a 1975 graduate of the University
of Oklahoma College of Law. Mr. Smith specializes in complex, civil litigation, including class actions, with
an emphasis in oil and gas litigation in both federal and state courts.
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develops later in the course of the trial that the order is ill-advised, the order is always (prior to
judgment on the merits,) subject to modification." Perry, 618 P.2d at 940 (citing Esplin v.
Hirschi, 402 F.2d 94 (10th Cir. 1968)).
In determining whether the class meets the numerosity requirement for class certification,
courts will look to the facts of each case. Class size alone is not determinative. First Life
Assurance Co., 848 P.2d 1177. A claim by as few as eleven persons, who met all the other
requisites, was held to satisfy the numerosity requirement in Hall Jones Oil Corp. v. Claro, 1969
OK 113, 459 P.2d 858. Failure to adequately define a class can defeat the numerosity
requirement. KMC Leasing, Inc., supra.
The analysis of whether there is predominance of common questions of law or fact
sufficient to support class certification is a qualitative, not quantitative analysis. When many
individualized issues are crucial to the resolution of claims and defenses, those issues may
preclude the common from being predominant. Greghol Ltd. Partnership v. Oryx Energy Co.,
1998 OK CIV APP 111, 959 P.2d 596, cert. denied (July 8, 1998).
Consistent with federal law, the existence of defenses which could apply to individual
putative class members does not necessarily defeat certification. The Oklahoma Supreme Court
in Shores, 689 P.2d at 303-304, addressed the defendant's claim that there were individual statute
of limitations defenses, which should prevent class certification. The Oklahoma court stated,
"The claim that there exists sufficient individual statute of limitations defenses to prevent class
action certification has not found much favor with the courts dealing with these questions." The
court went on to state, "As to those whose actions give rise to questions concerning this issue, the
trial court may surely treat those problems in connection with individualized damage claims, or
at least eliminate those affected individuals as members of the class." Id. See also, Melot
Oklahoma Farm Bureau Mut. Ins. Co., 2004 OK CIV APP 25, 87 P.3d 644.
The Oklahoma Supreme Court has specifically considered the existence of, as
distinguished from the consideration of the merits of, numerous and individualized defenses in
its analysis of the typicality requirement. In KMC Leasing, supra. the Court attached
significance to the fact that there were individualized defenses which would bear on liability and
affirmed the Trial Court’s denial of certification because of the lack of typicality. Quoting
Davoll v. Webb, 160 F.R.D. 142, 144 (D. Colo. 1995), the Court noted:
. . . [I]t is often necessary to analyze the substantive claims and
defenses of the parties and the essential elements of those claims
and defenses. . . Nevertheless, there is a distinction between
identifying the issues that the case will present for purposes of
determining whether the requirements of Rule 23 have been met
and deciding those issues on the merits.
In Bunch v. KMART Corporation, 1995 OK CIV APP 41, 898 P.2d 170, the court denied
class certification for plaintiffs' fraud claims. This was an action for fraud and/or negligent
misrepresentation in which plaintiffs alleged that K-Mart, in all forty-nine states in which KMart had automotive divisions, had fraudulently informed plaintiffs that they needed parts or
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service. The Court of Appeals held that because of the number of states involved and differences
in the substantive law of fraud in each state, questions of law were not sufficiently common to
support the certification of the class action. The court concluded that the legal relationships
between K-Mart and the proposed class members would be governed by the law of each of the
forty-nine states in which the automobiles were serviced and the parts were sold. Accordingly,
the court concluded that the substantive law of each state would apply.
Applying Oklahoma law, the court in Dane v. Southwestern Bell Telephone Co., 352 F.
Supp. 257 (W.D. Okla. 1972), ruled that a class action may be maintained for deceit, citing Hall
Jones Oil Corporation, 459 P.2d 858, and Young v. West Edmond Hunton Lime Unit, 1954 OK
195, 275 P.2d 304; appeal dismissed, 349 U.S. 909, 99 L.Ed. 1245 (1955).
The Oklahoma Supreme Court recently reversed a trial court’s class certification on
grounds that the class representative’s claim was not “typical of the class and his appointment as
class representative cannot be sustained.” Scoufos, supra p. 370.
The Oklahoma Supreme Court in Ysbrand v. Daimler-Chrysler Corp., 2003 OK 17, 81
P.3d 618, affirmed certification of a nationwide class action asserting Uniform Commercial Code
claims for breach of express and implied warranty. The Court reversed certification of Plaintiffs’
fraud claims.
Plaintiffs’ breach of warranty claims arise from defendant’s manufacture of over a
million 1996 and 1997 model minivans equipped with front passenger airbags. Plaintiffs claim
the airbags are defective due to “(1) their propensity to deploy with overly aggressive force and
(2) their propensity to deploy during a low speed collision.”
Defendant argued that common issues of law or fact would not predominate because
varying state laws would apply to the asserted claims and defenses, citing KMC Leasing, Inc.,
supra. The Supreme Court, applying Oklahoma’s “most significant relationship” test, held that
Michigan, the Defendant’s principal place of business, had the greatest interest in the litigation of
the warranty claims. The Court said, “while the interest of each home state in applying its local
law is significant, Michigan’s interest in the conduct of its manufacturer, and thus its connection
to the warranty issues, is greater.”
Although affirming nationwide class treatment of the breach of warranty claims, the
Court, again applying Oklahoma’s “most significant relationship test”, found that class
members’ home states have the greatest interest in the alleged fraud claims. The Court said that
“applying the law of 51 jurisdictions to the fraud claims would present an overwhelming burden
which would make the class unmanageable and a class action determination of that claim
inappropriate.”
Other recent Oklahoma cases that affirmed class certification include: Melot Oklahoma
Farm Bureau Mut. Ins. Co., 2004 OK CIV APP 25, 87 P.3d 644; Dewey v. State of Oklahoma,
2001 OK 40, 28 P.3d 539 (2001); Lobo Exploration Company v. Amoco Production Company,
1999 OK CIV APP 112, 991 P.2d 1048, cert denied, 146 L.Ed. 2d 821, 120 S. Ct. 1996 (2000);
Black Hawk Oil Co. v. Exxon Corp., 1998 OK 70, 969 P.2d 337.
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Recent Oklahoma case denying class certification include: Roberson v. Painewebber,
Inc., 2003 OK CIV APP 100, 81 P.3d 688. Investors sought certification of claims of fraud in
marketing and selling corporate bonds. The Court of Appeals held that the investors failed to
show commonality and predominance of fact and law to support class certification. In Gipson v.
Sprint Communications Co., 2003 OK CIV APP 89, 81 P.3d 65, the Court of Appeals reversed
the trial court’s certification order. Plaintiff alleged trespass, unjust enrichment, and sought
ejectment and removal of fiber-optic cable and other hardware from railroad rights-of-way. The
Court of Appeals held that the trial court erred in concluding that Plaintiff’s claim was typical of
the putative class members and held that the class was unmanageable because individual issues
predominate over common issues.
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OKLAHOMA STATUTES
TITLE 12, SECTION 2023
§ 2023. Class actions
A.
PREREQUISITES TO A CLASS ACTION. One or more members of a class may sue
or be sued as representative parties on behalf of all only if:
1.

The class is so numerous that joinder of all members is impracticable;

2.

There are questions of law or fact common to the class;

3.
The claims or defenses of the representative parties are typical of the claims or
defenses of the class; and
4.

The representative parties will fairly and adequately protect the interests of the

class.
B.
CLASS ACTION MAINTAINABLE. An action may be maintained as a class action if
the prerequisites of subsection A of this section are satisfied and in addition:
1.
The prosecution of separate actions by or against individual members of the class
would create a risk of:
a.
b.

inconsistent or varying adjudications with respect to individual members
of the class which would establish incompatible standards of conduct for
the party opposing the class, or
adjudications with respect to individual members of the class which would
as a practical matter be dispositive of the interests of the other members
not parties to the adjudications or substantially impair or impede their
ability to protect their interests; or

2.
The party opposing the class has acted or refused to act on grounds generally
applicable to the class, thereby making appropriate final injunctive relief or corresponding
declaratory relief with respect to the class as a whole; or
3.
The court finds that the questions of law or fact common to the members of the
class predominate over any questions affecting only individual members, and that a class action
is superior to other available methods for the fair and efficient adjudication of the controversy.
The matters pertinent to the findings include:
a.
b.

the interest of members of the class in individually controlling the
prosecution or defense of separate actions,
the extent and nature of any litigation concerning the controversy already
commenced by or against members of the class,
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c.
d.

C.

the desirability or undesirability of concentrating the litigation of the
claims in the particular forum, and
the difficulties likely to be encountered in the management of a class
action.

DETERMINATION BY ORDER WHETHER CLASS ACTION TO BE
MAINTAINED; NOTICE; JUDGMENT; ACTIONS CONDUCTED PARTIALLY
AS CLASS ACTIONS.

1.
As soon as practicable after the commencement of an action brought as a class
action, the court shall determine by order whether it is to be so maintained. An order under this
subsection may be conditional, and may be altered or amended before the decision on the merits.
2.
In any class action maintained under paragraph 3 of subsection B of this section,
the court shall direct to the members of the class the best notice practicable under the
circumstances, including individual notice to all members who can be identified through
reasonable effort. The notice shall advise each member that:
a.
b.
c.

the court will exclude him from the class if he so requests by a specified
date,
the judgment, whether favorable or not, will include all members who do
not request exclusion, and
any member who does not request exclusion may, if he desires, enter an
appearance through his counsel.

Where the class contains more than five hundred (500) members who can be identified
through reasonable effort, it shall not be necessary to direct individual notice to more than five
hundred (500) members, but the members to whom individual notice is not directed shall be
given notice in such manner as the court shall direct, which may include publishing notice in
newspapers, magazines, trade journals or other publications, posting it in appropriate places, and
taking other steps that are reasonably calculated to bring the notice to the attention of such
members, provided that the cost of giving such notice shall be reasonable in view of the amounts
that may be recovered by the class members who are being notified. Members to whom
individual notice was not directed may request exclusion from the class at any time before the
issue of liability is determined, and commencing an individual action before the issue of liability
is determined shall be the equivalent of requesting exclusion from the class.
3.
The judgment in an action maintained as a class action under paragraphs 1 or 2 of
subsection B of this section, whether or not favorable to the class, shall include and describe
those whom the court finds to be members of the class. The judgment in an action maintained as
a class action under paragraph 3 of subsection B of this section, whether or not favorable to the
class, shall include and specify or describe those to whom the notice provided in paragraph 2 of
subsection C of this section was directed, and who have not requested exclusion, and whom the
court finds to be members of the class.
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4.

When appropriate:
a.
b.

an action may be brought or maintained as a class action with respect to
particular issues, or
a class may be divided into subclasses and each subclass treated as a class.

The provisions of this section shall then be construed and applied accordingly.
D.
ORDERS IN CONDUCT OF ACTIONS. In the conduct of actions to which this
section applies, the court may make appropriate orders:
1.
Determining the course of proceedings or prescribing measures to prevent undue
repetition or complication in the presentation of evidence or argument;
2.
Requiring, for the protection of the members of the class or otherwise for the fair
conduct of the action, that notice be given in such manner as the court may direct to some or all
of the members of any step in the action, or of the proposed extent of the judgment, or of the
opportunity of members to signify whether they consider the representation fair and adequate, to
intervene and present claims or defenses, or otherwise to come into the action;
3.

Imposing conditions on the representative parties or on intervenors;

4.
Requiring that the pleadings be amended to eliminate therefrom allegations as to
representation of absent persons, and that the action proceed accordingly; and
5.

Dealing with similar procedural matters.

The orders may be combined with an order under Section 16 of this act33 and may be altered or
amended as may be desirable from time to time.
E.
DISMISSAL OR COMPROMISE. A class action shall not be dismissed or
compromised without the approval of the court, and notice of the proposed dismissal or
compromise shall be given to all members of the class in such manner as the court directs.

33

Section 2016 of this title.
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OREGON
DECISIONS INTERPRETING RULE 32 OF THE OREGON
RULES OF CIVIL PROCEDURE
1.

Comparison with Federal Rule of Civil Procedure 23.

Oregon’s class action rules do not mirror the federal rules. Practitioners should weigh the
following key differences, which are discussed in more detail elsewhere in this chapter, in
assessing the viability of a state class action.
A.
Predominance is not required. Predominance is not required for class
certification in Oregon state court. This is a significant departure from FRCP 23(b)(3), which
requires a showing of predominance. Under Oregon law, “[t]he extent to which questions of law
or fact common to the members of the class predominate over any questions affecting only
individual members” is but one of a number of matters that are “pertinent” to a finding of
superiority. ORCP 32B(3). Because predominance is not a requirement, Oregon’s class action
rule is far more adaptable than its federal counterpart.
B.
A claim form is necessary. ORCP 32(F)(2) requires that prior to a “judgment”
(note: effective January 1, 2004, this rule was amended to say “judgment” instead of “final
judgment”) being entered against a defendant, the court shall request class members to submit a
statement, in a form prescribed by the court, requesting affirmative relief, and, if necessary, other
information about their claims. The amount of damages assessed against the defendant cannot
exceed the total amount of damages determined to be allowable by the court for each individual
class member who has filed a statement required by the court, court costs, and attorneys fees, if
any.
C.
Extent of relief is considered. ORCP 32 differs from the Federal Rule by
including as a factor pertinent to superiority, “[w]hether or not the claims of individual class
members are insufficient in the amounts or interests involved, in view of the complexities of the
issues and the expenses of the litigation, to afford significant relief to the members of the class.”
ORCP 32B(8).
D.
Pre-filing notice is required if a class action seeks damages. An important
addition to ORCP 32 that is not part of FRCP 23 is that a 30-day notice must be sent to
prospective defendants before a class action for damages can be commenced. ORCP 32H.
However, pursuant to ORCP 32J, a class action for equitable relief can be filed under ORCP 32
without compliance with the 30-day notice requirement. Not less than 30 days after starting an
action for equitable relief, and after compliance with ORCP 32H, the class representative’s
complaint for equitable relief may be amended without leave of court to include a request for
damages. ORCP 32J.

Brian Stuart Campf of Williams Love O'Leary Craine & Powers, PC has practiced law since 1992 in the areas of
class actions, consumer affairs, and pharmaceutical products liability. Michael Williams, founding partner of that
law firm, has practiced since 1978 as a plaintiff's trial attorney litigating mass torts and class actions. Mr. Williams
is a past president of the Oregon Trial Lawyers Association.
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E.
Notice can be to “some or all” class members. The Federal Rules require that
the court direct to class members the best notice practicable under the circumstances, “including
individual notice to all members who can be identified through reasonable effort.” FRCP
23(c)(2)(B). ORCP 32 provides the court with more flexibility in requiring the court to direct
notice to “some or all” class members. ORCP 32(F)(1).
Federal class action decisions are of limited persuasive value in interpreting Oregon’s
more liberal class action rules. Oregon’s legislature enacted ORCP 32 in 1973. The statute has
been amended several times since then. In affirming certification of an issue class, the Oregon
Court of Appeals stated that decisions of the United States Supreme Court that predate the
adoption of an Oregon rule inform Oregon courts of the intended effect of the Oregon rule. Shea
v. Chicago Pneumatic Tool Co., 164 Or.App. 198, 206, 990 P.2d 912, 916-17 (1999), rev. denied
330 Or. 252, 6 P.3d 1099 (2000). However, federal court decisions published after the adoption
of an Oregon rule have no such effect. Id. (rejecting federal authority inconsistent with ORCP
32).
2.

Decisions interpreting Rule 32.
Oregon’s courts are receptive to all types of class actions.
•

Block v. Providence Health System, Oregon Circuit Court, Multnomah Co. (No.
0412-12484), June 23, 2006 (approving class action settlement and awarding
attorneys fees in lawsuit alleging that hospital system overcharged the
uninsured), and Nov. 14, 2005 (certifying settlement class);

•

Turner v. Legacy Health System, 2006 WL 657176 (Or.Cir. Feb. 22, 2006)
(certifying contract and Unfair Trade Practice Act claims in lawsuit alleging that
hospital system overcharged the uninsured);

•

Wilson v. Smurfit Newsprint Corp., 197 Or.App. 648, 668, 107 P.3d 61, 73-74
(2005) (affirming certification of class of employees seeking statutory penalties
stemming from employer’s unauthorized withholding of medical insurance
premiums);

•

Blue Line Farms, Inc. v. Pro-Fac Co-op., Inc., 2002 WL 33294579 (Or.Cir. Aug
15, 2002) (certifying fraud and misrepresentation claims, and claims for Oregon
Securities Law violations, breach of contract, breach of fiduciary duty,
accounting, and intentional interference with contract);

•

McLean v. Buck Medical Services, Inc., 334 Or. 17, 45 P.3d 120 (2002)
(affirming summary judgment in certified class action seeking overtime pay);

•

Mitchell v. Behr Process Corp., Oregon Circuit Court, Multnomah Co. (No.
0011-11665), January 4, 2002 (certifying class action involving allegedly
defective exterior wood surface protection products);

•

Young v. State, 177 Or.App. 295, 33 P.3d 995 (2001) (trial court correctly
excluded elected officials from certified class seeking overtime compensation);
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•

Shea v. Chicago Pneumatic Tool Co., 164 Or.App. 198, 990 P.2d 912 (1999),
rev. denied 330 Or. 252, 6 P.3d 1099 (2000) (affirming issue class certification in
products liability action);

•

Alsea Veneer Inc. v. State, 117 Or.App. 42, 843 P.2d 492 (1992), aff’d in part,
rev’d in part on other grounds, 318 Or. 33, 862 P.2d 95 (1993) (trial court erred
in not certifying class action brought by Oregon employers against the State);

•

Newman v. Tualitan Development Co., 287 Or. 47, 597 P.2d 800 (1979)
(affirming certification of a class of 125 Oregon townhouse buyers, but affirming
the denial of certification on the alternative theory of express warranty since the
issue of reliance upon the express warranty would have to be determined
individually);

•

Derenco, Inc. v. Benj. Franklin Federal Sav. and Loan Ass’n, 281 Or. 533, 577
P.2d 477 (1978), cert. denied, 439 U.S. 1051, 99 S.Ct. 733, 58 L.Ed.2d 712
(1978) (affirming certification of accounting claim and stating, “[h]ad it been the
intention of the legislature to exclude contractual situations from class action
relief, we believe it would have said so.”);

•

Hurt v. Midrex Division of Midland Ross Corp., 276 Or. 925, 556 P.2d 1337
(1976) (class action proper in connection with damage to paint on vehicles in
employee parking lot).

An example of Oregon’s flexible approach to class actions is that reliance is not
necessarily subject to individual proof. In dicta, the Oregon Supreme Court stated, “[w]e do not
hold … that the issue of reliance always requires individual determination.” Newman, 287 Or. at
54, 597 P.2d at 804 (explaining that its refusal to certify a class for breach of express warranty
was limited to the facts of that case). Thus, claims for fraud and misrepresentation arising from
form contracts have been certified under ORCP 32, with reliance being inferred rather than
proven individually. Blue Line Farms, Inc. v. Pro-Fac Co-op., Inc., supra.
3.

Prerequisites to class certification.

“The burden is on the plaintiff to demonstrate that the criteria have been met for class
certification.” Safeway, Inc. v. Oregon Public Employees Union, 152 Or.App. 349, 358, 954
P.2d 196, 201 (1998). ORCP 32A and 32B set forth these criteria.
A.

Class action requirements: ORCP 32A.

(1).
Numerosity. ORCP 32A(1) requires that the class be so numerous that joinder of
all members is impracticable. Joinder is gauged by efficiency, not impossibility. Newman, 287
Or. at 49, 597 P.2d at 801. No rule establishes the fewest number of class members necessary to
fulfill the numerosity requirement. However, the Oregon Supreme Court held that numerosity
was met in a case with 125 class members, and cited with approval authority observing that a
class with just 25 members may be certifiable. Newman, 287 Or. at 50, 597 P.2d at 802.
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(2).
Commonality. ORCP 32A(2) requires that there be questions of law or fact
common to the class. Differences in damages with respect to class members, or even that some
class members may not be entitled to damages, does not negate common legal and factual issues.
Alsea Veneer, 117 Or. App. at 53, 843 P.2d at 497. See also Pearson v. Philip Morris, Inc., 2006
WL 663004 at *12 (Or.Cir. Feb. 23, 2006) (“The need for individual proof of damages is no
obstacle to class certification[.]”).
(3)
Typicality. ORCP 32A(3) provides that the claims or defenses of the
representative party must be typical of the claims or defenses of the class. The test for typicality
is whether the named plaintiff’s claim arises from the same event or conduct that gives rise to the
claims of the class members, and is based on the same legal theory. Newman, 287 Or. at 50, 597
P.2d at 802. See Turner, 2006 WL 657176 at *3 (“The typicality requirement under ORCP
32A(3) is met because the claims of Plaintiffs all arise from the same alleged practices and
alleged course of conduct by Legacy and are typical of the claims of the Class, and Legacy has
not shown that its alleged defenses as to any of the named Plaintiffs will play a dominating role
in the trial of case.”).
Typicality has been found where contracts give rise to the litigation (Derenco, supra;
Alsea Veneer, supra); where different homeowners bought townhouses using the same improper
type of pipe (Newman, supra); and in the context of an issue class in a products liability lawsuit
(Shea, supra).
Conjured-up defenses will not impede certification. Bernard, 275 Or. at 158, 550 P.2d at
1211-12 (“If plaintiffs have presented a case which is otherwise proper for a class action, it
would be unreasonable to construe the statute to mean that defendants can automatically prevent
such an action from proceeding by dreaming up a theoretical defense requiring individual
inquiries, for which there is little basis in fact.”).
(4)
Adequacy. Under ORCP 32A(4), the representative parties must fairly and
adequately protect the interests of the class. The interests of a class are adequately protected if
there are no disabling conflicts of interest between the class representatives and the class, and the
class is represented by counsel competent to handle such matters. Alsea Veneer, 117 Or. App. at
53, 843 P.2d at 498.
A named plaintiff who cannot protect the interests of class members may be deemed
inadequate. Safeway, Inc., 152 Or.App. at 359, 954 P.2d at 201 (named representative of
defendant class did not meet adequacy criteria where it would protect some, but not all, interests
of class members). See also Powell v. Equitable Sav. and Loan Ass'n, 57 Or.App. 110, 643 P.2d
1331 (1982), rev. denied 293 Or. 394, 650 P.2d 927 (1982) (Oregon class representative could
only represent class of Oregon residents, not residents of other states, where it was likely that
recovery was only possible under Oregon law and not the law of the other states).
(5)
Pre-litigation notice. ORCP 32A(5) requires in an action for damages for the
representative parties to have complied with the pre-litigation notice provisions of ORCP 32H.
This is discussed in more detail below.
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B.

Superiority: ORCP 32B.

In addition to satisfying the five requirements of 32A, a class action will be maintained if
the court finds that proceeding as a class is superior to all other available methods for the fair and
efficient adjudication of the controversy under ORCP 32B.
The eight parts to ORCP 32B, described below, are written in a manner that gives the
court maximum discretion in making a superiority determination.
These factors do not comprise a checklist of items, each of which
must be present for a class to be certified. See Shea v. Chicago
Pneumatic Tool Co., 164 Or.App. 198, 990 P.2d 912 (1999) rev.
denied 330 Or 252 (2000). Nor are the factors to be counted
mechanistically in a column “for” or “against” class certification.
Rather, they are all to be considered and weighed by the court in
exercising its broad discretion. See Joachim v. Crater Lake Lodge,
48 Or.App. 379, 617 P.2d 632, rev. denied 290 Or 211 (1980).
Pearson, 2006 WL 663004 at *9.
(1)
Inconsistent or impairing adjudications. ORCP 32B(1): “The extent to which
the prosecution of separate actions by or against individual members of the class creates a risk
of:
B(1)(a) Inconsistent or varying adjudications with respect to members of the class
which would establish incompatible standards of conduct for the party opposing the class;
or
B(1)(b) Adjudications with respect to members of the class which would as a
practical matter be dispositive of the interests of the other members not parties to the
adjudications or substantially impair or impede their ability to protect their interests.”
As for B1(a), see Blue Line Farms, Inc., 2002 WL 33294579 at *2 (finding risks of
inconsistent adjudications if individual class members are to file separate suits). Concerning
B1(b), see Pearson, 2006 WL 663004 at *9 (acknowledging in tobacco litigation that, though the
possibility is remote, early plaintiffs obtaining large punitive damage awards could effectively
create a limited fund by bankrupting the defendant, thus impairing other plaintiffs' ability to
protect their interests).
(2)
Injunctive or declaratory relief. ORCP 32(B)(2): “The extent to which the
relief sought would take the form of injunctive relief or corresponding declaratory relief with
respect to the class as a whole.” See Blue Line Farms, Inc., 2002 WL 33294579 at *2 (finding
superiority where the representative party sought injunctive relief that will benefit the class).
(3)
Predominance. ORCP 32(B)(3): “The extent to which questions of law or fact
common to the members of the class predominate over any questions affecting only individual
members.” See Alsea Veneer, 117 Or.App. at 55, 843 P.2d at 498-99 (holding that common
questions predominated despite possible differences or conflicts between subclasses; “[a] single
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adjudication of that question is preferable to piecemeal litigation and potentially inconsistent
awards”).
In assessing predominance, and in particular the question of reliance in the context of
alleged written omissions in documents distributed to the class, the court in Blue Line Farms,
Inc., supra, held:
Under ORCP 32(b)(3), questions of law and fact common to the
members of the class predominate over any questions affecting
only individual members. Reliance can be proven from reasonable
inferences that are drawn from alleged material omissions of fact,
in combination with written representations common to all class
members. Common issues predominate over individual issues.
With regard to the element of reliance with respect to the claims of
common law fraud and misrepresentation, the focus is on the
conduct of the defendants, the alleged material omissions of fact.
Blue Line Farms, Inc., 2002 WL 33294579 at *2.
Class members’ differences in knowledge about the underlying dispute will not
necessarily mean that predominance is lacking or that class certification is impaired. See
Guinasso v. Pacific First Federal Sav. and Loan Ass'n, 89 Or.App. 270, 278, 749 P.2d 577, 583
(1988), rev. denied 305 Or. 672, 757 P.2d 422 (1988) (awareness by some class members of
defendants’ allegedly wrongful practices did not overcome the inference that unawareness
predominated, and did not preclude class certification).
The significance of predominance being a consideration, not a requirement, is seen in
Shea, supra. In affirming certification of an issue class in a products liability suit, the Court of
Appeals stated,
[W]e agree with plaintiffs that the fact that the trial court
concluded that common questions of law and fact did not
predominate the action as a whole does not mean that, as a matter
of law, the trial court cannot certify an issue class. Under the
terms of ORCP 32B, predominance is one of a number of factors
that the trial court must take into account in making a finding as to
whether a class action is superior to other available methods of
adjudicating the case. Again, we do not find defendants’ citations
to federal authority on the point to be helpful, particularly where,
as here, the language of the Oregon rule is at odds with their
holdings.
Shea, 164 Or.App. at 207; 990 P.2d at 918
But see Bernard v. First Nat’l Bank of Oregon, 275 Or. 145, 550 P.2d 1203 (1976) (class
action not maintainable because individual determinations of class members’ knowledge would
be required); Pearson, 2006 WL 663004 at *10-*11 (denying motion to certify class of “light”
cigarette smokers where individual issues predominated over common ones, and noting that an
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analysis of manageability under ORCP 32B(7) necessarily overlaps with that of predominance);
Joachim v. Crater Lake Lodge, Inc., 48 Or.App. 379, 617 P.2d 632 (1980) (trial court did not
abuse discretion in denying class certification where individual issues predominated).
(4)
Interest in individual control. ORCP 32(B)(4): “The interest of members of the
class in individually controlling the prosecution or defense of separate actions.” See Blue Line
Farms, Inc., 2002 WL 33294579 at *2 (“Given the complexities of this case, the history of this
case, and the number of form contracts at issue, it would be unrealistic to expect individual [class
members] to pursue the action alone.”).
(5)
Related litigation. ORCP 32(B)(5): “The extent and nature of any litigation
concerning the controversy already commenced by or against members of the class.” See Blue
Line Farms, Inc., 2002 WL 33294579 at *2 (finding that the class action lawsuit would not be
impeded by related litigation pending elsewhere).
(6)
Desirability of the forum. ORCP 32(B)(6): “The desirability or undesirability of
concentrating the litigation of the claims in the particular forum.” See Blue Line Farms, Inc.,
2002 WL 33294579 at *2 (where plaintiff and some defendants, and the allegations of
wrongdoing, are all in Oregon, it is desirable to concentrate the litigation in Oregon); Pearson,
2006 WL 663004 at *11 (holding in tobacco litigation that “[i]t would be desirable to
concentrate the litigation in one court. Multnomah County Circuit Court is as suitable a forum as
exists in the Oregon state court system.”).
(7)
Manageability. ORCP 32(B)(7): “The difficulties likely to be encountered in the
management of a class action that will be eliminated or significantly reduced if the controversy is
adjudicated by other available means[.]” See Alsea Veneer, 117 Or.App. at 55, 843 P.2d at 499
(“Although the class is large, a single administration is undoubtedly less difficult than would be
the management of the claims of each policyholder separately.”).
An analysis of manageability “necessarily overlaps with that of ‘predominance’” and
implies a comparison between the difficulties of managing a class action with how those
difficulties with how those difficulties “will be eliminated or significantly reduced if the
controversy is adjudicated by other available means.” Pearson, 2006 WL 663004 at *11. These
“available means” cannot be speculative, however. “ORCP 32B(7) contemplates consideration
only of viable alternatives, not theoretical or hypothetical ones. The rule speaks of difficulties
that ‘will’ be eliminated (not ‘would be’), and ‘if the controversy is adjudicated,’ not “might
have been adjudicated.” Id.
(8)
Extent of relief. ORCP 32B(8): “Whether or not the claims of individual class
members are insufficient in the amounts or interests involved, in view of the complexities of the
issues and the expenses of the litigation, to afford significant relief to the members of the class.”
See Alsea Veneer, 117 Or.App. at 55, 843 P.2d at 499 (“one of the most persuasive reasons for
certification” is that “the claims of the individual class members are not likely to be adequate to
cover the costs of litigation.”).
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4.

Oregon class action procedure.

A.
Pre-litigation notice is required for class actions seeking damages. ORCP
32H requires that a notice and demand be made 30 days or more before commencing a class
action for damages. The plaintiffs’ class representative must notify the potential defendant of the
particular alleged cause of action, and demand that such person correct or rectify the alleged
wrong. ORCP 32H(1)(a) and (b). The need for notice is incorporated into ORCP 32A(5) as a
precursor to a class action for damages.
The notice must be in writing and sent by certified or registered mail, return receipt
requested, “to the place where the transaction occurred, such person's principal place of business
within this state, or, in the case of a corporation or limited partnership not authorized to transact
business in this state, to the principal office or place of business of the corporation or limited
partnership, and to any address the use of which the class representative knows, or on the basis
of reasonable inquiry, has reason to believe is most likely to result in actual notice.” ORCP
32H(2).
B.
The defendant receiving notice of an action for damages may avoid litigation
by satisfying the claim. The purpose of the ORCP 32H notice is to prevent class actions for
damages when the defendant has identified potential class members or has made a reasonable
effort to do so; the identified class members have been notified that upon their request the
defendant will “make the appropriate compensation, correction, or remedy of the alleged
wrong”; that such compensation, correction, or remedy has been, or, in a reasonable time, will
be, given; and the defendant has stopped engaging in the allegedly violative practices, or will do
so in a reasonable time if immediate cessation is impossible or is unreasonably expensive.
ORCP 32I.
C.
Pre-litigation notice is not required for actions seeking equitable relief. The
“notice” and “satisfaction” elements of ORCP 32H and 32I apply only to class actions for
damages. Thus, a class action seeking only equitable relief may be commended without
compliance with the notice provisions of ORCP 32H. ORCP 32J.
D.
An amendment to include a request for damages is allowed without leave of
court. A complaint that does not seek damages may be amended without leave of court to
include a request for damages not less than 30 days after the action seeking equitable relief is
filed, and after compliance with the notice provision of ORCP 32H. ORCP 32J.
E.
Commencing “an action asserting a class action” tolls the statute of
limitations for all class members. The statute of limitations is tolled for all class members
“upon the commencement of an action asserting a class action.” ORCP 32O. This is true
irrespective of the relief sought. The statute of limitations does not resume against a member of
the class until one of four events occurs: the class member files an election of exclusion; a court
order eliminates the class member from the class; except as to class representatives, the court
declines to certify the action as a class action; and upon dismissal of the action without an
adjudication on the merits. ORCP 32O (1)-(4).
No case law addresses whether or not mailing the 30-day letter under ORCP 32H
qualifies as “commencement of an action asserting a class action” that would toll the statute of
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limitations. The better argument is that it does because the statute ties the plaintiff’s hands by
preventing the filing of a lawsuit for damages until ORCP 32H is satisfied. Until courts clarify
this issue, if equitable relief is to be sought along with damages, the practitioner should consider
first filing the class action for equitable relief in order to toll the statute, then giving notice under
ORCP 32H, and amending the lawsuit to allege damages once 30 days have passed (assuming
the defendant has not satisfied the claim under ORCP 32I).
F.
Determination of class action. The court must make a decision on class
certification “[a]s soon as practicable after the commencement of an action brought as a class
action[.]” ORCP 32C(1). In so doing, the court is required to issue an order specifying the
claims or issues it is certifying, along with a finding of facts and separate statement of its
conclusions. Id. A class certification order may be conditional, and may be altered or amended
before a decision on the merits. Id. Class certification is a matter concerning judicial
administration, so “wide latitude” is given to the trial court’s assessment of the utility of a class
action. Newman, 287 Or. at 51, 597 P.2d at 802.
G.
Issue classes and subclasses are permitted. A class action lawsuit may be
certified as to particular issues or claims. ORCP 32G. A class action may also be maintained
against multiple classes or subclasses, provided that each subclass separately satisfies all
requirements of ORCP 32 except numerosity. Id. See Shea, supra (certifying issue class in
products liability action); Alsea Veneer, 117 Or.App. at 54, 843 P.2d at 498 (“Differences in
damages do not defeat typicality; they may be resolved with the creation of subclasses.”);
Pearson, 2006 WL 663004 at *12 (declining to certify a class of “light” cigarette smokers as to
common issues because individual questions predominated “so overwhelmingly” that the action
was “not a typical case where liability can be bifurcated from damages”).
H.
The judgment in a class action must be specific. The judgment in a certified
class action, whether or not favorable to the class, must specify or describe those found to be
members of the class or who, as a condition of exclusion, agreed to be bound by the judgment. If
a judgment that includes a money award is entered in favor of a class, the judgment must, when
possible, identify by name each member of the class and the amount to be recovered. ORCP
32M.
I.
Dismissal or compromise of a class action requires court approval and may
require notice. An action filed as a class action that is awaiting a ruling on certification, or that
has been certified, cannot be voluntarily dismissed or settled without court approval. ORCP
32D. In that event, notice of the proposed dismissal or settlement must be given to some or all of
the class as the court sees fit. Id. However, if the dismissal is to be without prejudice or with
prejudice against the class representative alone, then such a dismissal may be ordered without
notice to the class upon a showing that no compensation has passed from the party opposing the
class to the class representative or to the lawyer for the class, and that no promise of such
compensation has been made. Id. If the statute of limitations has run or may run against the
claim of any class member, the court may require appropriate notice. Id.
J.
The court has broad authority over class actions before and after
certification. The court has full discretion over procedural matters. See, generally, ORCP 32E.
This includes ruling on motions for summary judgment under ORCP 47 and on other motions,
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including motions for judgment on the pleadings, motions to make more definite and certain, and
motions to strike, pursuant to ORCP 21. ORCP 32E(1).
The court may require that notice be given to some or all class members of any step in the
action, of the proposed extent of the judgment, of the opportunity of members to signify whether
they consider the representation fair and adequate, to intervene and present claims or defenses or
otherwise to come into the action, or to be excluded from the class. ORCP 32E(2). The court
may also require that the pleadings be amended to eliminate class action allegations. ORCP
32E(4).
K.
Notice is required if a class action is certified. When ordering certification, the
court must direct that notice be given to “some or all” class members. ORCP 32F(1). This
includes a determination of “when and how this notice should be given” and “whether, when,
how, and under what conditions putative members may elect to be excluded from the class.” Id.
ORCP 32F(1) sets out six matters pertinent to these determinations. The “some or all” language
is a departure from the Federal Rules, which require that the court direct to class members the
best notice practicable under the circumstances, “including individual notice to all members who
can be identified through reasonable effort.” FRCP 23(c)(2)(B).
L.
The court may impose conditions on exclusion from a class. The court may
condition exclusion from the class on a prohibition against starting or maintaining a separate
action on some or all of the matters in controversy in the class action. The court can also
condition exclusion on a prohibition against use in a separate action of any judgment rendered in
favor of the class from which exclusion is sought. ORCP 32F(1).
M.
A claim form is required. Before a judgment is entered against a defendant, the
court “shall” request class members who may be entitled to individual “monetary” recovery to
submit a claim form approved by the court that requests affirmative relief. ORCP 32F(2). When
the court deems it appropriate, this claim form may also require information about the “the
nature of the loss, injury, claim, transactional relationship, or damage.” Id. ORCP 32F(2) sets
out elements the court must consider in determining the contents of the claim form, which “shall
be designed to meet the ends of justice.” Id.
The Oregon Supreme Court described the similar predecessor to ORCP 32F(2), ORS
13.260(2), as presenting “a scheme whereby class members file their claims, both parties are free
to contest the claims, the court then determines the actual damages for each class member, and
finally the court enters judgment assessing the total amount of damages and attorney fees, if
any.” Benj. Franklin Federal Sav. & Loan Ass'n v. Dooley, 287 Or. 693, 698, 601 P.2d 1248,
1251 (1979). The Court explained, “[t]he policy of ORS 13.260(2) is to require class members
to affirmatively request relief or “opt-in” to the class for the purpose of final judgment and the
recovery of damages. See Bernard v. First Nat'l Bank, 275 Or. 145, 168, 550 P.2d 1203 (1976).”
Id.
N.
Control of sum of damages. ORCP 32 controls damages assessed against the
defendant in that this sum “shall not exceed the total amount of damages determined to be
allowable by the court for each individual class member who has filed a statement required by
the court, assessable court costs, and an award of attorney fees, if any, as determined by the
court.” ORCP 32F(2).
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O.
Failure to file a claim form is grounds for dismissing a class member’s claim.
The failure of a class member to file a claim form is grounds for dismissal of that class member’s
claim for individual monetary recovery “without prejudice to the right to maintain an individual,
but not a class, action for such claim.” ORCP 32F(3).
P.
The plaintiff usually pays for class notice, but the court can order the
defendant to pay for it. The plaintiff in a class action is responsible for bearing the costs of any
notice ordered before liability is determined. ORCP 32F(4). However, the court may order that
the defendant bear all or some of the costs of notice “included with a regular mailing by
defendant to its current customers or employees.” Id. The court may hold a hearing to
determine how the costs of such a notice shall be apportioned. Id.
Q.
Coordination of pending class actions sharing a common question of law or
fact. Class actions sharing a common question of law or fact that are pending in different courts
can be coordinated under ORCP 32L. Coordination is appropriate if, in light of factors that the
statute identifies, “one judge hearing all of the actions for all purposes in a selected site or sites
will promote the ends of justice[.]” ORCP 32L(1)(b).
R.
Statutory penalties. ORCP 32K provides that a class action may not be
maintained for the recovery of statutory minimum penalties for any class member as provided in
ORS 646.638 or 15 U.S.C. 1640(a) or any other similar statute. ORS 646.638 authorizes a
private civil action for damages under Oregon’s Unlawful Trade Practices Act. 15 U.S.C.
1640(a) permits a private cause of action under the Federal Truth in Lending Act. See Wilson v.
Smurfit Newsprint Corp., 197 Or.App. 648, 668, 107 P.3d 61, 73-74 (2005) (because penalty
statutes for untimely wage payments protect the providers of services, not consumers of goods or
services, trial court did not err in certifying class of employees seeking statutory penalties
stemming from employer’s unauthorized withholding of medical insurance premiums).
S.
Attorney Fees. ORCP 32N permits an attorney fee award. The statute lists five
factors that the court must consider in determining the amount of attorney fees for a prevailing
class. See ORCP 32N(1)(e)(i)-(v).
The court may order that attorneys fees and litigation expenses of the class be paid from
the recovery obtained by the class. ORCP 32N(1)(c). The court also may order the adverse
party to pay to the class its attorneys fees and litigation expenses if allowed by law in similar
cases not involving a class. ORCP 32N(1)(d).
If a defendant is entitled to attorneys fees, costs, or disbursements from a plaintiff class,
only the class representative and any class member who has appeared individually are liable for
those amounts. If a plaintiff is entitled to those sums, the court may apportion them among the
members of the class. ORCP 32N(1)(b).
Attorneys fees may be awarded for actions in other courts if they are directed at obtaining
the relief sought in the case before the Oregon court. Kalman v. Curry, 88 Or.App. 398, 407,
745 P.2d 1237 (1987), rev. denied 305 Or. 671, 757 P.2d 421 (1988) (upholding trial court’s
award of attorneys fees for actions plaintiff filed elsewhere because those lawsuits “were
directed at obtaining the relief sought in this case.”).
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Before a class certification hearing “or at any other time the court directs,” the named
plaintiff and the attorney for the named plaintiff must file with the court, jointly or separately,
information about fee agreements and other financial arrangements. ORCP 32N(2)(a)-(c). See
Kalman, 88 Or.App. at 405, 745 P.2d at 1236 (“Although attorney fees for representing a class
are subject to the control of the court, ORCP 32N(1)(a), the fee agreement between the
representative parties and their attorney must be considered. ORCP 32N(2)(b).”).
Attorneys fees may be awarded even if the amount of the final judgment cannot be
determined until all claim statements have been filed. Guinasso, 89 Or.App. at 278, 749 P.2d at
582-83. Also, an award of attorney fees is available in class actions not only to plaintiffs whose
equitable actions vindicate nonpecuniary rights of members of the public, but also to plaintiffs
who secure general or public pecuniary benefit. Id.
Oregon law permits a multiplier to class counsel’s lodestar. Reported decisions by
Oregon appellate courts have affirmed multiples of 2.0 and 2.4. See Griffin By and Through
Stanley v. Tri-County Metropolitan Transp. Dist. of Oregon, 112 Or.App. 575, 831 P.2d 42
(1992), rev’d in part on other grounds, 318 Or. 500, 870 P.2d 808 (1994) (applying a 2.0
multiplier); Page v. Muzyn, 124 Or.App. 137, 861 P.2d 382 (1993) (applying 2.4 multiplier in
individual civil rights case).
T.
Appeals. In certifying a class action under ORCP 32, a circuit judge may include
in the written order that the order involves a controlling question of law as to which there is
substantial ground for difference of opinion, and that an immediate appeal from the order may
materially advance the ultimate termination of the lawsuit. The Court of Appeals, in its
discretion, may permit an appeal if application is made within 10 days after the order is entered.
Application for such an appeal does not stay proceedings in the trial court unless the trial judge
or the Court of Appeals orders a stay. The scope of appellate review is limited to the controlling
questions identified by the trial court. ORS 19.225.
In Turner v. Legacy, supra, defendant Legacy requested that the court's order certifying
the class permit an interlocutory appeal. The court declined to do so, holding, “Legacy has not
identified a substantial ground for difference of opinion as to controlling case law and that such
review would not appear to materially advance the ultimate resolution of this action.” Turner,
2006 WL 657176 at *5. See also Shea, supra (affirming class certification after the trial court’s
certification decision included a statement that its decision involved four controlling questions of
law as to which there is substantial ground for disagreement, and that the disposition of those
questions by immediate appeal would materially advance the ultimate outcome of the litigation).
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RULE 32 OF THE OREGON STATE COURT RULES OF CIVIL PROCEDURE
RULE 32 CLASS ACTIONS
A

Requirement for class action.

One or more members of a class may sue or be sued as representative parties on behalf of
all only if:
A(1) The class is so numerous that joinder of all members is impracticable;
A(2) There are questions of law or fact common to the class;
A(3) The claims or defenses of the representative parties are typical of the claims or
defenses of the class;
A(4) The representative parties will fairly and adequately protect the interests of the
class; and
A(5) In an action for damages, the representative parties have complied with the
prelitigation notice provisions of section H of this rule.
B

Class action maintainable.

An action may be maintained as a class action if the prerequisites of section A of this rule
are satisfied, and in addition, the court finds that a class action is superior to other available
methods for the fair and efficient adjudication of the controversy. The matters pertinent to this
finding include:
B(1)

The extent to which the prosecution of separate actions by or against individual
members of the class creates a risk of:
B(1)(a)

Inconsistent or varying adjudications with respect to members of
the class which would establish incompatible standards of conduct
for the party opposing the class; or

B(1)(b)

Adjudications with respect to members of the class which would as
a practical matter be dispositive of the interests of the other
members not parties to the adjudications or substantially impair or
impede their ability to protect their interests;

B(2)

The extent to which the relief sought would take the form of injunctive relief or
corresponding declaratory relief with respect to the class as a whole;

B(3)

The extent to which questions of law or fact common to the members of the class
predominate over any questions affecting only individual members;
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C

B(4)

The interest of members of the class in individually controlling the prosecution or
defense of separate actions;

B(5)

The extent and nature of any litigation concerning the controversy already
commenced by or against members of the class;

B(6)

The desirability or undesirability of concentrating the litigation of the claims in
the particular forum;

B(7)

The difficulties likely to be encountered in the management of a class action that
will be eliminated or significantly reduced if the controversy is adjudicated by
other available means; and

B(8)

Whether or not the claims of individual class members are insufficient in the
amounts or interests involved, in view of the complexities of the issues and the
expenses of the litigation, to afford significant relief to the members of the class.

Determination by order whether class action to be maintained.
C(1)

As soon as practicable after the commencement of an action brought as a class
action, the court shall determine by order whether and with respect to what claims
or issues it is to be so maintained and shall find the facts specially and state
separately its conclusions thereon. An order under this section may be
conditional, and may be altered or amended before the decision on the merits.

C(2)

Where a party has relied upon a statute or law which another party seeks to have
declared invalid, or where a party has in good faith relied upon any legislative,
judicial, or administrative interpretation or regulation which would necessarily
have to be voided or held inapplicable if another party is to prevail in the class
action, the court may postpone a determination under subsection (1) of this
section until the court has made a determination as to the validity or applicability
of the statute, law, interpretation, or regulation.

D
Dismissal or compromise of class actions; court approval required; when notice
required.
Any action filed as a class action in which there has been no ruling under subsection C(1)
of this rule and any action ordered maintained as a class action shall not be voluntarily dismissed
or compromised without the approval of the court, and notice of the proposed dismissal or
compromise shall be given to some or all members of the class in such manner as the court
directs, except that if the dismissal is to be without prejudice or with prejudice against the class
representative only, then such dismissal may be ordered without notice if there is a showing that
no compensation in any form has passed directly or indirectly from the party opposing the class
to the class representative or to the class representative's attorney and that no promise of such
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compensation has been made. If the statute of limitations has run or may run against the claim of
any class member, the court may require appropriate notice.
E

Court authority over conduct of class actions.

In the conduct of actions to which this rule applies, the court may make appropriate
orders which may be altered or amended as may be desirable:

F

E(1)

Determining the course of proceedings or prescribing measures to prevent undue
repetition or complication in the presentation of evidence or argument, including
precertification determination of a motion made by any party pursuant to Rules 21
or 47 if the court concludes that such determination will promote the fair and
efficient adjudication of the controversy and will not cause undue delay;

E(2)

Requiring, for the protection of class members or otherwise for the fair conduct of
the action, that notice be given in such manner as the court may direct to some or
all class members of any step in the action, of the proposed extent of the
judgment; of the opportunity of members to signify whether they consider the
representation fair and adequate, to intervene and present claims or defenses or
otherwise to come into the action, or to be excluded from the class;

E(3)

Imposing conditions on the representative parties, class members, or intervenors;

E(4)

Requiring that the pleadings be amended to eliminate therefrom allegations as to
representation of absent persons, and that the action proceed accordingly; and

E(5)

Dealing with similar procedural matters.

Notice and exclusion.
F(1)

When ordering that an action be maintained as a class action under this rule, the
court shall direct that notice be given to some or all members of the class under
subsection E(2) of this rule, shall determine when and how this notice should be
given and shall determine whether, when, how, and under what conditions
putative members may elect to be excluded from the class. The matters pertinent
to these determinations ordinarily include: (a) the nature of the controversy and
the relief sought; (b) the extent and nature of any member's injury or liability; (c)
the interest of the party opposing the class in securing a final resolution of the
matters in controversy; (d) the inefficiency or impracticality of separately
maintained actions to resolve the controversy; (e) the cost of notifying the
members of the class; and (f) the possible prejudice to members to whom notice is
not directed. When appropriate, exclusion may be conditioned on a prohibition
against institution or maintenance of a separate action on some or all of the
matters in controversy in the class action or a prohibition against use in a
separately maintained action of any judgment rendered in favor of the class from
which exclusion is sought.
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F(2)

Prior to the entry of a judgment against a defendant the court shall request
members of the class who may be entitled to individual monetary recovery to
submit a statement in a form prescribed by the court requesting affirmative relief
which may also, where appropriate, require information regarding the nature of
the loss, injury, claim, transactional relationship, or damage. The statement shall
be designed to meet the ends of justice. In determining the form of the statement,
the court shall consider the nature of the acts of the defendant, the amount of
knowledge a class member would have about the extent of such member's
damages, the nature of the class including the probable degree of sophistication of
its members, and the availability of relevant information from sources other than
the individual class members. The amount of damages assessed against the
defendant shall not exceed the total amount of damages determined to be
allowable by the court for each individual class member who has filed a statement
required by the court, assessable court costs, and an award of attorney fees, if any,
as determined by the court.

F(3)

Failure of a class member to file a statement required by the court will be grounds
for entry of judgment dismissing such class member's claim for individual
monetary recovery without prejudice to the right to maintain an individual, but
not a class, action for such claim.

F(4)

Plaintiffs shall bear costs of any notice ordered prior to a determination of
liability. The court may, however, order that defendant bear all or a specified part
of the costs of any notice included with a regular mailing by defendant to its
current customers or employees. The court may hold a hearing to determine how
the costs of such notice shall be apportioned.

F(5)

No duty of compliance with due process notice requirements is imposed on a
defendant by reason of the defendant including notice with a regular mailing by
the defendant to current customers or employes [sic] of the defendant under this
section.

F(6)

As used in this section, "customer" includes a person, including but not limited to
a student, who has purchased services or goods from a defendant.

G
Commencement or maintenance of class actions regarding particular issues;
subclasses.
When appropriate an action may be brought or ordered maintained as a class action with
respect to particular claims or issues or by or against multiple classes or subclasses. Each
subclass must separately satisfy all requirements of this rule except for subsection A(1).
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H

Notice and demand required prior to commencement of action for damages.
H(1)

Thirty days or more prior to the commencement of an action for damages
pursuant to the provisions of sections A and B of this rule, the potential plaintiffs'
class representative shall:
H(1)(a)
H(1)(b)

H(2)

I

Notify the potential defendant of the particular alleged cause of
action; and
Demand that such person correct or rectify the alleged wrong.

Such notice shall be in writing and shall be sent by certified or registered mail,
return receipt requested, to the place where the transaction occurred, such person's
principal place of business within this state, or, in the case of a corporation or
limited partnership not authorized to transact business in this state, to the principal
office or place of business of the corporation or limited partnership, and to any
address the use of which the class representative knows, or on the basis of
reasonable inquiry, has reason to believe is most likely to result in actual notice.

Limitation on maintenance of class actions for damages.

No action for damages may be maintained under the provisions of sections A and B of
this rule upon a showing by a defendant that all of the following exist:

J

I(1)

All potential class members similarly situated have been identified, or a
reasonable effort to identify such other people has been made;

I(2)

All potential class members so identified have been notified that upon their
request the defendant will make the appropriate compensation, correction, or
remedy of the alleged wrong;

I(3)

Such compensation, correction, or remedy has been, or, in a reasonable time, will
be, given; and

I(4)

Such person has ceased from engaging in, or if immediate cessation is impossible
or unreasonably expensive under the circumstances, such person will, within a
reasonable time, cease to engage in such methods, acts, or practices alleged to be
violative of the rights of potential class members.

Application of sections H and I of this rule to actions for equitable relief;
amendment of complaints for equitable relief to request damages permitted.

An action for equitable relief brought under sections A and B of this rule may be
commenced without compliance with the provisions of section H of this rule. Not less than 30
days after the commencement of an action for equitable relief, and after compliance with the
provisions of section H of this rule, the class representative's complaint may be amended without
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leave of court to include a request for damages. The provisions of section I of this rule shall be
applicable if the complaint for injunctive relief is amended to request damages.
K

Limitation on maintenance of class actions for recovery of certain statutory
penalties.

A class action may not be maintained for the recovery of statutory minimum penalties for
any class member as provided in ORS 646.638 or 15 U.S.C. 1640(a) or any other similar statute.
L

Coordination of pending class actions sharing common question of law or fact.
L(1)(a)

When class actions sharing a common question of fact or law are pending in
different courts, the presiding judge of any such court, upon motion of any
party or on the court's own initiative, may request the Supreme Court to assign
a Circuit Court, Court of Appeals, or Supreme Court judge to determine
whether coordination of the actions is appropriate, and a judge shall be so
assigned to make that determination.

L(1)(b)

Coordination of class actions sharing a common question of fact or law is
appropriate if one judge hearing all of the actions for all purposes in a selected
site or sites will promote the ends of justice taking into account whether the
common question of fact or law is predominating and significant to the
litigation; the convenience of parties, witnesses, and counsel; the relative
development of the actions and the work product of counsel; the efficient
utilization of judicial facilities and personnel; the calendar of the courts; the
disadvantages of duplicative and inconsistent rulings, orders, or judgments; and
the likelihood of settlement of the actions without further litigation should
coordination be denied.

L(2)

If the assigned judge determines that coordination is appropriate, such judge shall
order the actions coordinated, report that fact to the Chief Justice of the Supreme
Court, and the Chief Justice shall assign a judge to hear and determine the actions
in the site or sites the Chief Justice deems appropriate.

L(3)

The judge of any court in which there is pending an action sharing a common
question of fact or law with coordinated actions, upon motion of any party or on
the court's own initiative, may request the judge assigned to hear the coordinated
action for an order coordinating such actions. Coordination of the action pending
before the judge so requesting shall be determined under the standards specified
in subsection (1) of this section.

L(4)

Pending any determination of whether coordination is appropriate, the judge
assigned to make the determination may stay any action being considered for, or
affecting any action being considered for, coordination.
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L(5)

M

Notwithstanding any other provision of law, the Supreme Court shall provide by
rule the practice and procedure for coordination of class actions in convenient
courts, including provision for giving notice and presenting evidence.

Form of judgment.

The judgment in an action ordered maintained as a class action, whether or not favorable
to the class, shall specify or describe those found to be members of the class or who, as a
condition of exclusion, have agreed to be bound by the judgment. If a judgment that includes a
money award is entered in favor of a class, the judgment must, when possible, identify by name
each member of the class and the amount to be recovered thereby.
N

Attorney fees, costs, disbursements, and litigation expenses.
N(1)(a)

Attorney fees for representing a class are subject to control of the court.

N(1)(b)

If under an applicable provision of law a defendant or defendant class is
entitled to attorney fees, costs, or disbursements from a plaintiff class, only
representative parties and those members of the class who have appeared
individually are liable for those amounts. If a plaintiff is entitled to attorney
fees, costs, or disbursements from a defendant class, the court may apportion
the fees, costs, or disbursements among the members of the class.

N(1)(c)

If the prevailing class recovers a judgment that can be divided for the purpose,
the court may order reasonable attorney fees and litigation expenses of the
class to be paid from the recovery.

N(1)(d)

The court may order the adverse party to pay to the prevailing class its
reasonable attorney fees and litigation expenses if permitted by law in similar
cases not involving a class.

N(1)(e)

In determining the amount of attorney fees for a prevailing class the court
shall consider the following factors:

N(1)(e)(i)

The time and effort expended by the attorney in the litigation,
including the nature, extent, and quality of the services rendered;

N(1)(e)(ii)

Results achieved and benefits conferred upon the class;

N(1)(e)(iii)

The magnitude, complexity, and uniqueness of the litigation;

N(1)(e)(iv) The contingent nature of success; and
N(1)(e)(v)

Appropriate criteria in DR 2-106 of the Oregon Code of Professional
Responsibility.
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N(2)

O

Before a hearing under section C of this rule or at any other time the court directs,
the representative parties and the attorney for the representative parties shall file
with the court, jointly or separately:
N(2)(a)

A statement showing any amount paid or promised them by any
person for the services rendered or to be rendered in connection with
the action or for the costs and expenses of the litigation and the source
of all of the amounts;

N(2)(b)

A copy of any written agreement, or a summary of any oral agreement,
between the representative parties and their attorney concerning
financial arrangement or fees; and

N(2)(c)

A copy of any written agreement, or a summary of any oral agreement,
by the representative parties or the attorney to share these amounts
with any person other than a member, regular associate, or an attorney
regularly of counsel with the law firm of the representative parties'
attorney. This statement shall be supplemented promptly if additional
arrangements are made.

Statute of limitations.

The statute of limitations is tolled for all class members upon the commencement of an
action asserting a class action. The statute of limitations resumes running against a member of a
class:
O(1)

Upon filing of an election of exclusion by such class member;

O(2)

Upon entry of an order of certification, or of an amendment thereof, eliminating
the class member from the class;

O(3)

Except as to representative parties, upon entry of an order under section C of this
rule refusing to certify the class as a class action; and

O(4)

Upon dismissal of the action without an adjudication on the merits.

CCP Dec. 2, 1978; amended by CCP Dec. 13, 1980; amended by Laws 1981, c. 912, § 1; § H
amended by CCP Dec. 8, 1984; amended by CCP Dec. 12, 1992; § F amended by CCP Dec. 10,
1994; § N amended by CCP Dec. 9, 2000; §§ F and M amended by Laws 2003, c. 576, §§ 173
and 259, eff. Jan. 1, 2004.
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PENNSYLVANIA
Summary
(a)

Rule 23(a) requirements: numerosity, commonality, typicality and adequacy.

Pennsylvania Rule 1702(1), (2), and (3) mirrors Rule 23(a)(1), (2) and (3) on numerosity,
commonality and typicality. Pennsylvania Rule 1702(4) on adequacy incorporates criteria set
forth in a separate rule, Pennsylvania Rule 1709, which sets forth a standard for adequacy of
representation that is substantively similar to Rule 23(a)(4). For a discussion of class action
requirements, resulting in a denial of certification due to inadequacy of representation, see
Klusman v. Bucks County Court of Common Pleas, 564 A.2d 526 (Pa. Cmwlth. 1989), affirmed,
574 A.2d 604 (Pa. 1990).
(b)

Rule 23(b)(3) requirements: superiority and predominance.

The Pennsylvania counterpart to Rule 23(b)(3)’s requirement of predominance and
superiority is found in Pennsylvania Rule 1708. That rule incorporates the predominance
requirement, but not that of superiority. The Pennsylvania Rules do not require that the class
action method be “superior” to alternative modes of suit. Weinberg v. Sun Company, Inc., 740
A.2d 1152, 1163 (Pa. Super. 1999), reversed on other grounds, 777 A.2d 442 (Pa. 2001).
Pennsylvania Rule 1708 sets forth separate criteria to be considered by a court depending
whether monetary recovery or equitable or declaratory relief is sought. Where monetary
recovery alone is sought, the court is to consider seven separate criteria, the first of which,
Pennsylvania Rule 1708(a)(1-5), include Rule 23(b)(3)’s predominance requirement as well as
other requirements identical to those found in Rule 23(b)(1) and (3). However, the sixth and
seventh criteria,
(6)

whether in view of the complexities of the issues or the expenses of
litigation the separate claims of individual class members are insufficient
in amount to support separate actions; and,

(7)

whether it is likely that the amount which may be recovered by individual
class members will be so small in relation to the expense and effort of
administering the action as not to justify a class action,

are not found in Rule 23. As discussed in the notes to Pennsylvania Rule 1708, the first
additional criterion, number 6, follows federal case law, while the second, number 7, is
somewhat based on Section 3(a) of the Uniform Class Action Act. The seventh criterion was an
issue in Kelly v. County of Allegheny, 546 A.2d 608 (Pa. Super. 1988), where the court held that
a class action on behalf of over 10,000 public employees was not de minimus so as to warrant
denial of certification on ground that recovery of each member, $13.61, was trivial in relation to
David A. Searles and Michael D. Donovan are principals in DONOVAN SEARLES, LLC, in Philadelphia,
Pennsylvania. (www.donovansearles.com.) Their practice focuses on class action securities, shareholder and
consumer protection litigation. The authors acknowledge and appreciate the assistance of law clerk Samantha
Freedman.
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expense and effort of maintaining a class action. But see, Klusman, supra, denying class
certification because, among other things, the maximum amount of recovery of $3.55 was so
small in view of the expenses of litigation and effort of administration that class action not
justified.
Where equitable or declaratory relief alone is sought, Pennsylvania Rule 1708(b) requires
a court to consider the criteria set forth in Pennsylvania Rule 1708(a)(1-5) plus the criterion,
identical to Rule 23(b)(2), whether the party opposing the class has acted or refused to act on
grounds generally applicable to the class, thereby making final equitable or declaratory relief
appropriate with respect to the class. Where both monetary and other relief is sought, courts are
required to consider all criteria in both subdivisions (a) and (b). Pennsylvania Rule 1708(c). The
rule does not accord any specific weight to the listed criteria nor insist on the exclusivity of the
list, thereby implying a great deal of discretion for the trial court. Dickler v. Shearson Lehman
Hutton, Inc., 596 A.2d 460 (Pa. Super. 1991), appeal denied, 616 A.2d 984 (Pa. 1992).
(c)

Rule 23(f) – Appeals

While the federal rule contains a provision for immediate appeal of an order either
granting or denying class certification, Pennsylvania case law has developed a different
procedure. An order granting class certification is an interlocutory order appealable under
Pa.R.A.P. 312 (by permission), while an order denying class certification is appealable as a
“collateral order” under Pa.R.A.P. 313. A “collateral order” is “an order separable from and
collateral to the main cause of action where the right involved is too important to be denied
review and the question presented is such that if review is postponed until final judgment in the
case, the claim will be irreparably lost.” Pa.R.A.P. 313(b). See Dunn v. Allegheny County
Property Assessment Appeals and Review, 794 A.2d 416, 421-23 (Pa. Cmwlth. 2002)
(discussing cases). In the class action context, an order decertifying a class was an appealable
collateral order. Basile v. H&R Block, Inc., 894 A.2d 786, 789 (Pa. Super. 2006) (failure to
challenge order granting class certification during cross-appeal on summary judgment decision
resulted in waiver). A trial court’s order that plaintiff produce documents protected by privilege
was an appealable collateral order on the issue whether the representative parties would fairly
and adequately represent the class. Gocial v. Independence Blue Cross, 827 A.2d 1216 (Pa.
Super. 2003) (fact that class representative was married to attorney allegedly representing class
raised conflict of interest concerns sufficient to require production of documents).
(d)

Other differences from federal rule

Pennsylvania Rules 1703, 1704 – these Rules provide that a class action shall be
commenced “only” by the filing of a complaint with the Prothonotary in the form provided by
Rule 1704. Pa. R.C.P. 1703(a), Explanatory Comment - 1977. Thus, a case commenced as an
individual case cannot be amended to become a class action. Debbs v. Chrysler Corp., 810 A.2d
137 (Pa. Super. 2002) (trial court abused discretion when it permitted plaintiff to amend
individual case with class action allegations and new parties).
Pennsylvania Rule 1711 - this Rule provides generally in subsection (a) that every
member of the class as defined in the court’s order is included in the class unless exclusion is
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requested by a specified date. This differs from the federal procedure which limits opting-out to
Rule 23(b)(3) actions. The Explanatory Note to the Rule points out that there will be times when
self-exclusion should not be permitted, such as where the members of the class have joint, as
distinguished from several, interests in the subject matter and their joinder is compulsory. In
subsection (b), the Rule provides the court with the option to require a true opt-in procedure only
in certain limited instances, such as where the individual claims are substantial and the potential
members of the class have sufficient resources, experience and sophistication in business affairs
to conduct their own litigation, or under other special circumstances.
Pennsylvania Rule 1712 - whereas Rule 23(c) only requires notice in actions certified
under Rule 23(b)(3), Pennsylvania Rule 1712 requires notice in all class actions. The Rule
provides that in certain circumstances, individual notice is not required; general notice
reasonably calculated to inform members of the pendency of the action, such as through
newspapers, television, radio or certain interest groups, may suffice. Further, the Rule allocates
to the plaintiff the expense of providing notice, though the defendant may be required to
cooperate so as to minimize expense.
Pennsylvania Rule 1714 - this Rule contains a provision not found in the federal rules. It
provides in subsection (a) that no class action shall be compromised, settled or discontinued
without the approval of the court after hearing. In contrast, Rule 23(e)(1)(A) requires court
approval of resolutions only when the class has been certified.
Rule 1714(b) provides that a class action may be discontinued without notice, prior to
certification, if the court finds that the discontinuance will not prejudice the members of the
class. Such discontinuance must be preceded by a hearing and factually based findings that
discontinuance prior to certification would not prejudice members of the class. Silver Spring Tp.
v. Pennsy Supply, Inc., 613 A.2d 108 (Pa. Cmwlth. 1992).
Pennsylvania Rule 1716 - this Rule specifically states the criteria to be applied by the
court in determining the amount of attorney fees, a subject not specifically addressed by Rule 23,
but by a section of the Class Action Fairness Act, 28 U.S.C. § 1712 (limiting fee awards in
coupon settlements). The non-exclusive list of factors in the Pennsylvania Rule includes the
time and effort reasonably expended, the quality of the services, the results achieved and benefits
conferred upon the class or the public, the magnitude, complexity and uniqueness of the
litigation and whether the receipt of a fee was contingent on success.
Interpretive Decisions
Definition of class action
Rule 1701 defines a “class action” as an action brought by or against parties as
representatives of a class until the court by order refuses to certify it as such or revokes a prior
certification. Pa. R. C. P. 1701(a). See Bell v. Beneficial Consumer Discount Company, 465 Pa.
225, 348 A.2d 734 (1975) (“class is in the action until properly excluded”); Braun v. Wal-Mart
Stores, Inc., 60 Pa. D & C. 4th 13 (C.P. Phila. 2003) (putative class members entitled to
protections of Rules of Professional Conduct and defendant not permitted to conduct ex parte
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interviews with class members). This principle is consistent with most federal court rulings.
See, e.g., Philips v. Allegheny County, 869 F.2d 234, 237 (3d Cir. 1989) (“action filed as class
action should be treated as if certification has been granted for the purposes of settlement until
certification is denied”); Bieneman v. City of Chicago, 838 F.2d 962, 963-64 (7th Cir. 1988) (a
case filed as a class action is to be treated as a class action until further order of the court); Kahan
v. Rosenstiel, 424 F.2d 166, 169 (3d Cir. 1970) (“suit brought as a class action should be treated
as such for purposes of dismissal or compromise, until there is a full determination that the class
action is not proper”).
A case commenced as an individual action cannot become a class action by amending the
complaint. Debbs v. Chrysler Corp., 810 A.2d 137 (Pa. Super. 2002).
Procedure for class certification
Ordinarily, a court may not address questions of certification until the pleading stage is
completed and attacks on the complaint or demurrers to the substance of the claim have already
been ruled upon. Niemic v. Allstate Ins. Co., 721 A.2d 807, 810 (Pa. Super. 1988) (“upon a
motion for class action certification the court considers whether a claim may be brought by a
class of plaintiffs, whereas at the earlier, preliminary stage, the court must decide whether there
exists a valid claim to be brought at all, no matter who the plaintiff”). An isolated exception to
the rule occurred in Adamson v. Commonwealth, 410 A.2d 392, 49 Pa. Commw. 54 (1980),
where, based on a defendant’s preliminary objections, the court concluded that the action would
not benefit the class. This case has been described as violating the principles set forth in later
cases. Koch v. First Union Corporation, 2002 WL 372939, *10 n. 7 (Pa. Com. Pl. Jan. 10,
2002).
In Baldassari v. Suburban Cable TV Co. Inc., 808 A.2d 184 (Pa. Super. 2002), the court
stated that, in a class certification hearing, the court’s authority is confined to a consideration of
the class action allegations, not the merits of the controversy, citing the Explanatory Note to
Pennsylvania Rule 1707.
Burden for class certification
The burden of showing each of the elements of class certification is initially on the
moving party. This burden “is not heavy and is thus consistent with the policy that decisions in
favor of maintaining a class action should be liberally made.” Cambanis v. Nationwide Ins. Co.,
348 Pa. Super. 41, 45, 501 A.2d 635, 637 (Pa. Super. 1985). The moving party need only
present evidence sufficient to make out a prima facie case from which the court can conclude
that the class certification requirements are met. Debbs v. Chrysler Corp., 810 A.2d 137, 153-54
(Pa. Super. 2002). Where evidence conflicts, doubt should be resolved in favor of class
certification. Lewis v. Bayer AG, 2004 WL 1146692, *7 (Pa. Com. Pl. Mar. 19, 2004). “The
prima facie burden of proof standard at the class certification stage is met by a qualitative
“substantial evidence” test. Id. “Courts have consistently interpreted the phrase ‘substantial
evidence’ to mean ‘more than a mere scintilla,’ but evidence ‘which a reasonable mind might
accept as adequate to support a conclusion.’” Crepeau v. Rite Aid, Inc., 2005 WL 1041395, *3
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(Pa. Com. Pl. May 3, 2005), quoting SSEN, Inc. v. Borough of Eddystone, 810 A.2d 200, 207
(Pa. Cmwlth. 2002).
However, simply alleging class status will not provide an independent basis for equity
jurisdiction where there is statutorily mandated administrative remedy. In Zarwin v.
Montgomery County, 842 A.2d 1018 (Pa. Commw. Ct. 2004), taxpayers filed a class action
against the county when it attempted to collect personal property tax allegedly in breach of a
mutual release agreement. The Commonwealth Court noted that “a class action is a procedural
device and not a substantive right,” and would not permit a class action before taxpayers first
pursued their claims before the county’s Board of Assessment Appeals. Id. at 1023.
Tolling statute of limitations
Upon the filing of a class action, the statute of limitations normally is tolled for all
putative members of the class. Cunningham v. Insurance Company of North America, Inc., 530
A.2d 407, 408 (Pa. 1987). Even an erroneous certification of a class equitably tolls the running
of the statute of limitations. Verrichia v. Commonwealth, Dept. of Revenue, 639 A.2d 957, 964
n.3 (Pa. Cmwlth. 1994). Tolling does not occur, however, for plaintiffs who commence an
action after an earlier action has been dismissed for lack of standing on the part of the class
representatives where the lack of standing was apparent on the face of the complaint filed in the
earlier action. Cunningham v. Insurance Company of North America, Inc., 530 A.2d 407, 409
(Pa. 1987).
Pennsylvania does not recognize the doctrine of cross-jurisdiction equitable tolling.
Ravitch v. Pricewaterhouse, 793 A.2d 939 (Pa. Super. 2002), appeal denied 818 A.2d 505 (Pa.
2003) (mem.). Accordingly, the filing of a class action in another state does not toll the statute of
limitations as to a subsequent action filed in Pennsylvania's state court system. Johnson v.
American Home Products Corp., 62 Pa. D. & C.4th 20 (Pa. Com. Pl. 2003), aff’d, 847 A.2d 765
(Pa. Super. Ct. 2004) (declining to address question whether a Pennsylvania class action merged
into a class action in federal court, combining class members in federal and state courts, tolls the
statute of limitations as to an individual action filed in the Pennsylvania state court system).
Nationwide class
In Weinberg v. Sun Company, Inc., 740 A. 2d 1152 (Pa. Super. 1999), reversed in part on
other grounds, 777 A.2d 442 (Pa. 2001), the court held that Pennsylvania courts are empowered
to certify national classes based on consideration of the factors enumerated in Pennsylvania Rule
1708. Accord, In re Pennsylvania Baycol Third-Party Payor Litigation, 2005 WL 852135 (Pa.
Com. Pl. April 4, 2005) (nationwide class certified for breach of warranty and unjust enrichment
claims). See also, Dearlove v. Genzyme Transgenics Corp., 2004 WL 3053701 (Pa. Com. Pl.
Dec. 28, 2004) (class membership in fifteen states); Foultz v. Erie Insurance Exchange, 2002 WL
452115 (Pa.Com. Pl. March 13, 2002) (class certified where members were from twelve
different states; if necessary, court would certify subclasses based on state of residence); Tesauro
v. The Quigley Corporation, 2002 WL 372947 (Pa. Com. Pl. Jan. 25, 2002) (nationwide class
certified for claims of breach of implied warranty of merchantability and for unjust enrichment);
Parsky v. First Union Corporation, 51 Pa. D & C. 4th 468 (Pa. Com. Pl. 2001) (class certified for
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breach of contract and breach of fiduciary duty claims; membership included investors in
Pennsylvania, New Jersey, Delaware, New York).
Where a plaintiff fails to carry the initial burden of establishing that state law differences
would be manageable and not overwhelm common issues, a nationwide class is not warranted.
Debbs v. Chrysler Corp., 810 A.2d 137 (Pa. Super. 2002).
Numerosity
A defendant cannot defeat the numerosity requirement by arguing that the plaintiff’s
inability to identify the total number of class members renders the class definition overbroad.
Keppley v. School District of Twin Valley, 866 A.2d 1165 (Pa. Cmwlth. 2005) (proponent of
class need not plead or prove actual number of class members, so long as she can define class
with some precision and provide sufficient indicia that more members exist that it would be
practicable to join); Baldassari v. Suburban Cable TV Co. Inc., 808 A.2d 184 (Pa. Super. 2002)
(reversing trial court denial of certification of class of cable television subscribers who had been
assessed late fees, and pointing out that defendant’s administrative difficulties in calculating
number of subscribers did not defeat numerosity).
Numerosity was held not to be established in the Pennsylvania Supreme Court’s decision
in Weinberg v. Sun Company, Inc., 777 A.2d 442 (Pa. 2001), where the proposed class consisted
of gasoline consumers with claims for false advertising. The court held that questions of fact
applicable to each individual consumer would be numerous, extensive and would predominate
over common issues of fact and law. See also, Weismer v Beech-Nut Nutrition Corporation, 615
A.2d 428, 430-31 (Pa. Super. 1992) (overly broad definition of class led to failure to satisfy
numerosity; while that defect could have been corrected, court also held there was no
predominance of common issues).
Commonality
Commonality was held not to be established in Weinberg v. Sun Company, Inc., 777
A.2d 442 (Pa. 2001), where the proposed class consisted of gasoline consumers with claims for
false advertising. The court held that questions of fact applicable to each individual consumer
would be numerous, extensive and would predominate over common issues of fact and law. See
also, Eisen v. Independence Blue Cross, 893 A.2d 369 (Pa. Super. Ct. 2003) (variations in
coverage and insurer response to requests for precertification for chiropractic services were
based on individual rather than common factors); Weismer v. Beech-Nut Nutrition Corporation,
615 A.2d 428, 430-31 (Pa. Super. 1992) (where proof as to one plaintiff could not suffice as
proof as to all, there was no predominance of common issues).
In Baldassari v. Suburban Cable TV Co. Inc., 808 A.2d 184 (Pa. Super. 2002), the trial
court was held to have abused its discretion in improperly focusing on the merits of the litigation
and confusing questions of liability and damages with commonality.
The long-running case of Basile v. H&R Block, Inc. illustrates the debate over
commonality issues in Pennsylvania. In 1999, the Pennsylvania Superior Court reversed the trial
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court for abuse of discretion in refusing to certify Basile’s claims under Pennsylvania’s
consumer protection law. 729 A.2d 574 (Pa. Super. 1999). The appellate court held that because
H&R Block was a fiduciary of the plaintiffs, reliance by the class plaintiffs was implicit and
established by operation of law, and need not be proven on an individual basis. The decision
was vacated on other grounds, 761 A.2d 1115 (Pa. 2000), and on remand, the Superior Court
concluded that there was sufficient evidence to establish the elements of a confidential
relationship. If that relationship were successfully demonstrated upon remand to the trial court,
then reliance, inherent in a finding of fiduciary duty, would be presumed for purposes of the
claims under the Pennsylvania consumer protection law. Basile v. H&R Block, Inc., 777 A.2d
95, 107-08 (Pa. Super. 2001), appeal denied, 806 A.2d 857 (Pa. 2002). Upon remand, the trial
court held that proof of a confidential relationship in those particular circumstances required
individualized inquiry, and decertified the class. 66 Pa. D & C 4th 57 (Phila. C. P. March 1,
2004). On appeal, the Superior Court held that by failing to challenge the trial court’s class
certification order at the same time it cross-appealed the grant of summary judgment, H&R
Block had waived its right to do so. The Superior Court reversed the class decertification and
remanded. Basile v. H&R Block, Inc., 894 A.2d. 786 (Pa. Super. 2006). A petition for
allowance of appeal has been filed with the Pennsylvania Supreme Court.
Other cases discussing such issues include Wurtzel v. Park Towne Place Associates
Limited Partnership, 2002 WL 31487894 (Pa. Com. Pl. Nov. 5, 2002) (fraud claim certified for
class action where reliance could be presumed from fiduciary relationship); Foultz v. Erie
Insurance Exchange, 2002 WL 452115, *16 (Pa. Com. Pl. March 13, 2002) (certified insurance
bad faith claim where insurer’s alleged bad faith predicated on common course of conduct);
Cwietniewicz v. Aetna U.S. Health Care, Inc., June Term 1998, No. 423 (Pa. Com. Pl. Nov. 7,
2001) (class certified for claims for fraud, inter alia, where reliance can be presumed from
common material omission); Parsky v. First Union Corporation, 51 Pa. D & C. 4th 468 (Pa. Com.
Pl. 2001) (class claim for breach of fiduciary duty certified; minor differences in underlying trust
documents do not prevent satisfaction of commonality requirement).
Automobile defect cases may or may not present common questions depending on the
facts. Class certification was granted in Samuel-Bassett v. Kia Motors America, Inc., 68 Pa.
D&C 4th 270 (Pa. Com. P. Nov. 10, 2004), where the claims centered on a uniformly defective
braking system in one model. However, in Zwiercan v. General Motors Corp., 68 Pa. D. & C.
4th 449 (Pa. Com. Pl. Oct. 4, 2004), the court found predominance of common questions lacking
where the allegedly unsafe seat design was included in 55 automobile models from 9 model
years and there was no showing that the same seats were in all 55 models.
Typicality
“[S]ome scintilla of evidence must be present for there to be a finding of typicality.”
Lewis v. Bayer AG, 2004 WL 1146692, *21 (Pa. Com. Pl. Mar. 19, 2004). Typicality is
established when the class representative’s claims arise out of the same course of conduct,
involve the same legal theories and do not raise divergent goals or interests. A class
representative challenging an unlawful tax met this requirement despite trial court’s ruling that
any relief provided through resolution of action would result in higher taxes to pay for revenue
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for that relief. Dunn v. Allegheny County Property Assessment Appeals and Review, 794 A.2d
416, 424-25 (Pa. Cmwlth. 2002).
Typicality was not held to be established in Eisen v. Independence Blue Cross, 839 A.2d
369 (Pa. Super. Ct. 2003), where chiropractic service providers sought class certification for
allegedly improper polices and practices of health insurance companies. The court held that the
differential treatment of patients – some being granted and some being denied benefits – made it
unclear that the named representatives were consistently denied reimbursement.
Adequacy of representation
A court may presume the lack of a conflict of interest that would make a class
representative not adequate. Gregg v. Independence Blue Cross, 2004 WL 869063, *27 (Pa.
Com. Pl. Apr. 22, 2004).
A lack of funding by the representative plaintiff, without more, is not sufficient to
warrant denial of class certification. Where an attorney for a class representative ethically
advances costs and expenses to the representative, the adequate financing requirement of the
certification test is met. Weinberg v. Sun Co., Inc., 740 A.2d 1152, 1171 (Pa. Super. 1999), aff'd
in part and rev'd in part on other grounds, 565 Pa. 612, 777 A.2d 442 (2001). Where counsel
has agreed and is able to advance costs, a representative’s own limited financial resources are not
fatal to her adequacy. Janicek v. Prudential Ins. Co., 305 Pa. Super. 120, 451 A.2d 455 (Pa.
Super. 1982); Foultz v. Erie Insurance Exchange, 2002 WL 452115, *14 (Pa. Com. Pl. March
13, 2002). But where the representative lacks the financial resources and produces no evidence
of an agreement in place to assist in financing the action, adequacy may be lacking. See Keppley
v. School District of Twin Valley, 866 A.2d 1165 (Pa. Cmwlth. 2005).
The adequacy of representation prerequisite was not met where plaintiff's counsel failed
to promptly move for class certification within 30 days after the last pleading was due or seek an
extension, and counsel admitted he would need additional assistance but did not provide any
details about the qualifications of the unknown counsel.
Buynak v. Department of
Transportation, 833 A.2d 1159, 1166 (Pa. Cmwlth. 2003). The fact that one of the class
representatives was married to attorney allegedly representing class raised conflict of interest
concerns sufficient to require production of documents that plaintiff claimed were protected by
the attorney-client and work-product privileges. An affidavit executed by the attorney stating
that he did not have any financial interest in the action was insufficient to preclude the conflict of
interest challenge by defendants. Gocial v. Independence Blue Cross, 827 A.2d 1216, 1223 (Pa.
Super. 2003).
Fair and efficient method of resolving issues
Rule 1708’s requirement that a class action must constitute a fair and efficient method of
resolving the issues in dispute was the subject of several recent cases. A trial court’s decision
that recovery was likely to be so small in relation to the expense and effort of administering the
action as not to justify class certification was reversed in Dunn v. Allegheny County Property
Assessment Appeals and Review, 794 A.2d 416, 427 (Cmwlth. Ct. 2002). The appellate court
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pointed out that public policy considerations and the avowed purpose of the class action
procedure is to permit the aggregation of small claims that would otherwise go unlitigated in
individual actions. See also, Baldassari v. Suburban Cable TV Co. Inc., 808 A.2d 184 (Pa.
Super. 2002) (small recovery of $2.00 per class member, with aggregate potential claim of $1.2
million, warranted certification); Kelly v. County of Allegheny, 519 Pa. 213, 546 A.2d 608
(1988) (trial court abused discretion in denying class certification on ground that average
recovery would be $13.61 for each class member).
On the other hand, where class members would have substantial claims in individual
cases which would be economically feasible to pursue, class certification is not appropriate.
Savage Hyundai, Inc. v. North American Warranty Services, Inc., 60 Pa. D. & C. 4th 156 (Pa.
Com. Pl. 2002).
Rule 1708(a)(1) requires a court to determine whether common questions predominate
over any question affecting only individual members. This requirement was not met in Keppley
v. School District of Twin Valley, 866 A.2d 1165 (Pa. Cmwlth. 2005), where the court held
predominance lacking where each class member would be required to testify concerning, among
other things, their individual expectations of privacy. See also, Eisen v. Independence Blue
Cross, 839 A.2d 369 (Pa. Super. Ct. 2003) (range of insurer reactions to benefit claims created
variety of facts and legal claims which could not covered by one single proceeding); Green v.
Saturn Corp., 2001 WL 1807390, *5-7 (Pa. Com. Pl. Oct. 24, 2001) (false advertising and
misrepresentation claims would require reviewing reasons of each class member for purchasing
vehicle).
Management difficulties
Rule 1708(a)(2) governs manageability, but the consideration of potential difficulties in
managing a class action is not given a great deal of weight. For example, the ability to divide a
class into subclasses under Rule 1710(c) obviated any manageability issues presented where
some class members would be confronted by defenses while others would not, since the defenses
arose from common documents. Wurtzel v. Park Towne Place Associates Limited Partnership,
2002 WL 31487894 (Pa. Com. Pl. Nov. 5, 2002). See also, Tesauro v. The Quigley Corporation,
2002 WL 372947 (Pa. Com. Pl. Jan. 25, 2002) (potential choice of law issues for national class
do not support denying class certification; application of other states’ consumer protection laws
has no relevancy at certification stage of case), citing Janicek v. Prudential Ins. Co., 305 Pa.
Super. 120, 451 A.2d 455 (Pa. Super. 1982).
Another recent manageability decision is Parsky v. First Union Corporation, 51 Pa. D &
C. 4th 468 (Pa. Com. Pl. 2001)). In Parsky, a national class of investors brought claims for
breach of contract and breach of fiduciary duty arising from alleged tax liabilities as a result of
the conversion of common trust funds. In certifying the proposed class, the court held, among
other things, that no manageability problems were posed by applying both New Jersey and
Pennsylvania law; that there was a high risk of inconsistent decisions; and, that a recovery of
less than $50,000 for most class members was low enough to preclude separate actions for each
member. See also, In re Pennsylvania Baycol Third-Party Payor Litigation, 2005 WL 852135,
*9 (Pa. Com. Pl. April 4, 2005) (court will rely on ingenuity and aid of counsel, and upon its

PENNSYLVANIA

403

plenary authority, to control action to solve whatever management problems the litigation may
bring); Lewis v. Bayer AG, 2004 WL 1146692, *22 (Pa. Com. Pl. Mar. 19, 2004), where the
court held that problems of administration alone should not justify denial of an otherwise
appropriate class action (“given the prospect of a limited damage award and the expense of
proving a medical monitoring claim,” court held that a class action was the “only means
asymptomatic plaintiffs ha[d] to recover medical monitoring expenses.”).
A defendant’s threat to join additional defendants had potential to create manageability
problems, but threat itself was insufficient to preclude certification. Foultz v. Erie Insurance
Exchange, 2002 WL 452115, *16 (Pa. Com. Pl. March 13, 2002).
Where a court believed it would have to handle over a thousand separate trials on the
question of individual damages, class certification was denied. Savage Hyundai, Inc. v. North
American Warranty Services, Inc., 60 Pa. D. & C. 4th 156 (Pa. Com. Pl. 2002).
Settlement
Pennsylvania law requires that a class action may not be settled without a hearing and
court approval. PA. R. CIV. P. 1714(a). Class action settlements are not required to benefit all
class members equally. Gregg v. Independence Blue Cross, 2004 WL 869063, *47 (Pa. Com. Pl.
Apr. 22, 2004). The applicable standard for approving a class action settlement is the analysis
established by the Pennsylvania Supreme Court in Dauphin Deposit Bank and Trust Co., 556 Pa.
190, 197, 727 A.2d 1076, 1079-80 (1999). Seven factors should be considered to determine
whether a class action settlement should be approved:
(1)
(2)
(3)
(4)
(5)
(6)
(7)

the risks of establishing liability and damages;
the range of reasonableness of the settlement in light of the best possible
recovery;
the range of reasonableness of the settlement in light of all of the attendant risks
of litigation;
the complexity, expense and likely duration of the litigation;
the state of the proceedings and the amount of discovery completed;
the recommendations of competent counsel; and
the reaction of the class to the settlement.

Dauphin, 556 Pa. at 197, 727 A.2d at 1079-80. Proponents of a class action settlement
have the burden of proving that: (1) the settlement is not collusive, but was reached after arm’s
length negotiation; (2) the proponents are counsel experienced in similar cases; (3) there has
been sufficient discovery to enable counsel to act intelligently; and (4) the number of objectors
or their relative interest is small. Treasurer, State of Conn. ex rel. Keystone Venture V, L.P. v.
Ballard Spahr Andrews & Ingersoll LLP, 2004 WL 717236 (Pa. Com. Pl. Mar. 2, 2004) (court
declined to approve settlement where it found that parties did not sufficiently investigate facts
underlying claims and defenses).
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A settlement in a class action lawsuit is entitled to the initial presumption that it is fair.
Gregg v. Independence Blue Cross, 2004 WL 869063, *31 (Pa. Com. Pl. Apr. 22, 2004). The
factors required to establish this presumption are:
(1)
(2)
(3)
(4)

That the settlement has been arrived at by arm's-length bargaining;
That sufficient discovery has been taken or investigation completed to enable
counsel and the court to act intelligently;
That the proponents of the settlement are counsel experienced in similar litigation;
and
That the number of objectors or interests they represent is not large when
compared to the class as a whole.

Milkman v. American Travelers Life Insurance Co., 2002 WL 778272, *5 (Pa. Com. Pl.
Apr. 1, 2002) (citing HERBERT B. NEWBERG AND ALBA CONTE, 2 NEWBERG ON CLASS ACTIONS
§ 11.41 (3d ed. 1992)). In the absence of a binding Pennsylvania rule or case law, the Milkman
court adopted the procedure used for proposed settlement in federal class action suits. Milkman
v. American Travelers Life Insurance Company, 2001 WL 1807376 (Pa. Com. Pl. Nov. 26,
2001) (adopting two-step process for approval of class action settlements set forth in MANUAL
FOR COMPLEX LITIGATION, THIRD, § 30.41 at 237).
Notice to Class
To be effective and binding, the notice provided to a class must pass constitutional
muster. In Wilkes v. Phoenix Home Life Mutual Insurance Co., 2004 WL 1172979 (Pa. Super.
May 26, 2004), insureds and trustees of insurance trust brought an action against a life insurance
company to recover for misrepresentation, unfair trade practices, and breach of contract in
connection with the sale of a whole life policy with a vanishing premium obligation. The
Pennsylvania Superior Court held that genuine factual issues as to the constitutional adequacy of
the notice of proposed settlement of the class action precluded summary judgment on the res
judicata effect of the settlement. The court also held that the trial court had erred in granting
summary judgment to the insurance company because the class action notice was not
constitutionally adequate as a matter of law because some class members “arguably did not . . .
have the information or foresight needed to decide, intelligently, whether to stay in or opt out of
the class action. Id. at *7.
A plaintiff’s proposal that notice be posted on defendant’s website was denied; potential
prejudice to defendant outweighed plaintiff’s desire to minimize expense of sending notice
through defendant’s established methods of communication as provided in Rule 1712(c).
Tesauro v. The Quigley Corporation, 2002 WL 372947 (Pa. Com. Pl. Jan. 25, 2002).
Contact with Class Members
Pennsylvania law provides that the court may make orders to direct the conduct
of parties to a class action and that notice to members of the class “may be given in such a
manner as the court may direct.” Pa. R.C.P 1713. In Pennsylvania Orthopaedic Society v.
Independence Blue Cross, 885 A.2d 542 (Pa. Super. 2005), health insurance companies appealed
the lower court’s order enjoining named medical societies/associations and all others acting on
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their behalf from communicating with class members about the class action settlement without
prior approval by the court. The Superior Court upheld the trial court’s injunction as appropriate
where its order was based on a finding that “communications sent by certain lawyers and
medical associates to the members of the settlement class were false, misleading, and
confusing….” Id. at 547. The injunctive order was appropriate and satisfied first amendment
concerns, where "the limitation on speech furthered the compelling interest of ensuring that the
class members’ decisions to participate or opt out were based on an independent analysis of their
own self-interest.” Id.
Effect of Arbitration Clause on Class Actions
Consumer agreements which explicitly preclude class wide litigation or
arbitration are invalid since they are contrary to public policy. Thibodeau v. Comcast, 2006 WL
416863 (Pa. Com. Pl. Jan 27, 2006). Class wide litigation or arbitration best serves
Pennsylvania’s dual public policy interests respecting and favoring arbitration agreements as
well as allowing individuals who believe they have been wronged to have an economically
feasible route to obtain relief from large institutions. The court in Thibodeau noted that while
public policy considerations allow class action arbitration even if an arbitration agreement does
not explicitly so provide, the court’s control of class action litigation is also of such public
importance that an action can only be referred to arbitration after a court determines the
appropriateness of certification. Id. at *4. The Thibodeau case is currently on appeal.
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PENNSYLVANIA RULES GOVERNING CLASS ACTIONS RULES 1701-1716 OF THE PENNSYLVANIA RULES OF CIVIL PROCEDURE
Rule 1701. Definition. Conformity
(a)

As used in this chapter “Class action” means any action brought by or against
parties as representatives of a class until the court by order refuses to certify it as
such or revokes a prior certification under these rules.

(b)

Except as otherwise provided in this chapter, the procedure in a class action shall
be in accordance with the rules governing the form of action in which relief is
sought.

Rule 1702. Prerequisites to a Class Action
One or more members of a class may sue or be sued as representative parties on behalf of
all members in a class action only if
(1)

the class is so numerous that joinder of all members is impracticable;

(2)

there are questions of law or fact common to the class;

(3)

the claims or defenses of the representative parties are typical of the claims or
defenses of the class;

(4)

the representative parties will fairly and adequately assert and protect the interests
of the class under the criteria set forth in Rule 1709; and

(5)

a class action provides a fair and efficient method for adjudication of the
controversy under the criteria set forth in Rule 1708.

Rule 1703. Commencement of Action. Assignment to a Judge
(a) A class action shall be commenced only by the filing of a complaint with the
prothonotary.
(b) Upon the filing of the complaint the action shall be assigned forthwith to a judge who
shall be in charge of it for all purposes.
Rule 1704. Form of the Complaint
(a)

The complaint shall include in its caption the designation “Class Action.”
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(b)

The complaint shall contain under a separate heading, styled "Class Action
Allegations", averments of fact in support of the prerequisites of Rule 1702 and
the criteria specified in Rules 1708 and 1709 on which the plaintiff relies.

(c)

The plaintiff may join in the complaint claims for equitable, declaratory and
monetary relief arising out of the same transaction or occurrence or series of
transactions or occurrences.

Rule 1705. Preliminary Objections
All preliminary objections to the complaint permissible under Rule 1028(a) shall be
raised at one time. Issues of fact with respect to the Class Action Allegations may not be raised
by preliminary objections but shall be raised by the answer.
Rule 1706. Form of the Answer
In all actions the averments of fact under "Class Action Allegations" shall be deemed
admitted unless denied in conformity with Rule 1029.
Rule 1706.1. Joinder of Additional Defendants
Any defendant or additional defendant may only join as an additional defendant any
person, whether or not a party to the action, who may be
(1)

solely liable on the plaintiff's cause of action; or

(2)

liable over to the joining party on the plaintiff's cause of action, or

(3)

jointly or severally liable with the joining party on the plaintiff's cause of action.

Note: The three bases of joinder provided by this rule are identical to the bases of joinder
provided by Rule 2252(a)(1) through (3) governing the joinder of additional defendants
generally.
Rule 1707. Motion for Certification of Class Action. Time for Filing. Hearing
(a)

Within thirty days after the pleadings are closed or within thirty days after the last
required pleading was due, the plaintiff shall move that the action be certified as a
class action. The court may extend the time for cause shown. If the plaintiff fails
to move for certification, the court if so notified shall promptly set a date for a
certification hearing.

(b)

The court may postpone the hearing to a later date pending the disposition of
other motions or to permit discovery with respect to the class action issues.
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(c)

The hearing shall be limited to the Class Action Allegations. In determining
whether to certify the action as a class action the court shall consider all relevant
testimony, depositions, admissions and other evidence.

Note: See Rule 1710(a) for the form of the court's opinion and order.
Rule 1708. Criteria for Certification. Determination of Class Action as Fair
and Efficient Method of Adjudication
In determining whether a class action is a fair and efficient method of adjudicating the
controversy, the court shall consider among other matters the criteria set forth in subdivisions (a),
(b) and (c).
(a)

Where monetary recovery alone is sought, the court shall consider
(1)

whether common questions of law or fact predominate over any question
affecting only individual members;

(2)

the size of the class and the difficulties likely to be encountered in the
management of the action as a class action;

(3)

whether the prosecution of separate actions by or against individual
members of the class would create a risk of
(i)

inconsistent or varying adjudications with respect to individual
members of the class which would confront the party opposing the
class with incompatible standards of conduct;

(ii)

adjudications with respect to individual members of the class
which would as a practical matter be dispositive of the interests of
other members not parties to the adjudications or substantially
impair or impede their ability to protect their interests;

(4)

the extent and nature of any litigation already commenced by or against
members of the class involving any of the same issues;

(5)

whether the particular forum is appropriate for the litigation of the claims
of the entire class;

(6)

whether in view of the complexities of the issues or the expenses of
litigation the separate claims of individual class members are insufficient
in amount to support separate actions;

(7)

whether it is likely that the amount which may be recovered by individual
class members will be so small in relation to the expense and effort of
administering the action as not to justify a class action.
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(b)

(c)

Where equitable or declaratory relief alone is sought, the court shall consider
(1)

the criteria set forth in subsections (1) through (5) of subdivision (a), and

(2)

whether the party opposing the class has acted or refused to act on grounds
generally applicable to the class, thereby making final equitable or
declaratory relief appropriate with respect to the class.

Where both monetary and other relief is sought, the court shall consider all the
criteria in both subdivisions (a) and (b).

Rule 1709. Criteria for Certification. Determination of Fair and Adequate
Representation
In determining whether the representative parties will fairly and adequately assert and
protect the interests of the class, the court shall consider among other matters
(1)

whether the attorney for the representative parties will adequately represent the
interests of the class,

(2)

whether the representative parties have a conflict of interest in the maintenance of
the class action, and

(3)

whether the representative parties have or can acquire adequate financial
resources to assure that the interests of the class will not be harmed.

Rule 1710. Order Certifying or Refusing to Certify a Class Action. Revocation.
Amendment. Findings and Conclusions
(a)

In certifying, refusing to certify or revoking a certification of a class action, the
court shall set forth in an opinion accompanying the order the reasons for its
decision on the matters specified in Rules 1702, 1708 and 1709, including
findings of fact, conclusions of law and appropriate discussion.

(b)

In certifying a class action, the court shall set forth in its order a description of the
class.

(c)

When appropriate, in certifying, refusing to certify or revoking a certification of a
class action the court may order that
(1)

the action be maintained as a class action limited to particular issues or
forms of relief, or
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(2)

a class be divided into subclasses and each subclass treated as a class for
purposes of certifying, refusing to certify or revoking a certification and
that the provisions of these rules be applied accordingly.

(d)

An order under this rule may be conditional and, before a decision on the merits,
may be revoked, altered or amended by the court on its own motion or on the
motion of any party. Any such supplemental order shall be accompanied by a
memorandum of the reasons therefor.

(e)

If certification is refused or revoked, the action shall continue by or against the
named parties alone.

Rule 1711. The Plaintiff Class. Exclusion. Inclusion
(a)

Except as provided in subdivision (b) or as otherwise provided by the court, in
certifying a plaintiff class or subclass the court shall state in its order that every
member of the class is included unless by a specified date a member files of
record a written election to be excluded from the class.

(b)

If the court finds that
(1)

the individual claims are substantial, and the potential members of the
class have sufficient resources, experience and sophistication in business
affairs to conduct their own litigation; or

(2)

other special circumstances exist which are described in the order, the
court may state in its order that a person shall not be a member of the
plaintiff class or subclass unless by a specified date the person files of
record a written election to be included in the class or subclass.

Rule 1712. Order. Notice of Action
(a)

After the entry of the order of certification and after hearing the parties with
respect to the notice to be given, the court shall enter a supplementary order
which shall prescribe the type and content of notice to be used and shall specify
the members to be notified. In determining the type and content of notice to be
used and the members to be notified, the court shall consider the extent and nature
of the class, the relief requested, the cost of notifying the members and the
possible prejudice to be suffered by members of the class or by other parties if
notice is not received. The court may designate in the notice a person to answer
inquiries from, furnish information to or receive comments from members or
potential members of the class with respect to the notice.

(b)

The court may require individual notice to be given by personal service or by mail
to all members who can be identified with reasonable effort. For members of the
class who cannot be identified with reasonable effort or where the court has not
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required individual notice, the court shall require notice to be given through
methods reasonably calculated to inform the members of the class of the
pendency of the action. Such methods may include using a newspaper, television
or radio or posting or distributing through a trade, union or public interest group.
(c)

The notice shall be prepared by and given at the expense of the plaintiff in the manner
required by the order. A proposed form of notice shall be submitted for approval to the
court and to all named defendants, who may file objections thereto within ten days. The
court may require a defendant to cooperate in giving notice by taking steps which will
minimize the plaintiff's expense including the use of the defendant's established
methods of communication with members of the class, provided, however, that any
additional costs thereby incurred by the defendant shall be paid by the plaintiff.

Note: Illustrative of the means of reducing the expense of individual notice is the inclusion of the
notice in a mailing normally made by the defendant to members of the class.
(d)

If a defendant asserts a counterclaim against a plaintiff class or subclass, the
expense of a combined notice of the plaintiff's claim and of the defendant's
counterclaim shall be allocated between the parties as the court may order.

Rule 1713. Conduct of Actions
(a)

In the conduct of actions to which this rule applies, the court may make
appropriate orders
(1)

determining the course of proceedings or prescribing measures to prevent
undue repetition or complication in the presentation of evidence or
argument;

(2)

requiring, for the protection of the members of the class or otherwise for
the fair conduct of the action, that notice, other than notice under Rule
1712, be given in such manner as the court may direct to some or all of the
members of any step in the action, or of the proposed extent of the
judgment, or of the opportunity of members to signify whether they
consider the representation fair and adequate;

(3)

permitting an interested person to intervene in accordance with Rule 2326
et seq. governing Intervention;

(4)

imposing conditions on the representative party or an intervener;

(5)

taking any action to assure that the representative party adequately
represents the class;

(6)

dealing with other administrative or procedural matters.
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(b)

Any such order may be revoked, altered or amended as may be appropriate from
time to time.

Rule 1714. Compromise. Settlement. Discontinuance
(a)

No class action shall be compromised, settled or discontinued without the
approval of the court after hearing.

(b)

Prior to certification, the representative party may discontinue the action without
notice to the members of the class if the court finds that the discontinuance will
not prejudice the other members of the class.

(c)

If an action has been certified as a class action, notice of the proposed
compromise, settlement or discontinuance shall be given to all members of the
class in such manner as the court may direct.

Rule 1715. Judgment
(a)

Except by special order of the court, no judgment by default or on the pleadings
or by summary judgment may be entered in favor of or against the class until the
court has certified or refused to certify the action as a class action.

(b)

A judgment entered on preliminary objections in a class action before certification
shall bind only the named parties to the action.

(c)

A judgment entered in an action certified as a class action shall be binding on all
members of the class except as otherwise directed by the court.

(d)

In all cases the judgment shall be framed by the court and shall specify or
describe the parties who are bound by its terms.

Rule 1716. Counsel Fees
In all cases where the court is authorized under applicable law to fix the amount of
counsel fees it shall consider, among other things, the following factors:
(1)

the time and effort reasonably expended by the attorney in the litigation;

(2)

the quality of the services rendered;

(3)

the results achieved and benefits conferred upon the class or upon the public;

(4)

the magnitude, complexity and uniqueness of the litigation; and

(5)

whether the receipt of a fee was contingent on success.
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RHODE ISLAND
1.

Comparison with Rule 23 of the Federal Rules of Civil Procedure

Rule 23 of the Rhode Island Superior Court Rules of Civil Procedure is nearly identical
to Rule 23 of the Federal Rules of Civil Procedure. This was achieved through substantial
revisions of the rule made in a 1991 amendment, by a Supreme Court order, dated and effective
April 17, 1991. In 1995 there was another amendment that made only stylistic changes in
paragraph (c)(2), by Superior Court order dated June 12, 1995 and approved by the Supreme
Court on June 13, 1995, effective September 5, 1995. In 1998, however, the United States
Supreme Court adopted Rule 23(f) of the Federal Rules of Civil Procedure, which explicitly
allows the federal courts of appeals, in their discretion, to entertain immediate appeals of a
federal district court grant or denial of class certification. In 2003, the United States Supreme
Court also adopted Rule 23(g), which addresses appointment of class counsel, and Rule 23(h),
which addresses award of attorney fees. Rhode Island has not adopted paragraphs (f), (g), or (h)
of the Federal Rule.
2.

Case Law Interpreting Rule 23

Rule 23 requires the class proponent to make a timely motion to certify the suit as a class
action and to present evidence from which the court can conclude that class certification
requirements are met. Cabana v. Littler, 612 A.2d 678, 686 (R.I. 1992); Cazabat v.
Metropolitan Prop. & Cas. Ins. Co., No. KC99-544, 2001 WL 267762 (R.I. Super. Feb. 23,
2001). The court must find that a class action will fairly ensure the adequate representation of
alleged parties as a condition precedent to the maintenance of a class action. Cabana, 612 A.2d
at 685. The hearing on class certification should be held as soon as practicable, must be on the
record, and may not be substituted by an unrecorded chambers conference. Id. The parties may
not stipulate the existence of a class in lieu of an independent judicial determination made after
an on the record hearing. Id. The initial burden by the party pleading class action is not heavy,
but requires more than mere conjective and conclusory allegations. Id. at 686. The burden
requires a showing that (1) there are a sufficient number of class members to make joinder
impracticable, (2) there are common legal or factual issues which can be effectively adjudicated
by the court on a classwide basis, (3) the claims of the chosen representative are typical of those
of the members of the class, and (4) the chosen representative and attorney will vigorously and
adequately represent the interests of all class members. Id. at 685.
One of the reasons for this light burden is that an initial determination of class
certification is not final. Id. at 686. The court can modify its order granting class certification at
any time up to final judgment. Id. The Supreme Court will independently review plaintiff's
motion to certify a class when the order was a pro forma statement granting the motion to certify
class without accompanying findings of fact and without record or transcript from hearing on
Paul V. Curcio and Linda A. Mayer of Adler Pollock & Sheehan P.C. (“AP&S”). Mr. Curcio, a partner at AP&S,
received his undergraduate degree from Hamilton College and his law degree from Vanderbilt University, where he
served as editor-in-chief of the school’s international law review. Ms. Mayer, an associate at AP&S, received her
undergraduate degree from The American University and her law degree from George Washington University,
where she served as a member of the Public Contract Law Journal.
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class certification. Id. at 685. The standard of review on appeal from a trial justice's decision to
certify a class is the same as the standard of review of findings of fact made by a trial justice
sitting without a jury. The finding is accorded great deference and will not be disturbed unless
the trial justice misconceived material evidence. Id.; Pereira v. Tellier, 583 A.2d 523, 524 (R.I.
1990); Smith v. Boyd, 553 A.2d 131, 134 (R.I. 1989).
Rule 23(a)
Numerosity: The pleading party of a class action suit must show that there are a
sufficient number of class members to make joinder impracticable. Cabana, 612 A.2d at 685.
"Class actions have been awarded judicial recognition in this jurisdiction when the interested
parties to a suit are numerous." Seibert v. Clark, 619 A.2d 1108, 1111 (R.I. 1993) (quoting
Johnston Businessmen's Ass'n v. Aarussillo, 274 A.2d 433, 435 (R.I. 1971)).
The Rhode Island Supreme Court has permitted taxpayers to maintain a class action by
the filing of a bill in equity which questions the validity of the whole tax and its assessment on
every person taxed. In these circumstances the court has ruled that equity shall take jurisdiction
of suits brought by one or more taxpayers who are suing in their own behalf and in behalf of all
other taxpayers, in order to avoid multiplicity of suits. Johnston, 274 A.2d at 435. If there is a
conflict between Rule 23(a) and the statute, Gen. Laws 1956, § 44-5-27, as amended by P.L.
1968, chap. 163, sec. 2, which bars a taxpayer's suit as a class action, the rule prevails over the
statute. Id. at 436.
Commonality: The party pleading class action must show that there are common legal
and factual issues which can efficiently be adjudicated by the court on a classwide basis.
Cabana, 612 A.2d at 685. The commonality requirement in Rule 23(a)(2) requires more than a
technical consistency among the legal and factual issues raised. It also requires that a
commonality of "interest" in the action's outcome exist among prospective class members. See
Cohen v. Harrington, 722 A.2d 1191, 1196-7 (R.I. 1999). Commonality may arise when every
member of a purported class receives a document which becomes the main issue of litigation.
Hanoian v. Blue Cross and Blue Shield of Rhode Island, C.A. No. 96-2579, 2002 WL 31097767
*5 (R.I. Super. Sept. 18, 2002). “The need for individual damages calculations, however, does
not diminish the appropriateness of class action certification where common questions as to
liability predominate.” Decesare v. Lincoln Benefit Life Co., 852 A.2d 474, 488 (R.I. 2004)
(quoting Seidman v. American Mobile Systems, Inc., 157 F.R.D. 354, 366 (E.D. Pa. 1994)).
Typicality/Adequacy: A named-class plaintiff or a named-class defendant may
represent the interests of others who are absent from the court, so long as the claims of the
chosen representative are typical of those members of the class and the representative and
attorney will vigorously and adequately represent the interests of all class members. Cabana,
612 A.2d at 685. “As long as the representative plaintiff and the class are injured by the same
sequence of events, factual discrepancies among the various claims will not defeat typicality.”
Hanoian, at *6 (citing Baby Neal v. Casey, 43 F.3d 48, 56 (3d Cir. 1994). The class
representative must have a personal stake in the controversy, an injury in fact, before they will
have standing to assert the broader claims of the public at large. Rhode Island Ophthalmological
Soc. v. Cannon, 317 A.2d 124, 130 (R.I. 1974).
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The Rhode Island Superior Court recently noted that there the following two factors must
be considered when determining whether the adequacy and fairness requirements are satisfied:
(1) whether counsel for the representative plaintiff is qualified, experience and generally able to
conduct the proposed litigation; and (2) no conflict of interest may exist between the
representative plaintiff and any of the proposed class members. Hanoian, at *7 (internal
quotations and citations omitted).
Rule 23(b).
Declaratory and Injunctive Relief: Rule 23(b)(2) authorizes the Court to certify a class
to grant final injunctive relief or corresponding declaratory relief with respect to the entire class
if the party opposing the class has acted or refused to act on grounds generally applicable to the
class. Cabana, 612 A.2d at 685; Decesare, at 488-489. A court may only grant class
certification based upon Rule 23(b) to protect all the members of the class. See Cazabat v.
Metropolitan Property and Casualty Ins. Co., No. KC99-544, 2001 WL 267762 at *5-6 (denying
class certification based upon Rule 23(b)(2) because defendant did not act or refuse to act on
grounds generally applicable to the class as a whole and stating that injunctive relief was best
decided on a case by case basis). However, Rule 23 does not require that every member of the
proposed class actually be aggrieved by or desire to challenge the defendant’s conduct. Rather,
Rule 23(b)(2) requires that “each member of the proposed class would have standing to
challenge the defendant’s conduct if he/she so chose to because the conduct at issue is common
to all class members.” Hanoian, at *8 (granting class certification based upon Rule 23(b)(2))
(internal quotations and citations omitted). Moreover, “requests for specific performance of a
contract are routinely recognized as an appropriate subject for Rule 23(b)(2) class certification.”
Decesare, at 490 (finding equitable relief of specific performance of an annuity contract was the
only relief that fully restored the class to its previous position).
Predominance: Rule 23(b)(3) requires that a party pleading class action show that
questions of law or fact common to the class members predominate over any questions affecting
only individual members. The Rhode Island Supreme Court has stated that if a court determines
class certification under Rule 23(b)(2), it should not proceed to analyze class certification under
Rule 23(b)(3). Decesare, at 490. Specifically, the Rhode Island Supreme Court stated that
“courts prefer that classes proceed under Rule 23(b)(2) because of its broader res judicata effect.
Courts should proceed under Rule 23(b)(3) only when the class is heterogeneous in composition,
thereby necessitating the additional procedural protections afforded by opt-out and notice.”
Decesare, at 490 (citations omitted).
Although no precise test controls the predominance inquiry, the existence of questions
peculiar to specific class members undermines the predominance element when the uncommon
questions are significant and numerous. Zarrella v. Minnesota Mutual Life Insurance, Co., 824
A.2d 1249, 1263 (R.I. 2003) (citing Amchem Prod., Inc. v. Windsor, 521 U.S. 591, 622-24
(1997); see also Cazabat, 2001 WL at **6-9 (denying class certification based upon Rule
23(b)(3) because “the individual questions that arise in determining liability and damages [for]
each separate [class member] are too numerous to assure and efficiently run and managed trial”).
The presence of non-uniform representations by a defendant's agents renders each representation
inherently individualized thus undermining predominance. See Zarrella, at 1264. Individual
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issues of reliance on non-uniform representations and differences in state laws also make claims
unsusceptible to class treatment. See id. at 1264.
Superiority: Rule 23(b)(3) requires that in order to receive class certification, a “class
action is superior to other available methods for the fair and efficient adjudication of the
controversy.” Super. Ct. R. Civ. P. 23(b)(3). The Court must consider the following four factors
to determine wither this requirement is satisfied: “(A) the interest of members of the class in
individually controlling the prosecution or defense of separate actions; (B) the extent and nature
of any litigation concerning the controversy already commenced by or against members of the
class; (C) the desirability or undesirability of concentrating the litigation of the claims in the
particular forum; (D) the difficulties likely to be encountered in the management of a
classification.” Id. Rule 23(b)(3)(D), “which commonly is referred to as ‘manageability,’ is a
consideration that encompasses the whole range of practical problems that may render the class
action format inappropriate for a particular suit.” Zarrella, at 1265 (internal quotations and
citations omitted). A class action is unmanageable when there is a need to inquire into facts that
are specific to individual class members and consider those facts in the context of varying state
laws. Id.; see also, Hanoian, at *11 (finding the manageability required satisfied).
Rule 23(c)(1).
Where class certification was not governed by federal rule in state suit, the court found
that the time guidelines in Federal Rule 23(c)(1) of "as soon as practicable" in determining
certification would apply. Cabana, 612 A.2d at 686. Looking to federal cases on the issue of
timeliness of requests for class certification, the Rhode Island Supreme Court recently noted that
each motion for certification must be reviewed on the facts and circumstances of the particular
case and there is no set deadline by which the court must act. Zarrella, at 1263 n.16 (citations
and quotations omitted); see also, Hanoian, at *12 (finding motion for class certification two and
one half years after case filed was timely based upon specific facts and circumstances at hand).
Rule 23(d).
Rule 23(d) grants the court power to subdivide, modify, or decertify the class at any time
prior to judgment and serves as a vehicle through which the court can change its initial
determination as the case develops. Cabana, 612 A.2d at 686. This low threshold allows the
class proponent to meet its burden at an early stage in order to alert all parties that the suit will
proceed as a class action. Cabana, 612 A.2d at 686. Rule 23(d) does not require notice in every
class action, but is used instead to ensure the adequacy of the representation of the class. Testa v.
City of Providence, 572 A.2d 1336, 1338 (R.I. 1990). Notice is not required when there is no
suggestion that representation is inadequate or problematic, when all members have common
residence in the jurisdiction, when the amounts of money involved are so small that it is not
economical for everyone to join suit individually or to file a separate suit, and when notice will
be an unreasonable expenditure. Id. In addition, due process does not require that each class
member must opt in to the class action, nor is it necessary for purposes of allowing class
members to opt out. Id.
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3.

Miscellaneous Comments

a.
Jurisdiction. When injunctive relief sought fails to bring a class action within the
exclusive equity jurisdiction of the Superior Court, each class member must satisfy the $5,000
jurisdictional threshold required under R.I. Gen. Laws §8-2-14. Freitas v. First New Hampshire
Mortgage Corp., C.A. No. 98-0022, (J. Hurst)(Bench Decision March 15, 2000); Hanoian, at *4
(stating that the individual claims of purported class members were divisible and each individual
claim did not exceed the $5,000, but granting jurisdiction because plaintiff sought equitable
relief in the form of a mandatory injunction). Neither a request for declaratory relief seeking
simple factual determinations, nor a plea for general injunctive relief, excepted class members
from meeting the monetary jurisdictional requirements in a consumer class action based
predominantly on breach of contract. See id.
In 2004, the Rhode Island Supreme Court held that claims for damages under the
Deceptive Trade Practice Act “either individually or in the aggregate, need not reach the $5,000
jurisdictional threshold. . . . [T]he Superior Court has jurisdiction to hear all case or class actions
that allege ‘any ascertainable loss’ suffered as a result of unlawful trade practices” under the
Deceptive Trade Practice Act. Park v. Ford Motor Co., 844 A.2d 687 (R.I. 2004) (finding that
even though the individual class claims did not exceed $200 per class member, the class claims
should be allowed to proceed in Superior Court because the claims were brought under the
Deceptive Trade Practice Act, which explicitly allows Superior Court actions no matter how
large or small the claims are).
b.
Waiver. A class action is waived when a trial justice never determines that a
class action was formed and when plaintiffs fail to brief or argue the issue of class action, in
addition to failing to meet 23(a) requirements. Lee v. Nielsen, 388 A.2d 1176 (R.I. 1978);
Berberian v. New England Tel. & Tel. Co., 369 A.2d 1109 (R.I. 1977).
c.
Attorney's Fees. Rhode Island law does not support the award of attorney's fees
to the representative of a non-prevailing defendant class. Western Sur. Co. v. Lums of Cranston,
Inc., 618 F.2d 854 (1st Cir. 1980).
d.
Conflict Between Rule and Statute. The requirement that a plaintiff bringing a
"Quiet Title" action under R.I. Gen. Laws §34-16-5 name all persons with potentially adverse
claims is superseded by Rule 23 when the excessive number of defendants makes it
impracticable and any named defendant will fairly ensure adequate representation of all. See
Gammons v. Caswell, 447 A.2d 361, 365 (R.I. 1982).

RHODE ISLAND

418

RULE 23 OF THE RHODE ISLAND SUPERIOR COURT RULES OF CIVIL
PROCEDURE
RULE 23. Class Actions.
(a)
Prerequisites to a Class Action. One or more members of a class may sue or be
sued as representative parties on behalf of all only if (1) the class is so numerous that joinder of
all members is impracticable, (2) there are questions of law or fact common to the class, (3) the
claims or defenses of the representative parties are typical of the claims or defenses of the class,
and (4) the representative parties will fairly and adequately protect the interests of the class.
(b)
Class Actions Maintainable. An action may be maintained as a class action if the
prerequisites of subdivision (a) are satisfied, and in addition:
(1)
The prosecution of separate actions by or against individual members of
the class would create a risk of:
(A)
Inconsistent or varying adjudications with respect to individual
members of the class which would establish incompatible standards of conduct
for the party opposing the class, or
(B)
Adjudications with respect to individual members of the class
which would as a practical matter be dispositive of the interests of the other
members not parties to the adjudications or substantially impair or impede their
ability to protect their interests; or
(2)
The party opposing the class has acted or refused to act on grounds
generally applicable to the class, thereby making appropriate final injunctive relief or
corresponding declaratory relief with respect to the class as a whole; or
(3)
The court finds that the questions of law or fact common to the members
of the class predominate over any questions affecting only individual members, and that a
class action is superior to other available methods for the fair and efficient adjudication of
the controversy. The matters pertinent to the findings include: (A) the interest of
members of the class in individually controlling the prosecution or defense of separate
actions; (B) the extent and nature of any litigation concerning the controversy already
commenced by or against members of the class; (C) the desirability or undesirability of
concentrating the litigation of the claims in the particular forum; (D) the difficulties likely
to be encountered in the management of a classification.
(c)
Determination by Order Whether Class Action to Be Maintained; Notice;
Judgment; Actions Conducted Partially as Class Actions.
(1)
As soon as practicable after the commencement of an action brought as a
class action, the court shall determine by order whether it is to be so maintained. An order
under this subdivision may be conditional, and may be altered or amended before the
decision on the merits.
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(2)
In any class action maintained under subdivision (b)(3), the court shall
direct to the members of the class the best notice practicable under the circumstances,
including individual notice to all members who can be identified through reasonable
effort. The notice shall advise each member that (A) the court will exclude the member
from the class if the member so requests by a specified date; (B) the judgment, whether
favorable or not, will include all members who do not request exclusion; and (C) any
member who does not request exclusion may, if the member desires, enter an appearance
through counsel.
(3)
The judgment in an action maintained as a class action under subdivision
(b)(1) or (b)(2), whether or not favorable to the class, shall include and describe those
whom the court finds to be members of the class. The judgment in an action maintained
as a class action under subdivision (b)(3), whether or not favorable to the class, shall
include and specify or describe those to whom the notice provided in subdivision (c)(2)
was directed, and who have not requested exclusion, and whom the court finds to be
members of the class.
(4)
When appropriate (A) an action may be brought or maintained as a class
action with respect to particular issues, or (B) a class may be divided into subclasses and
each subclass treated as a class, and the provisions of this rule shall then be construed and
applied accordingly.
(d)
Orders in Conduct of Actions. In the conduct of actions to which this rule
applies, the court may make appropriate orders: (1) determining the course of proceedings or
prescribing measures to prevent undue repetition or complications in the presentation of evidence
or argument; (2) requiring, for the protection of the members of the class or otherwise for the fair
conduct of the action, that notice be given in such manner as the court may direct to some or all
of the members of any step in the action, or of the proposed extent of the judgment, or of the
opportunity of members to signify whether they consider the representation fair and adequate, to
intervene and present claims or defenses, or otherwise to come into the action; (3) imposing
conditions on the representative parties or on intervenors; (4) requiring that the pleadings be
amended to eliminate therefrom allegations as to representation of absent persons, and that the
action proceed accordingly; (5) dealing with similar procedural matters. The orders may be
combined with an order under Rule 16, and may be altered or amended as may be desirable from
time to time.
(e)
Dismissal or Compromise. A class action shall not be dismissed or compromised
without the approval of the court, and notice of the proposed dismissal or compromise shall be
given to all members of the class in such manner as the court directs.
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SOUTH CAROLINA
1.

Comparison with Rule 23 of the Federal Rules of Civil Procedure

Rule 23 of the South Carolina Rules of Civil Procedure, while derived from F.R.C.P. 23,
differs significantly from its federal counterpart. The South Carolina rule incorporates the four
prerequisites to class certification found in F.R.C.P. 23(a) and adds a fifth prerequisite, requiring
that the amount in controversy for each member of the class be at least $100.00, except where
the relief primarily sought is injunctive or declaratory in nature.
Conspicuously absent from the state rule, however, is the language contained in F.R.C.P.
23(b). While F.R.C.P. 23(b)(3) explicitly requires the plaintiffs in certain federal class actions to
show that common questions of law or fact predominate over individual questions, and that the
class action device be superior to other available methods for adjudication in order for the class
to merit certification, a class action brought under the state rule arguably imposes no formal
requirements beyond those specified in S.C.R.C.P. 23(a). Also absent from the state rule is the
provision found in F.R.C.P. 23(f), which provides for interlocutory appeals of class certification
in federal cases. Class certification is not immediately appealable in South Carolina state court
cases unless there are other issues that are immediately appealable. See Ferguson v. Charleston
Lincoln/Mercury, Inc., 344 S.C. 502, 544 S.E.2d 285 (S.C. App. 2001), affirmed as modified,
349 S.C. 558, 564 S.E.2d 94 (S.C. 2002); Pruitt v. Bowers, 330 S.C. 483, 499 S.E.2d 205 (S.C.
App. 1998); see also Hite v. Thomas & Howard Co., 305 S.C. 358, 409 S.E.2d 340 (S.C. 1991),
overruled on other grounds sub nom. Huntley v. Young, 319 S.C. 559, 462 S.E.2d 860 (S.C.
1995).
With regard to the remaining subsections of S.C.R.C.P. 23, two contain language also
found in F.R.C.P. 23. S.C.R.C.P. 23(c) is identical to F.R.C.P. 23(e). S.C.R.C.P. 23(d)(1)
corresponds directly with F.R.C.P. 23(c)(1). The balance of the text of S.C.R.C.P. 23 differs
substantially from the federal rule.
Rules 23(b)(1) and 23(b)(2) provide special procedures for derivative actions by
shareholders and actions relating to unincorporated associations, respectively.
South Carolina’s Rule 23(d)(2) authorizes the court to “impose such terms as shall fairly
and adequately protect the interests of the persons on whose behalf the action is brought or
defended.” S.C.R.C.P. 23(d)(2) specifically authorizes the court to issue notices to absent class
members in order that their interests may be fully protected, and S.C.R.C.P. 23(d)(3) provides
that the court, at its discretion, may issue orders to modify the pleadings or the class bound by
the action so that all parties to the action may be adequately represented.

B. Randall Dong holds a B.A., magna cum laude, from Mississippi State University and a J.D. from the Law School
at the University of Virginia. He has extensive experience in representing plaintiffs in class actions relating to
consumer protection and financial services liability. After fifteen years of private practice, he joined the Legal Staff
of the Public Service Commission of South Carolina in January 2006.
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2.

Case Law Interpreting Rule 23
a.

Relationship Between State and Federal Rule 23

There are only a few appellate decisions construing Rule 23 of the South Carolina Rules
of Civil Procedure, adopted in 1985. While there are many substantive differences between the
South Carolina rule and the federal rule, the courts have nevertheless relied upon federal cases
for guidance, since the state version of Rule 23 was derived from the federal rule. See Gardner
v. Newsome Chevrolet-Buick, Inc., 304 S.C. 328, 331, 404 S.E.2d 200, 201-02 (S.C. 1991).
The differences between the state rule and the federal rule merit further discussion.
While one commentator has written that the omission of the language contained in F.R.C.P.
23(b) represents an effort by the drafters of the South Carolina Rules “to avoid the expansive
federal concept of the class action,” Flanagan, James F., SOUTH CAROLINA CIVIL PROCEDURE, 2D
ED. (S.C. Bar CLE Div. 1996), at 182, the South Carolina Court of Appeals, in Premium
Investment Corp. v. Green, 283 S.C. 464, 471, 324 S.E.2d 72, 76 (S.C. App. 1984), describes the
federal rule as having “more stringent requirements” than the state rule. More recently, the
South Carolina Supreme Court has, in two recent cases, explicitly rejected the notion that the
state rule is more restrictive than the federal rule.
In Littlefield v. S.C. Forestry Commission, 337 S.C. 348, 523 S.E.2d 781 (S.C. 1999), the
South Carolina Supreme Court found that the trial court had abused its discretion in denying
class certification based upon federal grounds not present in the state rule. Similarly, in Kennedy
v. S.C. Retirement System, 24 Employee Benefits Cas. (BNA) 2859 (S.C. 2000), withdrawn on
unrelated grounds and superseded by substituted opinion, 345 S.C. 339, 549 S.E.2d 243,
rehearing denied, 349 S.C. 531, 534 S.E.2d 322 (S.C. 2001), the Court reversed the trial court’s
denial of class certification based upon “judicial economy” and “necessity,” finding that the
lower court had impermissibly “graft[ed] requirements from federal class action case law onto
our state rule analysis.”
However, in Gardner v. S.C. Dept. of Revenue, 353 S.C. 1, 577 S.E.2d 190 (S.C. 2003),
the state supreme court cited several federal cases and interpreted the “commonality” provision
of S.C.R.C.P. 23(a)(2) to require that a “determinative critical issue overshadow[] all other
issues.” 353 S.C. at 21, 577 S.E.2d at 201. The court stated: “A representative class cannot
exist where the court must investigate each plaintiff’s prejudice claim where it is one of the two
predominate [sic] issues in the case. Requiring such individualized examination negates the
benefits of a class action suit.” 353 S.C. at 22, 577 S.E.2d at 201.
Because the state supreme court cited a number of federal cases as its authority
supporting the reversal of the lower court’s order certifying plaintiff and defendant classes in
Gardner v. S.C. Dept. of Revenue, the case represents a departure from prior cases in which the
South Carolina courts have expressly rejected efforts to narrow the scope of permissible class
certification to the stricter federal standard. However, the differences between the plain
language of the state rule and that of its federal counterpart, as well the continued vitality of the
Littlefield decision, which construed the state rule more liberally in favor of class certification,
still caution against treating the state rule and the federal rule identically. Importantly, Gardner
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did not overrule Littlefield and did not address in any way the plain-language differences
between the state and federal rules.
b.

Class Certification Generally

Neither a trial court nor an appellate court may look to the merits when determining
whether to certify a class. Tilley v. Pacesetter Corp., 333 S.C. 33, 43, 508 S.E.2d 16, 21 (S.C.
1998), subsequent appeal, 355 S.C. 361, 585 S.E.2d 292 (S.C. 2003); Bazzle v. Green Tree Fin.
Corp., 351 S.C. 244, 267, 569 S.E.2d 349, 361 (S.C. 2002), vacated on other grounds sub nom.
Green Tree Fin. Corp. v. Bazzle, 539 U.S. 444, 123 S.Ct. 2402, 156 L.Ed.2d 414
(2003). Instead, the trial court must look to see whether the purported class meets the
prerequisites to class certification set out in S.C.R.C.P. 23(a). Certification of a class which
meets the prerequisites to certification specified in S.C.R.C.P. 23(a) is within the trial court’s
discretion and is reviewed under the abuse of discretion standard. See Bazzle, supra; Tilley,
supra; Waller v. Seabrook Island Property Owners Assn., 300 S.C. 465, 468, 388 S.E.2d 799,
801 (S.C. 1990). Class certification is interlocutory and not immediately appealable. Schein v.
Lamar, 274 S.C. 329, 263 S.E.2d 383 (S.C. 1980); Knowles v. Standard Savings & Loan Assn.,
274 S.C. 58, 261 S.E.2d 49 (S.C. 1979).
The requirement of commonality found in S.C.R.C.P. 23(a)(2) is discussed in McGann v.
Mungo, 287 S.C. 561, 340 S.E.2d 154 (Ct. App. 1986). McGann makes clear that not all issues
need to be common to the class to satisfy the commonality prerequisite for certification.
However, to the extent that a “determinative” or “predominant” issue in a case presents
individualized factual issues which tend to “negate[] the benefits of a class action suit,” the South
Carolina Supreme Court’s recent Gardner case, supra, tends to militate against class
certification.
The adequacy prerequisite named in Rule 23(a)(4) is discussed in Waller v. Seabrook
Island Property Owners Assn., 300 S.C. 465, 468, 388 S.E.2d 799, 801 (S.C. 1990). In Waller,
the South Carolina Supreme Court held that adequacy referred to whether class representatives
had interests antagonistic to other members of the class, and that the determination of adequacy
must be made on a case-by-case basis.
The South Carolina Supreme Court further addressed the adequacy requirement in
Ferguson v. Charleston Lincoln/Mercury, Inc., 349 S.C. 558, 564 S.E.2d 94 (S.C. 2002), stating:
“We hold that where a single named plaintiff in a class action suit dies before class certification,
the named plaintiff no longer adequately represents the class and the suit becomes moot, unless a
suitable plaintiff intervenes and satisfies the requirements of Rule 23, S.C.R.C.P.” 349 S.C. at
566, 564 S.E.2d at 98.
In Gardner v. Newsome Chevrolet-Buick, Inc., 304 S.C. 328, 404 S.E.2d 200 (S.C. 1991),
the South Carolina Supreme Court relied upon federal law construing “amount in controversy” in
holding that for the purposes of determining whether the $100.00-per-claim threshold contained
in S.C.R.C.P. 23(a)(5) was met, the trial court may not consider punitive damages and attorneys’
fees. In order to maintain a class action seeking primarily monetary relief, each member of the
class must seek at least $100.00 in money damages exclusive of any punitive award or attorneys’
fees.
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c.

Class Administration by the Court

In Eldridge v. City of Greenwood, 308 S.C. 125, 417 S.E.2d 532 (S.C. 1992), the South
Carolina Supreme Court acknowledged that Rule 23(d) gave the trial court broad discretion in
issuing orders necessary to ensure fair administration of the class action and to protect the
interests of all parties. However, relying upon the U.S. Supreme Court’s decision in Gulf Oil Co.
v. Bernard, 452 U.S. 89, 101 S.Ct. 2193, 68 L.Ed.2d 693 (1981), the South Carolina Supreme
Court held that a trial court’s decision to limit contact between the class representatives and class
members was an abuse of discretion where the court failed to weigh the defendant’s interest in
limitation of contact between the class representatives and class members against the competing
interests of the putative plaintiffs.
The timing and manner in which notice is given to the class of the pendency of a class
action is left to the sound discretion of the trial court. Tilley v. Pacesetter Corp., 355 S.C. 361,
585 S.E.2d 292 (S.C. 2003).
d.

Shareholders’ Class Actions

Rule 23(b)(1) requires that the complaint in a shareholder derivative action allege with
particularity the efforts made by the plaintiff(s) to induce the desired action(s) by the directors or
comparable officers of the subject corporation. The South Carolina Court of Appeals addressed
the pre-suit demand requirement of Rule 23(b)(1) in Carolina First Corp. v. Whittle, 343 S.C.
176, 539 S.E.2d 402 (S.C. App. 2001)(certiorari granted). The Court of Appeals held that
derivative-suit shareholders are required to set forth in their complaint “particularized allegations
of the efforts made to demand that the board take the action that the [s]hareholders … seek to
compel …” and that “[t]he particularized allegations must support an earnest, and not a
simulated, effort with the managing body of the corporation to induce remedial action on their
part.” The generalized, conclusory allegations of the Carolina First plaintiffs, in which they
cited demands of “certain information” and “certain actions” prior to commencing suit were
deemed legally insufficient to satisfy the requirements of Rule 23(b)(1). 343 S.C. at 189-90, 539
S.E.2d at 410.
e.

Class Actions in Arbitration

In Bazzle v. Green Tree Fin. Corp., 351 S.C. 244, 569 S.E.2d 349 (S.C. 2002), vacated
on other grounds sub nom. Green Tree Fin. Corp. v. Bazzle, 539 U.S. 444, 123 S.Ct. 2402, 156
L.Ed.2d 414 (2003), the South Carolina Supreme Court unanimously upheld two arbitral class
awards with aggregate value of approximately $27 million against a finance company for
violations of the state Consumer Protection Code. Rejecting the finance company’s assertion
that the arbitrator had exceeded his authority by allowing class-wide relief, the state supreme
court held that any contractual ambiguities must be construed liberally and interpreted in favor of
the non-drafting party, and that where an arbitration clause is silent with regard to permitting
class actions in the arbitral forum, class-wide arbitration may be ordered if, in the trial court’s
discretion, it would serve efficiency and equity and would not result in prejudice. On certiorari,
the United States Supreme Court rejected the finance company’s argument that the Federal
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Arbitration Act legally precluded class arbitration, and further held that it was for the arbitrator
alone to decide whether the contract permitted class arbitration. Because the Supreme Court
found ambiguity in the record as to whether the arbitrator had himself decided to arbitrate the
case as a class action or whether the court had imposed upon the arbitrator the decision to so
arbitrate, it vacated the South Carolina Supreme Court’s decision and remanded the case for the
arbitrator to decide this issue of contract interpretation.
f.

Fiduciary Duty of Class Counsel and Class Representatives

Class representatives assume a fiduciary duty to absent class members once a case is pled
as a class action. Premium Investment Corp. v. Green, 283 S.C. 464, 324 S.E.2d 72 (Ct. App.
1984). The attorney who settled the case at issue in Premium Investment Corp. was publicly
reprimanded by the South Carolina Supreme Court for settling the case for his individual client
to the detriment of the absent members of the putative class. Matter of Green, 291 S.C. 523, 354
S.E.2d 557 (S.C. 1987).
g.

Attorney’s Fees

The reasonableness of attorney’s fees awarded by a trial court to class counsel are properly
determined by examining each of the factors set out in Jackson v. Speed, 326 S.C. 289, 486
S.E.2d 750 (1997), and those factors enumerated in Rule 1.5 of the South Carolina Rules of
Professional Conduct, Rule 407, S.C.A.C.R. The trial court’s fee award will be affirmed unless
it is not supported by “any competent evidence.” Condon v. State, 354 S.C. 634, 643, 583 S.E.2d
430, 435 (S.C. 2003).
h.

Tolling During Pendency of a Class Action

“Whether a statute of limitations is tolled during the pendency of a class action is an issue
of first impression in South Carolina.” Roof v. Swanson, 344 S.C. 315, 543 S.E.2d 278 (S.C.
App. 2001). In Roof, the Court of Appeals did not reach this issue as they determined that the
statute of limitations had run regardless of whether it was tolled during the pendency of a class
action.
i.

Multi-state Class Actions

South Carolina’s “door closing statute,” S.C. Code 15-5-150, controls the eligibility of
class members in a class action where the defendant is a foreign corporation. Those persons who
would have no access to South Carolina state courts via individual lawsuits are likewise
precluded from participating in class actions in South Carolina state courts. Section 15-5-150
prohibits South Carolina plaintiffs from representing nationwide or multi-state classes in state
court. Farmer v. Monsanto Corp., 353 S.C. 553, 579 S.E.2d 325 (S.C. 2003).
In Hospitality Management Associates, Inc. v. Shell Oil Co., 356 S.C. 644, 591 S.E.2d 611
(S.C. 2004), the South Carolina Supreme Court upheld the lower court’s denial of class
certification and entry of summary judgment in favor of the defendants due to the preclusive
effect of two previously entered nationwide class action settlements and the resulting judgments.
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The plaintiffs, whose claims arose from defective polybutylene plumbing systems, had sought to
pursue a separate opt-in class action limited to South Carolina claimants. The plaintiffs had
argued that notice of the nationwide settlements to absent class members was constitutionally
insufficient, and that absent class members had been inadequately represented by the
representative plaintiffs and class counsel. The trial court ruled that the nationwide settlements
and resulting judgments were entitled to full faith and credit, and that the settlements and
judgments precluded the plaintiffs from pursuing their separate class action.
The state supreme court held that collateral review of a class action settlement to
determine whether the settlement is entitled to full faith and credit is limited to an examination of
procedural due process. The supreme court reviewed the multimedia notice programs used in the
two national settlements and expressly rejected the plaintiffs’ argument that they were entitled to
personal notice of the settlement rather than notice by publication. The court further found that
the plaintiffs’ arguments with regard to adequate representation were beyond the limits of its
scope of review. Finding that there had been safeguards in place to guarantee sufficient notice to
absent class members and adequate representation of absent class members’ interests in the two
cases which had generated the nationwide settlements, and that these safeguards had in fact been
applied, the supreme court ruled that the nationwide settlements were entitled to full faith and
credit and upheld the lower court’s disposition of the plaintiffs’ separate action, noting that
“mere disagreement with the terms of a settlement cannot provide grounds for a collateral attack
on a class settlement.” 356 S.C. at 666, 591 S.E.2d at 623.
Subsequently, in Cowden Enterprises, Inc. v. East Coast Millwork Distributors, 363 S.C.
540, 611 S.E.2d 259 (S.C. App. 2005), the state Court of Appeals held that a national class action
settlement barred recovery by a third party claimant. The plaintiff in the Cowden case was a
general contractor who had been sued by a homeowner in connection with construction defects.
The contractor settled the homeowner’s claim, and then sought contribution from the
manufacturer of the allegedly defective materials. The manufacturer had previously entered into
a national class action settlement. The homeowner had been a member of the settlement class,
and had not opted out of the settlement. The contractor argued that while the homeowner had, as
a member of the settlement class, released the manufacturer from any and all claims in
connection with alleged product defects, that release should not bar recovery by a third party in
an action for contribution. The contractor relied heavily upon the fact that the express terms of
the settlement agreement specifically excluded builders and contractors from the class.
Rejecting the contractor’s arguments, the Court of Appeals found that the national settlement
was entitled to full faith and credit, and that the release of claims barred the contractor’s
contribution claim.
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TEXT OF RULE 23 OF THE SOUTH CAROLINA RULES OF CIVIL PROCEDURE:
(a)
Prerequisites to a Class Action. One or more members of a class may sue or be
sued as representative parties on behalf of all only if the court finds (1) the class is so numerous
that joinder of all members is impracticable, (2) there are questions of law or fact common to the
class, (3) the claims or defenses of the representative parties are typical of the claims or defenses
of the class, (4) the representative parties will fairly and adequately protect the interests of the
class, and (5) in cases in which the relief primarily sought is not injunctive or declaratory with
respect to the class as a whole, the amount in controversy exceeds one hundred dollars for each
member of the class.
(b)
(1)
Derivative Actions by Shareholders. In a derivative action brought by
one or more shareholders or members to enforce a right of a corporation or of an
unincorporated association, the corporation or association having failed to enforce a right
which may properly be asserted by it, the complaint shall be verified and shall allege that
the plaintiff was a shareholder or member at the time of the transaction of which he
complains or that his share or membership thereafter devolved on him by operation of
law. The complaint shall also allege with particularity the efforts, if any, made by the
plaintiff to obtain the action he desires from the directors or comparable authority and, if
necessary, from the shareholders or members, and the reasons for his failure to obtain the
action or for not making the effort. The derivative action may not be maintained if it
appears that the plaintiff does not fairly and adequately represent the interests of the
shareholders or members similarly situated in enforcing the right of the corporation or
association. The action shall not be dismissed or compromised without the approval of
the court and notice of the proposed dismissal or compromise shall be given to
shareholders or members in such manner as the court directs.
(2)
Actions Relating to Unincorporated Associations. An action brought
by or against the members of an unincorporated association as a class by naming certain
members as representative parties may be maintained only if it appears that the
representative parties will fairly and adequately protect the interests of the association
and its members. In the conduct of the action, the court may make appropriate orders
corresponding with those described in Rule 23(d), and the procedure for dismissal or
compromise of the action shall correspond with that provided in Rule 23(c).
(c)
Dismissal or Compromise.
A class action shall not be dismissed or
compromised without the approval of the court, and notice of the proposed dismissal or
compromise shall be given to all members of the class in such manner as the court directs.
(d)
Orders in the Conduct of Actions. In the conduct of actions to which this rule
applies, the court may make appropriate orders:
(1)
As soon as practicable, after the commencement of an action brought as a
class action, the court shall determine by order whether it is to be so maintained. An order
under this subdivision may be conditional, and may be altered or amended before the
decision on the merits.
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(2)
The court may at any time impose such terms as shall fairly and adequately
protect the interest of the persons on whose behalf the action is brought or defended. It may order
that notice be given in such a manner as it may direct of the pendency of the action by the party
seeking to maintain the action on behalf of the class. It may order that notice be given in such
manner as it may direct of a proposed settlement, of entry of judgment, or any other proceedings
in the action including notice to the absent persons that they may come in and present claims and
defenses if they so desire.
(3)
Whenever the representation appears to the court inadequate fairly to protect the
interests of absent persons who may be bound by the judgment, the court may at any time impose
additional conditions on the representative parties, or order an amendment of the pleadings,
eliminating therefrom all reference to the representation of the absent persons, and in that event
the court shall order entry of the judgment in such form as to affect only the parties to the action
and those adequately represented.
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SOUTH DAKOTA
DECISIONS INTERPRETING SECTION 15-6-23 OF
THE SOUTH DAKOTA CODIFIED LAWS
I.

Differences between S.D. CODIFIED LAWS § 15-6-23 and FED. R. CIV. P. 23.

1.
South Dakota's class action statute mimics the pre-1998 federal rule exactly with
but one exception: the South Dakota rule adds a fifth subsection to 23(a), which reads as follows:
One or more members of a class may sue or be sued as
representative parties on behalf of all only if . . . and (5) the suit is
not against this state for the recovery of a tax imposed by Chapter
10-39, 10-39A, 10-40, 10-41, 10-43, 10-44, 10-45, 10-46, 10-46A,
10-46B, or 10-52.
II.

Summary of case law interpreting S.D. CODIFIED LAWS § 15-6-23.
1.

Rule 23(a) requirements.
A.

Numerosity.

Shangreaux v. Westby, 281 N.W.2d 590 (S.D. 1979): Plaintiff's request for certification
of class including all AFDC recipients residing in South Dakota was "far too encompassing and
overboard." Id. at 593. "SDCL 15-6-23(a) requires that there be at least some evidence of the
number of class members . . ." Id. Consequently, plaintiff's request for certification of a class
failed for not meeting the prerequisites of S.D. CODIFIED LAWS § 15-6-23. Id.
Trapp v. Madera Pacific, Inc., 390 N.W.2d 558 (S.D. 1986): In a class action suit
brought by former and current employees against the employer, the court considered a class
consisting of 136 individuals. Id. The court first explained that certification of a class will only
be reviewed for a clear abuse of discretion by the trial court. Id. at 560. The evidence reflected
that the majority of the members were known to the defendant through personnel records and
they resided in the same area. The defendant argued that joinder could have been effected with
minimal effort and inconvenience, but the court stated that although "where the number of class
members is at best fairly small (i.e., approximately 100), plaintiffs must demonstrate additional
reasons why joinder is impracticable," the court could not conclude that the trial court abused its
discretion by certifying the class of employees in this case. Id. at 561. As a result, the court
affirmed the trial court's certification of the class. Id. at 562.
Gene N. Lebrun graduated from the University of North Dakota Law School in 1964 and has been practicing in
Rapid City, South Dakota for thirty-nine years with the firm of Lynn, Jackson, Shultz & Lebrun, P.C. Mr. Lebrun
has represented plaintiffs and defendants in a wide variety of cases, including serving as local counsel for Microsoft
in the South Dakota Microsoft Antitrust Litigation and for various defendants in the antitrust D Ram litgation. He
served as President of the National Conference of Commissioners on Uniform State Laws from 1997 – 1999; was a
member of the National Advisory Commission on Electronic Commerce; and was the Speaker of the South Dakota
House of Representatives in 1973 and 1974.
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Schumacher v. Tyson Fresh Meats, Inc., 2004 DSD 3: Class Action against meat packers
for allegedly knowingly using inaccurate prices published by the USDA to negotiate the
purchase of slaughter cattle from plaintiff class at prices substantially lower than would have
been economically justified had plaintiffs known the accurate higher prices that defendants were
receiving for their boxed beef. The court found that there were anywhere from 100 to 1000
producers that clearly met the numerosity test.
B.

Commonality.

Trapp v. Madera Pacific, Inc., 390 N.W.2d 558 (S.D. 1986): There must be questions of
law or fact common to the class, but not all questions of law or fact raised need to be in common.
Id. at 561. This element is really concerned with whether the issues in the action are individual
in nature and must be decided on a case-by-case basis. Id. In this case, the court found that the
defendant raised legitimate questions regarding the individual character of some of the
employees' (class members) claims by producing evidence that not all of the employees received
the employment manual in dispute, certain employees were orally advised that sections of the
manual did not apply to them (specifically bonuses, which were in dispute), and some employees
were hired under a benefits plan different from that outlined in the manual. Id. (The court
nevertheless affirmed the trial court's certification of the class because no abuse of discretion
could be shown).
Schumacher v. Tyson Fresh Meats, Inc., 2004 DSD 3: Although the court recognized
that some class members will have a different measure of damages, may have relied upon
different factual representations by the defendants, and there were a wide variety of factors that
had to be taken into account in determining the price to be paid for a particular pen of cattle, the
court held that Rule 23(a) of the FRCP “does not require that every question of law or fact be
common to the class.”
C.

Typicality.

Shangreaux v. Westby, 281 N.W.2d 590 (S.D. 1979): "SDCL 15-6-23(a)(3) requires that
the class representative demonstrate that there are other members of the class with similar
grievances." Id. at 593. Plaintiff's failure to identify even one person other than herself as a
member of the class defeated her attempt to certify a class. Id. "A class cannot consist of
phantom claimants." Id.
Trapp v. Madera Pacific, Inc., 390 N.W.2d 558 (S.D. 1986): "Obviously, this
requirement is not met when the 'representative' plaintiff never had a claim of any type against
any defendant." Id. at 561 (emphasis added). In this case, the court found it sufficient that a
representative had a potential claim and that the representative's position might also be typical of
other members' positions against the defendant. Id. "It is not necessary that each of the
[members'] claims be absolute, only typical." Id.
Schumacher v. Tyson Fresh Meats, Inc., 2004 DSD 3: Since the Plaintiffs’ claimed that
during the proposed class period, the defendants “unfairly” or “unjustly” profited from the errors
in reporting boxed beef prices when the defendants purchased fed cattle from the plaintiffs, that
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was the same allegedly unlawful treatment suffered by the proposed class members. Therefore
this prong of the rule was satisfied.
D.

Adequacy.

Trapp v. Madera Pacific, Inc., 390 N.W.2d 558 (S.D. 1986): "Adequate representation
depends on two factors: (a) the plaintiff's attorney must be qualified, experienced, and generally
able to conduct the proposed litigation, and (b) the plaintiff must not have interests antagonistic
to those of the class." Id. at 561-62. Because the judgment conclusively determines the rights of
absent class members, a court must carefully scrutinize the adequacy of representation in class
actions. Id. at 562. Although the defendant raised substantial questions regarding numerosity
and commonality, the court was unable to say that the trial court abused its discretion in
certifying the current and former employees as a class. Id.
E.

Impracticability of joinder.

See Trapp, 390 N.W.2d 558.
2.

Rule 23(b)(3) requirements.
A.

Superiority.

Trapp v. Madera Pacific, Inc., 390 N.W.2d 558 (S.D. 1986): "In deciding whether to
allow a class action, a primary determination to be made is whether the class action is superior
to, and not just as good as, other available methods for handling the controversy, and such a
determination lies in an area where the trial court's discretion is paramount." Id. at 560. In this
case, the court affirmed the class certification because no abuse of discretion was evidenced in
the record. Id. at 562. Also see Trapp, below.
B.

Predominance.

Trapp v. Madera Pacific, Inc., 390 N.W.2d 558 (S.D. 1986): The case involved a class
action by current and former employees of the defendant for the defendant's refusal to pay a 3%
bonus of their respective earnings as stated in the defendant's employment manual. The court
found "that the questions of law or fact common to the members of the class predominate over
any questions affecting only individual members, and that a class action is superior to other
available methods for the fair and efficient adjudication of this controversy." Id. at 562
(emphasis supplied).
3.

Other decisions of interest regarding class actions in South Dakota.

Swanson v. Sioux Valley Elec. Ass'n., 535 N.W.2d 755 (S.D. 1995): When ruling on
class action certification, the court will reverse the trial court's denial only for an abuse of
discretion. Id. See also Trapp v. Madera Pacific, Inc., 390 N.W.2d 558, 560-61 (S.D. 1986). In
this case, the court affirmed the trial court's denial of certification because the plaintiff failed to
show upon appeal any abuse of discretion by the trial court. Id. at 759 n.2.
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Lick v. Dahl, 285 N.W.2d 594 (S.D. 1979): In this case, taxpayers, on behalf of
themselves and other real property owners and taxpayers similarly situated, brought suit against
the county and county treasurer. The question presented was whether a taxpayer can maintain a
class action on behalf of all other taxpayers similarly situated for refunds attributable to an
allegedly illegal tax. Id. at 599. The court first determined that such a suit would be against the
state. Id. Having made this ruling, the court cited the two statutes under which the State of
South Dakota waived sovereign immunity and allowed suits for recovery of allegedly illegal
taxes paid to the state. Id. Because neither statute provided for class action suits for tax refunds,
the court found it patently clear that any action commenced under these statutes must be brought
by each individual on his or her own behalf. Id. at 600. The state waived its sovereign immunity
only to the extent provided by the statutes; accordingly, class actions could not be employed in
suits for tax refunds. Id.
Shangreaux v. Westby, 281 N.W.2d 590 (S.D. 1979): "Class action and conditional class
action status relieve cries of mootness. . . . " Id. at 592. However, in this case the plaintiff's case
was barred on general mootness principles. Id. On a second issue, the plaintiff argued that the
trial court erred in denying conditional certification in order for the plaintiff to obtain statistical
data showing the purported number of members in the putative class. The court recognized that
the state class action statute left the timing of a determination of a class to the trial court. Id.
Further, the timing of the decision affects discovery, summary judgment, and trial strategies. Id.
However, if the trial court has applied S.D. CODIFIED LAWS § 15-6-23(a) and (b) to the case, its
decision must be accorded great weight. Id. at 593. Finally, the court also recognized that "in
some instances it may be desirable to permit relevant discovery before deciding whether to allow
a class action, particularly when the party opposing the class action is more likely to have access
to information relating to the size and nature of the alleged class." Id. In this case however, the
court saw no need to apply this principle because the plaintiff failed to make even a minimal
showing of a class pursuant to S.D. CODIFIED LAWS § 15-6-23(a)(1) and (3). Id.
Smith v. Tobin, 311 N.W.2d 209 (S.D. 1981): Under South Dakota law, a judgment from
a circuit court may be appealed only when that judgment is final rather than interlocutory. Id. at
210. Because an order denying class action certification does not adjudicate all the issues of fact
and law involved in a controversy, leaving no question open for final determination, such an
order is interlocutory in nature and is not subject to direct appeal. Id. This holding overruled
anything to the contrary in the court's prior decision in Rollinger v. J.C. Penney Company, 192
N.W.2d 699 (S.D. 1971). The court supported its holding by reasoning that a policy existed
which disfavored piecemeal litigation. Id. In light of that policy, the court found persuasive the
rationale of the United State Supreme Court in Coopers & Lybrand v. Livesay, 437 U.S. 463
(1978), restricting appellate review in order to prevent the debilitating effect on judicial
administration caused by piecemeal appellate disposition of what was, in practical consequence,
but a single controversy. Smith, 311 N.W.2d at 211.
In re: South Dakota Microsoft Antitrust Litigation, 2003 SD 19, 657 N.W.2d 668
(Microsoft I): The trial court granted class certification for indirect-purchasers alleging antitrust
violations under South Dakota law. The Supreme Court granted a discretionary appeal of the
class certification issue. The Supreme Court affirmed the trial court. Although Microsoft did
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not dispute that the requirements of SDCL 15-6-23(a) were met, it took the position on the
appeal that the plaintiff failed to meet its burden under SDCL 15-6-23(b). The Court held that
the trial court had applied a “rigorous analysis” in determining whether the elements of Rule 23
had been met. On the battle of experts regarding whether damages could be calculated on a
class-wide basis, the Court held that the trial court did not abuse its discretion by ruling that the
Plaintiff had satisfied the requirements of Rule 23, that is whether it appeared that differences
between the experts could be intelligently presented and evaluated within the framework of the
class action. It was not necessary at this stage resolve a battle of experts. The Court concluded
that the trial court did not abuse its discretion in granting class certification.
In re South Dakota Microsoft Antitrust Litigation, 707 N.W.2d 85, 2005 SD 113
(Microsoft II): Although after the decision in Microsoft I (cited above), the principle action was
settled, the issue of the amount of plaintiffs’ attorney fees was not. As part of the settlement
Microsoft had agreed to pay the plaintiffs’ “reasonable attorney fees”, however, the trial court
retained jurisdiction to decide the plaintiffs’ application for attorney fees, expenses and costs at a
later date. After a hearing, the trial court awarded attorney fees, expenses and costs in the
amount of $2,278,286 to be paid by Microsoft to plaintiffs. The trial court had used a lodestar
calculation to determine the attorney fees and applied a multiplier of two. An appeal was taken
by Microsoft to the South Dakota Supreme Court on the multiplier and other grounds. The
South Dakota Supreme Court reversed the trial court’s application of a multiplier, holding that
this was not a case where “exceptional success” had been attained by prevailing counsel, stating
“…the benefit was relatively modest given that the relief requested by Plaintiffs in their
complaint, the difference between the monopoly price and the competitive price, had little
perceived benefit to the majority of Class Members.” The court also remanded the issue of the
proper allocation and reallocation of the lodestar figure for out-of-state plaintiff’s counsel who
had also been working on similar Microsoft antitrust cases in other jurisdiction, but had not kept
adequate records of the time allocations.35
Beck v. City of Rapid City, 2002 SD 104, 650 N.W.2d 520. The City of Rapid City had
annexed property and collected city sales tax in the annexed area. It was later determined that
the annexation was improper. A class action was brought to obtain a refund of the sales taxes
paid by consumers who had purchased taxable goods and services in the improperly annexed
area. The City had instituted an administrative procedure that allowed the consumers to obtain a
refund of the sales taxes paid. The trial court had granted class certification and held that the
alternative methods of recovery were not superior to the class action lawsuit. Citing anticipated
tremendous difficulty and only limited success in notifying perspective class members, difficulty
in ensuring that class members who do not opt out to actually receive their damage awards, the
Supreme Court expressed its concern that the benefits of such a class action would inure, if at all,
to the class counsel and the designated recipients of the class. The Court remanded the case to
the trial court for further development of the record on such issues as whether there were class
members who had more than nominal damages as risk; whether the class members would be
effectively contacted; whether judicial efficiency would be bettered by the use of a class action,
or whether any other matters pertinent to finding superiority as listed in SDCL 15-6-23(b)(3)
exist.
35

The matter was subsequently settled without further hearings on remand.
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Note: The Beck case is still pending before the trial court. Negotiations are on going to
arrive at an agreeable methodology for settling claims.
III.

Tolling of Limitation Periods during Pendency of Class Actions

Neither the South Dakota Supreme Court nor the federal courts interpreting South Dakota
class action statutes have address the question of whether a pending class action would toll an
applicable statute of limitations. If the issue were to come before a federal court having
jurisdiction, the court may follow the United States Court of Appeals for the Eighth Circuit in
Adams Public School District v. Asbestos Corporation, Ltd., 7 F.3d 717 (8th Cir. 1993) rehearing
denied and suggestion for Rehearing En Banc denied Nov. 22, 1993, interpreting North Dakota
law. Although North Dakota had passed a special statute extending the period during which
claims arising from the presence of asbestos in public buildings could be brought, the federal
court held that even without that statute, the American Pipe rule would have the effect of tolling
the statute of limitation until such time as the School District opted out of the federal class
action. Since South Dakota does not provide for tolling in such instances, it is likely that the
Eighth Circuit would follow its decision in Adams Public School and likewise apply the
American Pipe rule in South Dakota.
However, the South Dakota Supreme Court in Peterson v. Hohm, 2000 SD 27, 607
NW2d 8, refused to apply the doctrine of substantial compliance to statute of limitations issues
or the doctrine of equitable tolling in the absence of the legislature adopting a savings statute. In
that case an action for medical malpractice and a wrongful death action was first brought in
federal court, While a motion to dismiss the federal court action on the grounds of lack of
diversity for federal jurisdiction was pending, an identical action was commenced in state court,
however, the statutes of limitations for both medical malpractice and wrongful death had run.
The South Dakota Supreme Court affirmed the trial court’s granting of Summary Judgment for
the defendants on the grounds that both actions were time barred and the statutes of limitations
were not tolled by the pending federal action.
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SECTION 15-6-23 OF THE SOUTH DAKOTA CODIFIED LAWS
§ 15-6-23(a). Prerequisites to a class action. One or more members of a class may sue
or be sued as representative parties on behalf of all only if
(1)

the class is so numerous that joinder of all members is impracticable,

(2)

there are questions of law or fact common to the class,

(3)

the claims or defenses of the representative parties are typical of the claims or
defenses of the class,

(4)

the representative parties will fairly and adequately protect the interests of the
class, and

(5)

the suit is not against this state for the recovery of a tax imposed by chapter
10-39, 10-39A, 10-40, 10-41, 10-43, 10-44, 10-45, 10-46, 10-46A, 10- 46B, or
10-52.

§ 15-6-23 (b). Class actions maintainable. An action may be maintained as a class
action if the prerequisites of § 15-6- 23(a) are satisfied, and in addition:
(1)

the prosecution of separate actions by or against individual members of the class
would create a risk of
(A)

inconsistent or varying adjudications with respect to individual members
of the class which would establish incompatible standards of conduct for
the party opposing the class, or

(B)

adjudications with respect to individual members of the class which would
as a practical matter be dispositive of the interests of the other members
not parties to the adjudications or substantially impair or impede their
ability to protect their interests; or

(2)

the party opposing the class has acted or refused to act on grounds generally
applicable to the class, thereby making appropriate permanent injunctive relief or
corresponding declaratory relief with respect to the class as a whole; or

(3)

the court finds that the questions of law or fact common to the members of the
class predominate over any questions affecting only individual members, and that
a class action is superior to other available methods for the fair and efficient
adjudication of the controversy. The matters pertinent to the findings include:
(A)

the interest of members of the class in individually controlling the
prosecution or defense of separate actions;
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(B)
(C)
(D)

the extent and nature of any litigation concerning the controversy already
commenced by or against members of the class;
the desirability or undesirability of concentrating the litigation of the
claims in the particular forum;
the difficulties likely to be encountered in the management of a class
action.

§ 15-6-23(c). Determination by order whether class action to be maintained;
notice; judgment; actions conducted partially as class actions.
(1)

As soon as practicable after the commencement of an action brought as a class
action, the court shall determine by order whether it is to be so maintained. An
order under this section may be conditional, and may be altered or amended
before the decision on the merits.

(2)

In any class action maintained under subdivision 15-6-23(b)(3), the court shall
direct to the members of the class the best notice practicable under the
circumstances, including individual notice to all members who can be identified
through reasonable effort. The notice shall advise each member that (A) the court
will exclude him from the class if he so requests by a specified date; (B) the
judgment, whether favorable or not, will include all members who do not request
exclusion; and (C) any member who does not request exclusion may, if he
desires, enter an appearance through his counsel.

(3)

The judgment in an action maintained as a class action under
subdivisions15-6-23(b)(1) or (2), whether or not favorable to the class, shall
include and describe those whom the court finds to be members of the class. The
judgment in an action maintained as a class action under subdivision
15-6-23(b)(3), whether or not favorable to the class, shall include and specify or
describe those to whom the notice provided in subdivision (2) of this section was
directed, and who have not requested exclusion, and whom the court finds to be
members of the class.

(4)

When appropriate (A) an action may be brought or maintained as a class action
with respect to particular issues, or (B) a class may be divided into subclasses and
each subclass treated as a class, and the provisions of § 15-6-23 shall then be
construed and applied accordingly.

§ 15-6-23(d). Orders in conduct of actions. In the conduct of actions to which §
15-6-23 applies, the court may make appropriate orders:
(1)

Determining the course of proceedings or prescribing measures to prevent undue
repetition or complication in the presentation of evidence or argument;
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(2)

Requiring, for the protection of the members of the class or otherwise for the fair
conduct of the action, that notice be given in such manner as the court may direct
to some or all of the members of any step in the action, or of the proposed extent
of the judgment, or of the opportunity of members to signify whether they
consider the representation fair and adequate, to intervene and present claims or
defenses, or otherwise to come into the action;

(3)

Imposing conditions on the representative parties or on intervenors;

(4)

Requiring that the pleadings be amended to eliminate therefrom allegations as to
representation of absent persons, and that the action proceed accordingly;

(5)

Dealing with similar procedural matters.

The orders may be combined with an order under § 15-6-16, and may be altered or amended as
may be desirable from time to time.
§ 15-6-23(e). Dismissal or compromise of class actions. A class action shall not be
dismissed or compromised without the approval of the court, and notice of the proposed
dismissal or compromise shall be given to all members of the class in such manner as the court
directs.
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TENNESSEE
A.

Rule 23 of the Tennessee Rules of Civil Procedure.

Rule 23.01 Prerequisites to a Class Action. One or more members of a class may sue or be
sued as representative parties on behalf of all only if: (1) the class is so numerous that joinder of
all members is impracticable; (2) there are questions of law or fact common to the class; (3) the
claims or defenses of the representative parties are typical of the claims or defenses of the class;
and (4) the representative parties will fairly and adequately protect the interest of the class.
Rule 23.02 Class Actions Maintainable. An action may be maintainable as a class action if the
prerequisites of 23.01 are satisfied, and in addition:
(1)
The prosecution of separate actions by or against individual members of the class
would create a risk of
(a)
Inconsistent or varying adjudications with respect to individual members
of the class which would establish incompatible standards of conduct for a party
opposing the class, or
(b)
Adjudications with respect to individual members of the class which
would as a practical matter be dispositive of the interests of the other members not parties
to the adjudications or would substantially impair or impede their ability to protect their
interest; or
(2)
The party opposing the class has acted or refused to act on grounds generally
applicable to the class, thereby making appropriate final injunctive relief or corresponding
declaratory relief with respect to the class as a whole; or
(3)
The court finds that the question of law or fact common to the members of the
class predominate over any questions affecting only individual members, and that a class action
is superior to other available methods for the fair and efficient adjudication of the controversy.
The matters pertinent to the findings include: (a) the interest of members of the class in
individually controlling the prosecution or defense of separate actions; (b) the extent and nature
of any litigation concerning the controversy already commenced by or against members of the
class; (c) the desirability or undesirability of concentrating the litigation of the claims in the
particular forum; (d) the difficulties likely to be encountered in the management of a class action.
Rule 23.03 Determination by Order Whether Class Action to Be Maintained; Notice,
Judgment; Actions Conducted.
(1)
As soon as practicable after the commencement of an action brought as a class
action, but never in a hearing without all representative plaintiffs and all defendants having been
Elizabeth A. Alexander is a partner with the Nashville, Tennessee office of LIEFF, CABRASER, HEIMANN &
BERNSTEIN, LLP. Her practice areas include mass torts, consumer and employment litigation.
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given an opportunity to be present, the court shall determine by order whether the action is to be
so maintained. An order under this section may be conditional and may be altered or amended
before the decision on the merits.
(2)
In any class action maintained under Rule 23.02(3), the court shall direct to the
members of the class the best notice practicable under the circumstances, including publication
when appropriate or individual notice to all members who can be identified through reasonable
effort. The notice shall advise each member that (a) the court will exclude the member from the
class if the member so requests by a specified date; (b) the judgment, whether favorable or not,
will include all members who do not request exclusion; and (c) any member who does not
request exclusion may, if the member desires, enter an appearance.
(3)
The judgment in an action maintained as a class action under Rule 23.02(1) or
Rule 23.02(2), whether or not favorable to the class, shall include and describe those whom the
court finds to be members of the class. The judgment in an action maintained as a class action
under Rule 23.02(3), whether or not favorable to the class, shall include and specify or describe
those to whom the notice provided in Rule 23.03(2) was directed, and who have not requested
exclusion, and whom the court finds to be members of the class.
(4)
When appropriate (a) an action may be brought or maintained as a class action
with respect to particular issues, or (b) a class may be divided into subclasses and each subclass
treated as a class, and the provisions of this rule shall then be construed and applied accordingly.
Rule 23.04 Orders in Conduct of Actions. In the conduct of actions to which this rule applies,
the court may make appropriate orders:
(1)
determining the course of proceedings or prescribing measures to prevent undue
repetition or complication in the presentation of evidence or argument;
(2)
requiring, for the protection of the members of the class or otherwise for the fair
conduct of the action, that notice be given in such manner as the court may direct to some or all
of the members of any step in the action, or of the proposed extent of the judgment, or the
opportunity of members to signify whether they consider the representation fair and adequate, to
intervene and present claims or defenses, or otherwise come into the action;
(3)

imposing conditions on the representative parties or on intervenors;

(4)
requiring that the pleadings be amended to eliminate therefrom allegations as to
representation of absent persons, and that the action proceed accordingly;
(5)
dealing with similar procedural matters. The orders may be combined with an
order under Rule 16, and may be altered or amended as may be desirable from time to time.
Rule 23.05 Dismissal or Compromise. A class action shall not be voluntarily dismissed or
compromised without the approval of the court, and notice of the proposed dismissal or
compromise shall be given to all members of the class in such manner as the court directs.
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Rule 23.06 Derivative Actions by Shareholders. In a derivative action brought by one or more
shareholders or members to enforce a right of a corporation or of an unincorporated association,
the corporation or association having failed to enforce a right which may properly be asserted by
it, the complaint shall be verified and shall allege that the plaintiff was a shareholder or member
at the time of the transaction of which the plaintiff complains or that the plaintiff's share of
membership thereafter devolved on the plaintiff by operation of law. The complaint shall also
allege with particularity the efforts, if any, made by the plaintiff to obtain the action desired from
the directors or comparable authority and, if necessary, from the shareholders, or members, and
the reasons for the plaintiff's failure to obtain the action or for not making the effort. The
derivative action may not be maintained if it appears that the plaintiff does not fairly and
adequately represent the interests of the shareholders or members similarly situated in enforcing
the right of the corporation or association. The action shall not be voluntarily dismissed or
compromised without the approval of the court, and notice of the proposed dismissal or
compromise shall be given to shareholders or members in such manner as the court directs.
Rule 23.07 Actions Relating to Unincorporated Associations. An action brought by or against
the members of an unincorporated association as a class by naming certain members as
representative parties may be maintained only if it appears that the representative parties will
fairly and adequately protect the interests of the association and its members. In the conduct of
the action the court may make appropriate orders corresponding with those described in Rule
23.04, and the procedure for dismissal or compromise of the action shall correspond with that
provided in Rule 23.05.
B.

Comparison with Rule 23 of the Federal Rules of Civil Procedure.

The first five sections of Rule 23 of the Tennessee Rules of Civil Procedure, Tenn. R.
Civ. P. 23.01 - 23.05, substantially mirror the first five sections of Rule 23 of the Federal Rules
of Civil Procedure, Fed. R. Civ. P. 23(a) - 23(e).
Variations include the new language in Tenn. R. Civ. P. 23.03(1) that the determination
of whether class certification is appropriate cannot be made “in a hearing without all
representative plaintiffs and all defendants having been given an opportunity to be present.”
Federal Rule 23(c) requires that, in entering an order granting class certification, the court
“must define the class and the class claims, issues or defenses, and must appoint class counsel
under Rule 23(g).” Tenn. Rule 23.03 does not follow the federal rule in this regard. Federal Rule
23(c)(1)(C) provides that a class certification order “may be altered or amended before a final
judgment,” while Tennessee Rule does not provide for such alteration or amendment. Federal
Rule 23(c)(2)(B) also specifically requires that notice to class members be made in concise,
clear, plain and easily understood language,” and include the nature of the action, the definition
of the class certified and the class claims, issues or defenses,” while the Tennessee Rule omits
this requirement.
Federal Rule 23(e), governing Settlement, Voluntary Dismissal, or Compromise, and
Rule 23.05 are similar in that they require approval by the court before a voluntary dismissal or
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compromise with prior notice to the class. Federal Rule 23(e) further requires that approval of
settlement, voluntary dismissal or compromise that binds the class be given “only after hearing
and on finding that the settlement, voluntary dismissal, or compromise is fair reasonable and
adequate.” The federal rule requires that the party seeking approval of the court file a “statement
identifying any agreement made in connection with the proposed settlement, voluntary dismissal,
or compromise,” while the Tennessee rule does not. The federal rule also gives the court the
ability to refuse to approve the settlement unless those who were earlier given the opportunity to
opt-out are given another opportunity to do so in light of the settlement or compromise.
The operative language of Rule 23(f) of the Federal Rules of Civil Procedure has not
been incorporated into the text of Tenn. R. Civ. P. 23.36
Because Tenn. R. Civ. P. 23.01-23.05 closely follow Fed. R. 23(a)-(e), the Tennessee
Supreme Court and courts of appeal have repeatedly found the opinions of federal courts
persuasive in this area. See, e.g, Carson v. DaimlerChrysler Corp., 2003 WL 1618076, at *3
(Tenn. Ct. App. March 19, 2003); Meighan v. U.S. Sprint Communications Co., 924 S.W.2d 632,
637, at n.2 (Tenn. 1996); Carson v. DaimlerChrysler Corp., 2003 WL 1618076, at n.3 (Tenn. Ct.
App. March 19, 2003); Bayberry Assocs. v. Jones, 783 S.W.2d 553, 557 (1990).
The remaining two sections within Rule 23 of the Tennessee Rules of Civil Procedure,
Tenn. R. Civ. P. 23.06 and 23.07, track the language in Fed. R. Civ. P. 23.1 and 23.2,
respectively. Accord Hannewald v. Fairfield Communities, Inc., 651 S.W.2d 222, 226 (Tenn. Ct.
App. 1983) (noting similarity between Tenn. R. Civ. P. 23.06 and Fed. R. Civ. P. 23.1).
C.

Prerequisites and Requirements for Maintenance of a Class Action.

Courts in Tennessee have held specifically that the prosecution of a class action is not a
right to be demanded but is, rather, a procedural privilege to be utilized within the sound
discretion of the trial judge. See, e.g., Bennett v. Stutts, 521 S.W.2d 575, 577-78 (Tenn. 1975);
Hamilton v. Gibson County Util. Dist., 845 S.W.2d 218, 225 (Tenn. Ct. App. 1992); First Am.
Nat'l Bank v. Hunter, 581 S.W.2d 655, 659 (Tenn. Ct. App. 1978); Crouch v. Bridge Terminal
Transp., Inc, No. M2001-00789-COA-R3-CV, 2002 WL 772998 (Tenn. Ct. App. 2002). In order
to maintain a class action in Tennessee, all of the requirements of Rule 23.01 must be satisfied.
See Tenn. R. Civ. P. 23.02. Additionally, the court must make a finding that the class action
vehicle is procedurally appropriate under at least one of the three prongs of Rule 23.02. Meighan,
924 S.W.2d at 636.
The burden is on the party seeking class certification to demonstrate that all of the
requirements Rule 23.01 are satisfied. See Warren v. Scott, 845 S.W.2d 780, 783 (Tenn. Ct. App.
1992) (citing Bohlinger v. American Credit Co., 594 S.W.2d 710 (Tenn. Ct. App. 1979));
Hamilton, 845 S.W.2d at 225; Albriton v. Hartsville Gas Co., 655 S.W.2d 153, 155 (Tenn. Ct.
36

"(f) Appeals. A court of appeals may in its discretion permit an appeal from an order of a district court granting
or denying class action certification under this rule if application is made to it within ten days after entry of the
order. An appeal does not stay proceedings in the district court unless the district judge or the court of appeals so
orders." (Effective December 1, 1998.)
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App. 1983) (citing Cash v. Swifton Land Corp., 434 F.2d 569, 571 (6th Cir. 1970)); Senter v.
General Motors Corp., 532 F.2d 511, 520 (6th Cir.), cert. denied, 429 U.S. 870 (1976).
To meet its burden, the class proponent must do more than simply allege that the Rule
23.01 requirements have been met. See Albriton, 655 S.W.2d at 155. The class proponent must
develop a record of findings appropriate for the appellate court's review, showing (1) that the
class is so numerous that joinder of all members is impracticable; (2) that there are questions of
law or fact common to the class; (3) that the claims or defenses of the representative parties are
typical of the claims and defenses of the class; and (4) that the representative parties will fairly
and adequately protect the interest of the class. Id. (citing Tenn. R. Civ. P. 23.01).
Few courts have addressed the individual prongs of Rule 23.01 in reported decisions.
The court in Albitron, however, did note the class proponent has the burden of establishing the
number of class members. Id. It also stated that the proponent must make more than a bald
assertion that joiner is impracticable. Id. Factors other than the size of the class, such as the
nature of the claim, the size of the individual claims, and the location of class members, enter
into the determination of impracticability of joinder. See Albitron, 655 S.W.2d at 155.
Tennessee Rule Civ. P. 23.03(1) was amended effective July 1, 2004, to provide that a
court may never determine whether a class action is maintainable “in a hearing without all
representative plaintiffs and all defendants having been given an opportunity to be present.” The
Advisory Committee Comment to the 2004 Amendment states that “[t]he amendment to Rule
23.03(1) abolishes ex parte class action certification.”
In Meighan, the court, referring to the second prong of Rule 23.01, concluded that the
removal of one common legal question is not sufficient grounds to decertify a class if other
common questions of law and fact remain. Meighan, 924 S.W.2d at 637. The court also found
that the existence of separate issues of law and fact “particularly regarding damages, do not
negate class action certification.” Id. (citing See Rules Advisory Committee Notes to 1966
Amendments to Fed. R. Civ. P. 23).
In a case addressing the adequacy of representation, homebuilders were entitled to
intervene as of right in a class action brought by homeowners regarding building materials
because their interests were affected by the litigation and were not adequately represented by the
homeowner class representatives. Posey v. Dryvit Sys., Inc. 2004 WL 572348 (Tenn. Ct. App.
Mar. 22, 2004).
In addition to the requirements of Rule 23.01, a proposed class must also meet one of the
three requirements listed in Rule 23.02: (1) the prosecution of separate actions by or against
individual members of the class would create a risk of (a) inconsistent or varying adjudications
with respect to individual members of the class which would establish incompatible standards of
conduct for a party opposing the class, or (b) adjudications with respect to individual members of
the class which would as a practical matter be dispositive of the interests of the other members
not parties to the adjudications or would substantially impair or impede their ability to protect
their interest; or (2) the party opposing the class has acted or refused to act on grounds generally
applicable to the class, thereby making appropriate final injunctive relief or corresponding
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declaratory relief with respect to the class as a whole; or (3) the court finds that the question of
law or fact common to the members of the class predominate over any questions affecting only
individual members, and that a class action is superior to other available methods for the fair and
efficient adjudication of the controversy.
In Crouch v. Bridge Terminal Transport, Inc., 2002 WL 772998 (Tenn. Ct. App. 2002),
the Court dealt with the issue of whether questions of law or fact common to the members of the
class predominated over any questions affecting only individual members as contemplated in
Rule 23.02(3). The Court followed the generally accepted principle that the trial court's
determination whether a class adjudication will serve a useful purpose is subject to modification
only when it becomes apparent that the trial judge has abused his or her discretion. See id. at *2
(citing Hamilton v. Gibson County Util. Dist., 845 S.W.2d 218, 225 (Tenn. Ct. App. 1992));
compare First American, 581 S.W.2d at 659-60. The Court stated that the question of whether
common issues of law and fact predominate over individual questions of law and fact
“necessarily depends on whether the class members will require individualized hearings to prove
the elements for each cause of action.” Id. at *4 (holding that class certification was properly
denied because, in order to establish fraud, each “proposed class member would be required to
affirmatively prove that they detrimentally relied on the representations of Defendant and
suffered damages as a result”).
D.

Appealability of Orders on Class Certification Issues.

Unless and until Tennessee adopts the operative language of the 1998 amendment to Rule
23 of the Federal Rules of Civil Procedure,37 orders granting or denying class certification are
interlocutory only, and are subject to appeal only under the provisions outlined in Rules 9 and 10
of the Tennessee Rules of Appellate Procedure. See Tenn. R. App. P. 3(a); Tenn. R. Civ. P.
54.02; see also Bayberry Assocs., 783 S.W.2d at 557-58. The trial court's decision on the issue
of class certification will stand absent a showing that the trial court abused its discretion. See
Meighan, 924 S.W.2d at 637 (citing Sterling v. Velsicol Chem. Corp., 855 F.2d 1188 (6th Cir.
1988)); Warren, 845 S.W.2d at 783; Hamilton, 845 S.W.2d at 225; Bohlinger, 594 S.W.2d at
712.
Furthermore, appellate courts must merely not substitute their judgment for that of the
trial court when determining whether an abuse of discretion has occurred. See Crouch, 2002 WL
772998, at *3 (citing White v. Vanderbilt Univ., 21 S.W.3d 215, 223 (Tenn. Ct. App. 1999)).
Instead, appellate review must seek to determine whether the lower court’s decision has a basis
in law or fact and is therefore not arbitrary, illogical, or unconscionable. Id. Where a trial court
has improperly construed or applied the applicable legal principles, appellate courts may
properly reverse the trial court’s decision. Id. In Bayberry Acoc. v. Jones, 783 S.W.2d 553, 558
(Tenn. 1990), the trial court found that an order was not appealable unless it desposed of or
adjudicated some claims of the class.

37

Supra at n.1.
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E.

Settlement Approvals

Although the Rule 23.05 does not follow Fed. R. 23(e) by requiring that settlement
approval be given “only after hearing and on finding that the settlement, voluntary dismissal, or
compromise is fair reasonable and adequate,” the Tennessee Court of Appeals stated that “there
is no question that, in a class action such as this, the Trial Court must exercise ‘the highest
degree of vigilance in scrutinizing proposed settlements,’ and acts as a type of fiduciary for the
class members.” Posey v. Dryvit Sys., Inc., 2004 WL 572348 at *2 (Tenn. Ct. App. Mar. 22,
2004)(citing Reynolds v. Beneficial Nat’l Bank, 288 F.3d 277 (7th Cir. 2002)).
F.

Waiver

In J.C. Bradford & Co., LLC v. Kitchen, (Tenn. Ct. App. May 14, 2003), a former
employee and equity participant joined in a class action against his former employer. Prior to the
initiation of any discovery in that action, the defendant filed an initial motion to dismiss for
failure to comply with certain procedural requirements of the Private Securities Litigation
Reform Act of 1995.
Less than a month later, the former employee voluntarily dismissed himself from the
putative class action and sought to initiate arbitration proceedings with the National Futures
Association. The defendant objected, maintaining that the former employee’s voluntary
participation in the class action effectively waived his arbitration right, as an election of
remedies.
Although the court’s straightforward analysis under the waiver doctrine does not
specifically address class issues, it may be of value in a similar circumstance. The court adopted
alignment with the majority rule in the United States that waiver necessitates the showing of
actual prejudice:
We hold that the party in opposition to arbitration is burdened with
the responsibility to show such party was prejudiced in some
material way by the judicial action. Here, no actual prejudice was
shown, and no prejudice resulted.
Id. at *4.
G.

Cross-Jurisdictional Tolling.

Tennessee does not recognize the doctrine of cross-jurisdictional tolling. See Maestas v.
Sofamor Danek Group, Inc., 33 S.W.3d 805 (Tenn. 2000). In Maestas, the Tennessee Supreme
Court considered whether a federal class action tolled the statute of limitations for a state
personal injury claim until such time as the proposed class was denied certification – a principle
known as cross-jurisdictional tolling.
Years earlier, in Blakeney v. Kassel, 1991 WL 87978 (Tenn. Ct. App. 1991), the court of
appeals had appeared to adopt the principle of cross-jurisdictional tolling. Blakeney, 1991 WL
87978, at *4 ("As previously noted, the pendency of the class action suit in federal court until the
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court's denial of class certification tolled the statute.") The court of appeals in Maestas, although
it did not deviate from Blakeney, appeared reluctant and questioned whether Tennessee was
being employed as a clearinghouse for claims which were time-barred in other jurisdictions:
[W]e are constrained to the view that we previously expressed in
Blakeney v. Kassel, 1991 WL 87978, that the Tennessee statute of
limitations is tolled during the pendency of the federal class action.
...
The plaintiffs, none of whom are from Tennessee, appear to be
using Tennessee as a "clearinghouse" for claims almost literally
from "any of the 50 states," since only seven (7) of the 1260
plaintiffs in Haffey and only one (1) of the 56 plaintiffs in Arabie
are residents of Tennessee. Even so, we should adhere to Blakeney
until our Supreme Court or the General Assembly clarifies the
issue.
Maestas v. Sofamor Danek Group, Inc., 1999 WL 74212, at *5 (Tenn. Ct. App. Feb. 16, 1999),
limited perm. app. granted (Tenn. 1999).
Decisively putting the issue to rest, the Tennessee Supreme Court held that Tennessee
“simply had no interest, except perhaps out of comity, in furthering the efficiency and economy
of the class action procedures of another jurisdiction, whether those of the federal courts or
another state.” Maestas, 33 S.W.3d at 808 (quoting Wade v. Danek Med., Inc., 182 F.3d 281,
287 (4th Cir. 1999)). In its opinion, the Tennessee Supreme Court reiterated the concern that, if it
were to recognize the doctrine of cross-jurisdictional tolling, Tennessee would become a
clearinghouse for stale claims from other jurisdictions, declaring: “We cannot sanction such
forum shopping.” Id.
2006 Supplement
An Advisory Commission Comment effective May 17, 2005 states that Rule 23 is
“available in all fields of civil litigation. The court is required to make an affirmative
determination as to whether or not a class action is proper in any given set of circumstances; this
determination is subject to alteration at any time prior to judgment on the merits. Criteria
governing the court’s determination are spelled out in detail. The rule seeks to secure to the
courts and litigants the advantages of the class action while clothing the court with power to
protect all members of the class against a miscarriage of justice.”
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RULE 23 OF THE TENNESSE RULES OF CIVIL PROCEDURE
Rule 23.01 Prerequisites to a Class Action. One or more members of a class may sue or be
sued as representative parties on behalf of all only if: (1) the class is so numerous that joinder of
all members is impracticable; (2) there are questions of law or fact common to the class; (3) the
claims or defenses of the representative parties are typical of the claims or defenses of the class;
and (4) the representative parties will fairly and adequately protect the interest of the class.
Rule 23.02 Class Actions Maintainable. An action may be maintainable as a class action if the
prerequisites of 23.01 are satisfied, and in addition:
(1)
The prosecution of separate actions by or against individual members of the class
would create a risk of
(a)
Inconsistent or varying adjudications with respect to individual members
of the class which would establish incompatible standards of conduct for a party
opposing the class, or
(b)
Adjudications with respect to individual members of the class which
would as a practical matter be dispositive of the interests of the other members not parties
to the adjudications or would substantially impair or impede their ability to protect their
interest; or
(2)
The party opposing the class has acted or refused to act on grounds generally
applicable to the class, thereby making appropriate final injunctive relief or corresponding
declaratory relief with respect to the class as a whole; or
(3)
The court finds that the question of law or fact common to the members of the
class predominate over any questions affecting only individual members, and that a class action
is superior to other available methods for the fair and efficient adjudication of the controversy.
The matters pertinent to the findings include: (a) the interest of members of the class in
individually controlling the prosecution or defense of separate actions; (b) the extent and nature
of any litigation concerning the controversy already commenced by or against members of the
class; (c) the desirability or undesirability of concentrating the litigation of the claims in the
particular forum; (d) the difficulties likely to be encountered in the management of a class action.
Rule 23.03 Determination by Order Whether Class Action to Be Maintainedl Notice,
Judgment; Actions Conducted. (1) As soon as practicable after the commencement of an
action brought as a class action, but never in a hearing without all representative plaintiffs and all
defendants having been given an opportunity to be present, the court shall determine by order
whether the action is to be so maintained. An order under this section may be conditional and
may be altered or amended before the decision on the merits.
(2)
In any class action maintained under Rule 23.02(3), the court shall direct to the
members of the class the best notice practicable under the circumstances, including publication
when appropriate or individual notice to all members who can be identified through reasonable
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effort. The notice shall advise each member that (a) the court will exclude the member from the
class if the member so requests by a specified date; (b) the judgment, whether favorable or not,
will include all members who do not request exclusion; and (c) any member who does not
request exclusion may, if the member desires, enter an appearance.
(3)
The judgment in an action maintained as a class action under Rule 23.02(1) or
Rule 23.02(2), whether or not favorable to the class, shall include and describe those whom the
court finds to be members of the class. The judgment in an action maintained as a class action
under Rule 23.02(3), whether or not favorable to the class, shall include and specify or describe
those to whom the notice provided in Rule 23.03(2) was directed, and who have not requested
exclusion, and whom the court finds to be members of the class.
(4)
When appropriate (a) an action may be brought or maintained as a class action
with respect to particular issues, or (b) a class may be divided into subclasses and each subclass
treated as a class, and the provisions of this rule shall then be construed and applied accordingly.
Rule 23.04 Orders in Conduct of Actions. In the conduct of actions to which this rule applies,
the court may make appropriate orders: (1) determining the course of proceedings or prescribing
measures to prevent undue repetition or complication in the presentation of evidence or
argument; (2) requiring, for the protection of the members of the class or otherwise for the fair
conduct of the action, that notice be given in such manner as the court may direct to some or all
of the members of any step in the action, or of the proposed extent of the judgment, or the
opportunity of members to signify whether they consider the representation fair and adequate, to
intervene and present claims or defenses, or otherwise come into the action; (3) imposing
conditions on the representative parties or on intervenors; (4) requiring that the pleadings be
amended to eliminate therefrom allegations as to representation of absent persons, and that the
action proceed accordingly; (5) dealing with similar procedural matters. The orders may be
combined with an order under Rule 16, and may be altered or amended as may be desirable from
time to time.
Rule 23.05 Dismissal or Compromise. A class action shall not be voluntarily dismissed or
compromised without the approval of the court, and notice of the proposed dismissal or
compromise shall be given to all members of the class in such manner as the court directs.
Rule 23.06 Derivative Actions by Shareholders. In a derivative action brought by one or more
shareholders or members to enforce a right of a corporation or of an unincorporated association,
the corporation or association having failed to enforce a right which may properly be asserted by
it, the complaint shall be verified and shall allege that the plaintiff was a shareholder or member
at the time of the transaction of which the plaintiff complains or that the plaintiff's share of
membership thereafter devolved on the plaintiff by operation of law. The complaint shall also
allege with particularity the efforts, if any, made by the plaintiff to obtain the action desired from
the directors or comparable authority and, if necessary, from the shareholders, or members, and
the reasons for the plaintiff's failure to obtain the action or for not making the effort. The
derivative action may not be maintained if it appears that the plaintiff does not fairly and
adequately represent the interests of the shareholders or members similarly situated in enforcing
the right of the corporation or association. The action shall not be voluntarily dismissed or
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compromised without the approval of the court, and notice of the proposed dismissal or
compromise shall be given to shareholders or members in such manner as the court directs.
Rule 23.07 Actions Relating to Unincorporated Associations. An action brought by or against
the members of an unincorporated association as a class by naming certain members as
representative parties may be maintained only if it appears that the representative parties will
fairly and adequately protect the interests of the association and its members. In the conduct of
the action the court may make appropriate orders corresponding with those described in Rule
23.04, and the procedure for dismissal or compromise of the action shall correspond with that
provided in Rule 23.05.
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TEXAS
DECISIONS INTERPRETING RULE 42 OF THE
TEXAS RULES OF CIVIL PROCEDURE
1.

Comparison with Rule 23 of the Federal Rules of Civil Procedure

Texas Rule 42 is identical in most respects to Federal Rule 23. Accordingly, federal court
decisions interpreting Rule 23 are “persuasive authority.” Intratex Gas Co. v. Beeson, 22 S.W.3d
398, 403 fn. 4 (Tex. 2000); General Motors Corp. v. Bloyed, 916 S.W.2d 949, 954 fn. 1 (Tex.
1996). However, federal court decisions are not binding authority. See Intratex Gas Co. v.
Beeson, 22 S.W.3d 398, 404 fn. 5 (Tex. 2000) [expressly noting that its holding conflicts with
holding of Fifth Circuit, Mullen v. Treasure Chest Casino, LLC, 186 F.3d 620 (5th Cir. 1999).
The points on which Rule 42 differs in substance from Rule 23 are identified below in the
discussion of specific sections.
In an important development, the Texas Supreme Court substantially revised Texas Rule
42, effective January 1, 2004. The revisions make Rule 42 more similar to Rule 23’s provisions,
but they also radically depart from Rule 23 in many details, such as (1) burden on trial court
when granting or denying class certification, (2) type of notice to the class, (2) appointment of
class counsel, and (3) treatment and award of attorneys’ fees. These new provisions are discussed
in depth herein.
2.

Summary of Texas case law
a.

General observations

In 2000, the Texas Supreme Court handed down a series of three decisions that clarified,
and to some extent narrowed, the circumstances where a class action may be certified under Rule
42. Intratex Gas Co. v. Beeson, 22 S.W.3d 398 (Tex. 2000); Southwestern Refining Co., Inc. v.
Bernal, 22 S.W.3d 425 (Tex. 2000); Ford Motor Co. v. Sheldon, 22 S.W.3d 444 (Tex. 2000).
The Supreme Court made it quite clear that, while it views class actions favorably, it also insists
that lower courts strictly comply with Rule 42 in certifying class actions. “Even though it is an
efficient device, there is no right to litigate a claim as a class action. Rather, rule 42 provides
only that the court may certify a class action if the plaintiff satisfies the requirements of the rule.”
Ford Motor Co. v. Sheldon, 22 S.W.3d 444, 452-453 (Tex. 2000) (internal citation omitted).
However, the trial court is not bound by class definitions submitted by the parties, and may use
its own definition as the needs of the case require. Bailey v. Kemper Cas. Ins. Co., 83 S.W.3d
840, 848 (Tex. App. — Texarkana 2002).
Nonetheless, as at least one court of appeals has affirmed, Texas courts take a “much
different approach” than that taken by other courts outside Texas—a much more “rigorous
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approach.” Stobaugh v. Norwegian Cruise Line Ltd., 105 S.W.3d 302, 311 (Tex. App.—
Houston [14th Dist.] 2003).
Unlike Federal Rule 23, the trial court must hold a hearing on the issue of class
certification. Rule 42(c)(1). The hearing should not determine the merits of the case. Intratex
Gas Co. v. Beeson, 22 S.W.3d 398, 404 (Tex. 2000). The trial court may consider matters in the
record, regardless whether they are proven in a fully evidentiary hearing. Snyder Communs. v.
Magana, 94 S.W.3d 213; (Tex. App. — Corpus Christi, 2002); Health & Tennis Corp. of
America v. Jackson, 928 S.W.2d 583, 587 (Tex. App.—San Antonio 1996, no writ); Dresser
Industries, Inc. v. Snell, 847 S.W.2d 367, 376 (Tex. App.—El Paso 1993, no writ); Clements v.
League of United Latin American Citizens (LULAC), 800 S.W.2d 948, 952 (Tex. App.—Corpus
Christi 1990, no writ).
Prior to 2000, several courts held that a court could certify a case solely on the basis of a
well-pleaded petition. Weatherly v. Deloitte & Touche, 905 S.W.2d 642, 647 (Tex. App.—
Houston [14th Dist.] 1995, writ dism’d w.o.j.); Vinson v. Texas Commerce Bank-Houston, N.A.,
880 S.W.2d 820, 823 (Tex. App.—Dallas 1994, no writ); National Gypsum Co. v. Kirbyville
Independent School District, 770 S.W.2d 621, 627 (Tex. App.—Beaumont 1989, writ dism’d
w.o.j.); Life Insurance Co. of Southwest v. Brister, 722 S.W.2d 764, 772-73 (Tex. App.—Fort
Worth 1986, no writ) (en banc). However, inconsistent holdings of the Supreme Court in 2000
created confusion on this point. The Supreme Court noted in one case that a trial court may look
beyond the pleadings. Intratex Gas Co. v. Beeson, 22 S.W.3d 398, 404 (Tex. 2000). Then, two
months later, the Court stated that “going beyond the pleadings is necessary.” Southwestern
Refining Co., Inc. v. Bernal, 22 S.W.3d 425, 435 (Tex. 2000). Then, in 2003, the Supreme Court
attempted a clarification: “In Bernal, we held that in order to “make a proper analysis” of the
Rule 42 factors, a court must go “ ‘beyond the pleadings’ “ and “ ‘must understand the claims,
defenses, relevant facts, and applicable substantive law in order to make a meaningful
determination of the certification issues.’ “ Id. (quoting Castano v. Am. Tobacco Co., 84 F.3d
734, 744 (5th Cir.1996)). “By choosing to delay analysis of [a recent decision of the Supreme
Court] until ‘another stage of litigation,’ the court of appeals ignored applicable substantive law
crucial to understanding the claims and defenses in this case.” Union Pacific Resources Group,
Inc. v. Hankins, 111 S.W.3d 69, 72 (Tex. 2003).
The best reconciliation of these opinions is that what the Court means by “going beyond
the pleadings” is examining something more than the petition and answer, and considering
whether there are legal defenses that would be fatal to the ultimate success of the lawsuit. It may
not be required in every case, but will be required in a case involving complex factual or legal
determinations as part of class certification. As the Supreme Court itself observed, “Personal
injury claims will often present thorny causation and damage issues with highly individualistic
variables that a court or jury must individually resolve.” Southwestern Refining Co., Inc. v.
Bernal, 22 S.W.3d 425, 436 (Tex. 2000).
Most importantly, a class must be “clearly ascertainable by reference to objective
criteria.” Intratex Gas Co. v. Beeson, 22 S.W.3d 398, 403 (Tex. 2000). A class must not be
defined by subjective criteria or by an analysis of the merits of the case. Id. A class definition
should not require a separate inquiry into each class member’s state of mind to determine
whether that person is a member of the class. Ford Motor Co. v. Sheldon, 22 S.W.3d 444, 454
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(Tex. 2000). at 454. This avoids creating a “fail safe” class that is bound only by a judgment
favorable to the class, but not by a judgment in favor of the defendant. Intratex Gas Co. v.
Beeson, 22 S.W.3d at 404-405.
The Texas Supreme Court reiterated its insistence on strict scrutiny of class certification
in Schein v. Stromboe, 102 S.W.3d 675, 691 (Tex. 2002), where it said that “we likewise
expressly refused to indulge every presumption in favor of the trial court’s ruling. A trial court
has discretion to rule on class certification issues, and some of its determinations — like those
based on its assessment of the credibility of witnesses, for example — must be given the benefit
of the doubt. But the trial court’s exercise of discretion cannot be supported by every
presumption that can be made in its favor.”
The Supreme Court made this rule even clearer in 2004, when it said that “compliance
with class action requirements must be demonstrated rather than presumed.” Compaq Computer
Corp. v. Lapray, 135 S.W.3d 657, 672 (Tex. 2004).
More recently, the Texas Supreme Court held that a trial court had failed to “perform a
rigorous analysis” when it considered a defendant’s assertion of the voluntary-payment rule. The
district court considered that assertion, opined that its application was “unlikely” in that case, and
that if it were to be applied, it was not an individual issue but could be determined as a common
class-wide issue. BMG Direct Marketing, Inc. v. Peake, 178 S.W.3d 763, 777 (Tex. 2005). The
Supreme Court held that the failure of the trial court should have included it its trial plan “how
the voluntary-payment rule and the issues involved in its application could be tried class wide
were the court to determine that the rule did apply,” and should have considered “obstacles to
class certification that the rule's application might present.” Id.
However, at least one intermediate court of appeals opinion continued to employ a very
loose standard of review, at least when it came to reviewing a trial court’s refusal to certify a
class. “Texas law, however, does not require a trial court to certify a class action even if the facts
sufficiently satisfy rule 42. . . . This Court may reverse a trial court for abuse of discretion only
if, after searching the record, it is clear that the trial court’s decision was arbitrary and
unreasonable.” Vincent v. Bank of America, 109 S.W.3d 856, 864 (Tex. App. — Dallas 2003). It
is impossible to reconcile a loose standard of review when the court denies certification with a
strict scrutiny standard of review when the trial court grants certification, so presumably the
Supreme Court would disagree with this one-sidedly favorable review of refusals to certify.
b.

Rule 42(a) [equivalent to Federal Rule 23(a)]

Rule 42(a) is not changed by the 2004 revisions to the Rule, except that a provision on
derivative suits has been removed.39

39

“In a derivative suit brought pursuant to Article 5.14 of the Texas Business Corporation Act, the petition shall
contain the allegations (1) that the plaintiff was a record or beneficial owner of shares, or of an interest in a voting
trust for shares at the time of the transaction of which he complains, or his shares or interest thereafter devolved
upon him by operation of law from a person who was the owner at that time, and (2) with particularity, the efforts of
the plaintiff to have suit brought for the corporation by the board of directors, or the reasons for not making any such
efforts. The derivative suit may not be maintained if it appears that the plaintiff does not fairly and adequately
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Numerosity [Rule 42(a)(1)]. Texas law does not require proof of the precise number of
class members. Phillips v. Joint Legislative Committee, 637 F.2d 1014, 1022 (5th Cir. 1981),
cert. denied, 456 U.S. 960 (1982); Carpenter v. Davis, 424 F.2d 257, 260 (5th Cir. 1970).
Commonality [Rule 42(a)(2)]. Common questions are those questions that, when
answered as to the named plaintiff, are answered as to the class members. Health & Tennis Corp.
of America v. Jackson, 928 S.W.2d 583, 590 (Tex. App.—San Antonio 1996, no writ); Reserve
Life Insurance Co. v. Kirkland, 917 S.W.2d 836, 842 (Tex. App.—Houston [14th Dist.] 1996, no
writ). The standard for commonality is not high. Union Pacific Resources Group, Inc. v.
Hankins, 111 S.W.3d 69, 74 (Tex. 2003). Not all or even a great portion of the questions in the
suit must be common to the class. Microsoft Corp. v. Manning, 914 S.W.2d 602, 611 (Tex.
App.—Texarkana 1996, writ dism’d); Wente v. Georgia-Pacific Corp., 712 S.W.2d 253, 255
(Tex. App.—Austin 1986, no writ); Reserve Life Insurance Co. v. Kirkland, 917 S.W.2d at 842.
“A single common question can warrant certification.” Health & Tennis Corp. of America v.
Jackson, 928 S.W.2d at 590, citing Microsoft Corp. v. Manning. Moreover, the common
question may be one of law or fact; it does not have to be both. Health & Tennis Corp. of
America v. Jackson, 928 S.W.2d at 590. Affirmative defenses do not destroy commonality.
Microsoft Corp. v. Manning, 914 S.W.2d at 613.
Typicality [Rule 42(a)(3)]. The typicality requirement is satisfied if the class
representative demonstrates that his claims have the same essential characteristics as those of the
class as a whole. Microsoft Corp. v. Manning, 914 S.W.2d 602, 613 (Tex. App.—Texarkana
1996, writ dism’d); Cedar Crest Funeral Home, Inc. v. Lashley, 889 S.W.2d 325, 331 (Tex.
App.—Dallas 1993, no writ). The claims need not be identical, only substantially similar.
Reserve Life Insurance Co. v. Kirkland, 917 S.W.2d 836, 842 (Tex. App.—Houston [14th Dist.]
1996, no writ); Cedar Crest Funeral Home, Inc. v. Lashley, 889 S.W.2d at 331. All that is
required is that the claims arise from the same pattern of conduct and be based on the same legal
theory. Microsoft Corp. v. Manning, 914 S.W.2d at 613.
Adequacy [Rule 42(a)(4)]. Adequacy of representation is demonstrated by showing (1)
that no conflict in the litigated issues exists between the representative and the class members,
and (2) that class counsel is sufficiently qualified and experienced to prosecute the action
vigorously. Health & Tennis Corp. of America v. Jackson, 928 S.W.2d 583, 589 (Tex. App.—
San Antonio 1996, no writ); Microsoft Corp. v. Manning, 914 S.W.2d 602, 614 (Tex. App.—
Texarkana 1996, writ dism’d); Weatherly v. Deloitte & Touche, 905 S.W.2d 642, 651-652 (Tex.
App.—Houston [14th Dist.] 1995, writ dism’d w.o.j.). Interests are not considered antagonistic
unless they relate directly to the matters in controversy. Health & Tennis Corp. of America v.
Jackson, 928 S.W.2d at 589, citing Microsoft Corp. v. Manning. Texas law “does not require a
higher standard of involvement from a proposed class representative than from an individual
plaintiff.” Health & Tennis Corp. of America v. Jackson, 928 S.W.2d at 589, citing Weatherly v.
Deloitte & Touche. Courts therefore look to class counsel, not the named plaintiff, to determine
whether vigorous prosecution is probable. “The qualifications and experience of the class
counsel is of greater consequence than the knowledge of the class representatives.” Health &
represent the interests of the shareholders similarly situated in enforcing the right of the corporation. The suit shall
not be dismissed or compromised without the approval of the court, and notice in the manner directed by the court of
the proposed dismissal or compromise shall be given to shareholders.”
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Tennis Corp. of America v. Jackson, 928 S.W.2d at 589, citing Microsoft Corp. v. Manning, 914
S.W.2d at 614; Weatherly v. Deloitte & Touche, 905 S.W.2d at 652. If there is any doubt as to a
class representative’s adequacy, the trial court can easily satisfy it by requiring additional class
representatives. Departing from Federal Rule 23, Texas Rule 42(c)(1) expressly states that the
“court may order the naming of additional parties in order to insure the adequacy of class
representation.”
c.

Rule 42(b)(1) [equivalent to Federal Rule 23(b)(1)]

The Texas rule, as in the Federal rule, allows a class action when prosecution of separate
actions by or against individual members of the class would create a risk of either (1)
inconsistent or varying adjudications with respect to individual members of the class which
would establish incompatible standards of conduct for the party opposing the class, or (2)
adjudications with respect to individual members of the class which would as a practical matter
be dispositive of the interests of the other members not parties to the adjudications or
substantially impair or impede their ability to protect their interests.
An investors’ suit against former officers and directors of financial investment company
which had filed for bankruptcy satisfied class action jurisdiction, because prosecution of separate
actions by or against individual members of proposed class of investors would create risk of
inconsistent or varying adjudications and would establish incompatible standards of conduct for
party opposing class. Adams v. Reagan, 791 S.W.2d 284, 291 (Tex.App.—Fort Worth 1990).
Invocation of this section based on a limited fund theory requires more than a mere assertion in
the pleadings. St. Louis Southwestern Ry. Co. v. Voluntary Purchasing Groups, Inc., 929 S.W.2d
25, 33 (Tex.App.—Texarkana 1996).
This subsection was not changed by the 2004 amendments.
d.

Rule 42(b)(2) [equivalent to Federal Rule 23(b)(2)]

A class may be certified pursuant to Rule 42(b)(2) for injunctive or declaratory purposes
when the “party opposing the class has acted or refused to act on grounds generally applicable to
the class.” “Nonequitable monetary relief may be obtained in a (b)(2) class action only if the
predominant relief sought is injunctive or declaratory.” Dairyland County Mut. Ins. Co. of Texas
v. Casburg, 63 S.W.3d 590, 592 (Tex.App.—Beaumont 2001). At least one court has permitted
this section to be used against a defendant class. Wiggins v. Enserch Exploration, Inc., 743
S.W.2d 332, Tex.App.—Dallas 1987).
In 2004, the Texas Supreme Court significantly changed the landscape of (b)(2) classes
when it decided Compaq Computer Corp. v. Lapray, 135 S.W.3d 657 (Tex. 2004).
“We now turn to whether parties may evade Bernal [Southwestern Refining Co., Inc. v.
Bernal, 22 S.W.3d 425 (Tex. 2000)—one of the cases from 2000 discussed above] by seeking
(b)(2) certification. Put simply, they may not. Although (b)(2) does not explicitly require
predominance and superiority as (b)(3) does, (b)(2) does require a rigorous analysis of
‘cohesiveness.’” Id., at 670. “We disagree, therefore, with the trial court’s statement that
‘[n]amed Plaintiffs are not required to show predominance, superiority, or manageability in order
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to certify a class under TRCP 42(b)(2).” . . . Similarly, parties cannot evade the ‘rigorous
analysis’ requirement by seeking (b)(2) certification.” Id. at 671.
This is an amazing job of grafting the more rigorous (b)(3) damages class standards onto
(b)(2) injunctive class jurisprudence. Lest there be any doubt that it intended to make injunctive
classes more difficult to certify, the Court added that “In many cases, this analysis will be
identical to the ‘predominance and superiority’ directive undertaken by trial courts certifying
(b)(3) classes.” Id.
In a mandatory class, the Court added, a (b)(2) class “may require more cohesiveness”
than a (b)(3) class. Id.
Thus, the Court has made it generally more difficult to certify an injunction-only class
than a damages class. But the Court allows for a possible out: “Of course, if a trial court
determines that notice and opt-out should be provided in the (b)(2) setting, the cohesiveness
required in a (b)(2) class need not be greater than the predominance and superiority necessary
for a class certified under (b)(3).” Id. [emphasis added].
Thus, at best, certification under (b)(2) of an injunctive class, where the class is not
releasing any rights, is as difficult as a (b)(3) class, which is as difficult in Texas as anywhere in
the nation.
This subsection was not changed by the 2004 amendments. The Compaq opinion was
issued after the 2004 amendments were in effect.
e.

Former Rule 42(b)(3) [no Federal Rule equivalent]

Prior to the 2004 amendments, Rule 42(b)(3), for which there is no federal equivalent,
applied “where the object of the action is the adjudication of claims which do or may affect
specific property involved in the action.” This section was minimally litigated and there were no
significant cases construing it. In the fact, the apparently-sole reported case involving a class
certified under this section does not discuss this section at all. Elm Creek Owners Ass’n v.
H.O.K. Investments, Inc., 12 S.W.3d 495 (Tex.App.—San Antonio 1999). This subsection was
deleted entirely in 2004.
f.

Rule 42(b)(3) [equivalent to Federal Rule 23(b)(3)]

In order to maintain a lawsuit as class action under this section, the named plaintiff must
show “both that the questions of law or fact common to the members of the class predominate
over any questions affecting only individual members, and that a class action is superior to other
available methods for the fair and efficient adjudication of the controversy.” TCI Cablevision of
Dallas, Inc. v. Owens, 8 S.W.3d 837, 842 (Tex.App.—Beaumont 2000).
In applying this section, the trial court must consider “(A) the interest of members of the
class in individually controlling the prosecution or defense of separate actions; (B) the extent and
nature of any litigation concerning the controversy already commenced by or against members of
the class; (C) the desirability or undesirability of concentrating the litigation of the claims in the
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particular forum; (D) the difficulties likely to be encountered in the management of a class
action.” Snyder Communications, L.P. v. Magana, 142 S.W.3d 295, 299 (Tex. 2004).
“In evaluating whether common issues predominate, courts must identify the controlling
substantive issues of the case and assess which issues will predominate to determine whether
those issues are in fact common to the class. Courts must therefore determine ‘whether common
or individual issues will be the object of most of the efforts of the litigants and the court.’ If there
are some common questions of law or fact, but the focus of the litigation will be mainly on
individual issues, the court cannot certify the class under Rule 42(b)(3).” Id. [internal references
omitted].
This requirement does not mean that all questions of law and fact must be identical, but
that an issue of law or fact exists that inheres in the complaints of all the class members. Entex, a
Div. of Noram Energy Corp. v. City of Pearland, 990 S.W.2d 904, 919 (Tex.App.—Houston [14
Dist.] 1999).
“Class certification will not be prevented merely because damages must be determined
separately for each class member. Likewise, defensive issues peculiar to different members do
not destroy the entire class.” TCI Cablevision of Dallas, Inc. v. Owens, 8 S.W.3d 837, 846
(Tex.App.—Beaumont 2000) (internal quotation omitted).
The Texas Supreme Court is very skeptical of the ability of a court to certify a multi-state
class action that involves state law. “If the laws of fifty-one jurisdictions apply in this class
action, the variations in the laws of the states and District of Columbia ‘may swamp any
common issues and defeat predominance.’” Compaq Computer Corp. v. Lapray, 135 S.W.3d
657, 672 (Tex. 2004), citing Castano v. Am. Tobacco Co., 84 F.3d 734, 741 (5th Cir.1996). Any
consideration of multi-state certification must, not surprisingly, involve a “critical analysis.” Id.
A trial court must decide conflict of laws issues before it certifies a class. Id., 135 S.W.3d at 680;
State Farm Mutual Automobile Ins. Co. v. Lopez, 156 S.W.3d 550, 557 (Tex. 2004); Nat’l
Western Life Ins. Co. v. Rowe, 164 S.W.3d 389, 391 (Tex, 2005).
The Texas Supreme Court has joined courts expressing even more skepticism whether
issues involving some form of scienter do not force a determination that individual issues will
predominate over class issues. Noting that “[t]he Fifth Circuit has recently observed that if
‘individual reliance is necessary to prove actual damages, a class action may not be certified on
this issue.’ [Citing Perrone v. General Motors Acceptance Corp., 232 F.3d 433, 440 (5th
Cir.2000).] We need not and do not decide whether a class asserting a cause of action requiring
proof of reliance, like the class alleged here, can ever be certified. We hold only that the
plaintiffs in this case have failed to show that individual issues of reliance do not preclude the
necessary finding of predominance under Rule 42(b)(4).” Schein v. Stromboe, 102 S.W.3d 675,
694 (Tex. 2002); accord, Spector v. Norwegian Cruise Line Ltd., 2004 WL 637894, *2
(Tex.App.—Hous. [1st Dist.] 2004). Thus, while the Supreme Court did not bar the door to
classwide proof of reliance by inferential methods, survey evidence, or similar nonindividualized proof, it nonetheless continued to restrict the nature of class actions that may be
brought in Texas state courts.
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g.

Rule 42(c) [comparable to Federal Rule 23(c)]

This section alters the timing of the class certification motion slightly from the federal
rule. Instead of requiring class determination “as soon as practicable,” the Texas rule provides
that “the court must--at an early practicable time--determine by order whether to certify the
action as a class action.”
The Texas rule also requires far more detail than the corresponding federal rule,
specifying that an order certifying a class action “must define the class and the class claims,
issues, or defenses, and must appoint class counsel.”
Departing from prior practice, the rule expressly requires that any order granting or
denying certification of a class for damages under Rule 42(b)(3) must state:
•

The elements of each claim or defense asserted in the pleadings;

•

Any issues of law or fact common to the class members;

•

Any issues of law or fact affecting only individual class members;

•

The issues that will be the object of most of the efforts of the litigants and the
court;

•

Other available methods of adjudication that exist for the controversy;

•

Why the issues common to the members of the class do or do not predominate
over individual issues;

•

Why a class action is or is not superior to other available methods for the fair and
efficient adjudication of the controversy; and

•

If a class is certified, how the class claims and any issues affecting only individual
members, raised by the claims or defenses asserted in the pleadings, will be tried
in a manageable, time efficient manner.

This is an innovative and important development, because it requires that a court denying class
certification conduct as rigorous an analysis as a court that certifies a class, and to give its
reasoning.
The rule also confirms that certifications under (b)(1) and (b)(2) do not require notice to
the class, but that a court has discretion to order notice. In fact, however, the Texas Supreme
Court held—after it adopted the amendment to the rule—that “trial courts considering
certification under (b)(2) must consider, and due process may require, individual notice and optout rights to class members who seek monetary damages under any theory. Compaq Computer
Corp. v. Lapray, 135 S.W.3d 657, 667 (Tex. 2004).

TEXAS

456

As to a (b)(3) damages class, the rule attempts to insure that a minimal amount of
information to class members is clearly provided. “The notice must concisely and clearly state in
plain, easily understood language:
“(i)

the nature of the action;

“(ii)

the definition of the class certified;

“(iii)

the class claims, issues, or defenses;

“(iv)

that a class member may enter an appearance through counsel if the member so
desires;

“(v)

that the court will exclude from the class any member who requests exclusion,
stating when and how members may elect to be excluded; and

“(vi)

the binding effect of a class judgment on class members under Rule 42 (c)(3).”

h.

Rule 42(e) [comparable to Federal Rule 23(c)]

The Texas rule provides that a class that has been certified must be approved before it is
settled, dismissed, or otherwise compromised. This tracks federal practice, but makes that
practice unavoidably clear.
The rule clearly does not require a hearing prior to settlement, dismissal or compromise
of a case filed as a class action, but not yet certified. Ventura v. Banales, 905 S.W.2d 423, 426
(Tex.App.—Corpus Christi 1995 no writ).
Notwithstanding that, it is better practice to advise the court of the settlement of an
uncertified class and obtain a corresponding order of dismissal.
The rule provides for details in the manner in which the court reviews any settlement of a
certified class.
“Notice of the material terms of the proposed settlement, dismissal or compromise,
together with an explanation of when and how the members may elect to be excluded from the
class, shall be given to all members in such manner as the court directs.” Presumably, the Court
has discretion whether to require notice in a settled (b)(1) or (b)(2) class, as long as the
settlement has no binding effect on class members, but this issue is not resolved.
Clearly, notice of any settlement of a (b)(3) damages class must be given to class
members. Even before the 2004 amendments, notice was emphasized. Peters v. Blockbuster, 65
S.W.3d 295, 309 (Tex. App.—Beaumont 2001). However, “class members need not be made
cognizant of every material fact that has taken place prior to the mailing of their individual
notice.” Peters v. Blockbuster, 65 S.W.3d 295, 309 (Tex.App.—Beaumont 2001) (internal
citation omitted).
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Notice that does not provide the class information about class counsel’s attorneys’ fees
sought is fatally defective. General Motors Corp. v. Bloyed, 916 S.W.2d 949, 958 (Tex. 1996).
The rule requires a second notice in the settlement of a case where the class members
have already been given notice. The “court may not approve a settlement unless it affords a new
opportunity to request exclusion to individual class members who had an earlier opportunity to
request exclusion but did not do so.”
For any resolution that would bind class members, a hearing is mandatory, at which the
court must find that the settlement, dismissal, or compromise is “fair, reasonable, and adequate.”
After a class is certified, a change to the nature of the case, such as dropping some causes
of action, may require notice to the class and approval by the trial court. J.C. Penney Co., Inc., v.
Pitts, 139 S.W.3d 455, 460 (Tex. App. 2004).
Standing to object is clear. Any class member may object to any settlement for which
court approval is required. However, in an apparent attempt to curb the activities of shakedown
objectors who object only to line their own pockets, the rule provides that any such objection
“may be withdrawn only with the court’s approval.”
i.

Rule 42(f) [no equivalent Federal Rule]

Unnamed members of a class action are not to be considered as parties for purposes of
discovery.
j.

Rule 42(g) [no equivalent Federal Rule]

The rule adds significant requirements to appointment of class counsel, going beyond the
traditional requirement of adequacy. The court must consider (1) the work counsel has done in
identifying or investigating potential claims in the action, (2) counsel’s experience in handling
class actions, other complex litigation, and claims of the type asserted in the action, (3) counsel’s
knowledge of the applicable law, and (4) the resources counsel will commit to representing the
class. In addition, the court may (1) consider any other matter pertinent to counsel’s ability to
fairly and adequately represent the interests of the class, and (2) direct potential class counsel to
provide information on any subject pertinent to the appointment and to propose terms for
attorney fees and nontaxable costs. The latter provision appears to invite competitive bids by
opposing counsel. The rule further provides that the “order appointing class counsel may include
provisions about the award of attorney fees or nontaxable costs.”
The rule allows the court to designate “interim counsel to act on behalf of the putative
class” before making the class certification decision. This would appear to foster a race to the
courthouse for competing classes, but it also may resolve that competition by making it clear
who represents the class. The binding effect of this decision on a case pending in another state or
federal court is likely to be minimal.
Even if there is only one lawyer seeking to be appointed class counsel, the court may
only appoint that lawyer if s/he is found to be adequate under the rule.
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k.

Rule 42(h) and (i) [no equivalent Federal Rule]

The Texas rule contains detailed provisions about award of class counsel fees.
Any claim for fees must be made by motion and notice must be directed to class
members. Any class member, or the defendant, may object.
The court must hold a hearing “in open court” and find facts and make conclusions of law
either orally on the record or in writing.
Prior to 2003, class counsel’s attorneys’ fees could be calculated using either a
percentage or lodestar method. General Motors Corp. v. Bloyed, 916 S.W.2d 949, 960-961 (Tex.
1996).
Incorporating provisions of 2003 Texas legislation, Tex. Civ. Practice & Remedies Code
§ 26.003, the amended rule prohibits any fee determination other than a lodestar calculation.
Thus, percentage recoveries are out. However, the rule expressly allows a multiplier of 400% on
the lodestar amount. On the other hand, the rule also allows reduction of the lodestar amount to
as little as 25%. The logic of the latter provision is unclear, since a lodestar calculation by its
very nature involves determination of a reasonable hourly fee and reasonable time spent. Thus,
any reduction from the amount determined to be reasonable as a lodestar would itself appear to
be unreasonable. The jurisprudence on this provision is undeveloped, since it only became
effective as to cases filed on or after September 1, 2003.
In a truly innovative development, also in compliance with the 2003 legislation, the rule
provides for fees when there are coupons as part of the class settlement. “If any portion of the
benefits recovered for the class are in the form of coupons or other noncash common benefits,
the attorney fees awarded in the action must be in cash and noncash amounts in the same
proportion as the recovery for the class.” Goose, meet gander.
3.

Miscellaneous comments.
Settlement class standards.

A trial court must conduct a plenary evidentiary hearing before approving a class
settlement. Rule 42(e); General Motors Corp. v. Bloyed, 916 S.W.2d 949, 959 (Tex. 1996);
Northrup v. Southwestern Bell Telephone Co., 72 S.W.3d 1, 8 (Tex.App.—Cropus Christi 2001).
“In making its class certification decision, the trial court can consider the pleadings and other
material in the record, along with the evidence presented at the hearing. The evidence on which a
trial court bases its certification ruling need not be in a form necessary to be admissible at trial.”
National Western Life Ins. Co. v. Rowe, 86 S.W.3d 285, 293 (Tex.App.—Austin 2002) (internal
citation omitted).
Because of various concerns peculiar to class action settlements, a trial court must
“independently determine that the requirements of Rule 42 have been scrupulously met, in their
entirety, before approving any class action settlement.” General Motors Corp. v. Bloyed, 916
S.W.2d 949, 955 (Tex. 1996). The Texas Supreme Court more recently said that a trial court
must make at least some Rule 42(a) determinations before it permits the named plaintiff and
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plaintiff’s counsel to settle on behalf of the class and send notice of the settlement to the class.
McAllen Medical Center, Inc. v. Cortez, 66 S.W.3d 227, 234 (Tex. 2001). Specifically, the
Supreme Court said that a trial court is required to give “heightened scrutiny” to the class
definition, to typicality of claims, and to adequacy of representation by both the named plaintiff
and would-be class counsel. McAllen Medical, 66 S.W.3d at 234.
These rulings appear quite clear, but the binding effect of them is somewhat blunted by
the fact that the actual issue before the Court was whether a non-settling defendant could appeal
a trial court order that certified a “settlement-only” class and that gave “preliminary approval” to
the settlement terms. The express holding of the Court was that a nonsettling defendant had the
right to appeal a preliminary approval of class counsel and notice to the class, even before the
fairness hearing, “if the nonsettling defendant can show that the certification adversely affects
it.” McAllen Medical, 66 S.W.3d at 235.
The best practice is that parties should present the various Rule 42(a) matters to the trial
court for actual determination, with an evidentiary presentation, before entry of an order
approving notice to the class. Because certification of a “settlement-only” class and “preliminary
approval” of settlement terms are without any binding effect, McAllen Medical, 66 S.W.3d at
234, an order setting a fairness hearing should not contain language either certifying a
“settlement-only” class or purporting to “approve” the settlement preliminarily. The order should
contain preliminary approval of the class definition, and preliminary findings as to typicality and
adequacy of both the class representative and class counsel.
Reliance.
Any class action that is dependent on a showing of reliance by the class members will
have a very difficult row to hoe. “The question the court must decide before certifying a class,
after rigorous analysis and not merely a lick and a prayer, is whether the plaintiffs have
demonstrated that they can meet their burden of proof in such a way that common issues
predominate over individual ones.” Schein v. Stromboe, 102 S.W.3d 675, 695 (Tex. 2002).
Having stressed the burden, the Court lessened the sting somewhat: “This does not mean,
of course, that reliance or other elements of their causes of action cannot be proved class-wide
with evidence generally applicable to all class members; class-wide proof is possible when classwide evidence exists.” Id., 102 S.W.3d at 693.
The Court nonetheless stressed that “evidence insufficient to prove reliance in a suit by
an individual does not become sufficient in a class action simply because there are more
plaintiffs.” Id.
Standing of the class representative.
Above and beyond requirements that the class representative be adequate is the
requirement of standing. A court has jurisdiction over a class action only if the named class
representative has individual standing at the time suit is filed. M. D. Anderson Cancer Center v.
Novak, 52 S.W.3d 704, 711 (Tex. 2001). This standing requires an actual injury. Id. At the same,
the Supreme Court affirmed existing federal jurisprudence that it was not necessary for “the
named plaintiff’s personal stake in the lawsuit to continue throughout the entirety of the
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litigation.” Id., quoting Sosna v. Iowa, 419 U.S. 393, 402 (1975). Thus, if the named plaintiff’s
grievance becomes moot over time, the initial standing that vested jurisdiction in the court does
not evaporate.
However, one Texas appellate court has held contra to this authority. In that case, the
class representative alleged that he was deceived by claims for a high-protein product but
admitted that he was not going to buy the product in the future, and sought only prospective
injunctive relief. The court held that a class representative “lacks standing if his alleged injury is
not likely to be redressed by the requested relief.” MET-Rx USA, INC. v. Shipman, 62 S.W.3d
807 (Tex.App.—Waco 2001, pet. denied) (internal citation omitted). The court did not discuss
the Sosna line of cases, so its application to future cases is unclear.
Clearly, a class representative who sues for past wrongs can represent the class to recover
for those past wrongs, even if she cannot seek to enjoin future bad acts because she no longer has
a continuing relationship with the defendant. Forth v. Allstate Indemnity Co., 151 S.W.3d 732,
737-738 (Tex. App. 2004).
In a decision of relatively-limited impact—indeed affecting only one person—a court of
appeals has held that the Texas Attorney General does not have standing either on his own or
acting as parens patriae to bring a class action. Lubin v. Farmers Group, Inc., 157 S.W.3d 113,
123-126 (Tex. App. 2005).
Standing and intervention by absent class members.
The Texas Supreme Court affirmed the standing of an objector to overturn a class action
settlement in General Motors Corp. v. Bloyed, 916 S.W.2d 949 (Tex. 1996). Although the
objectors had intervened in that action, intervention is not required for an objecting class member
to appeal a settlement. Northrup v. Southwestern Bell Telephone Co., 72 S.W.3d 1, 10
(Tex.App.—Corpus Christi 2001). On the other hand, intervention is required for an absent class
member to appeal a class action that is tried to judgment. San Juan 1990-A, L.P. v. Meridian Oil
Inc., 951 S.W.2d 159, 164 (Tex.App.—Houston [14 Dist.] 1997, pet. denied).
Discovery limits.
Rule 42(f) expressly provides that unnamed members of a class are not to be considered
parties for purposes of discovery. Although this is the general practice in federal court, the Texas
Rule 42 makes it the rule for Texas state courts. General Motors Corp. v. Bloyed, 916 S.W.2d
949 (Tex. 1996).
Trial plan.
The Texas Supreme Court held that it is “improper to certify a class without knowing
how the claims can and will likely be tried.” Southwestern Refining Co., Inc. v. Bernal, 22
S.W.3d 425, 435 (Tex. 2000). “To make a proper analysis, going beyond the pleadings is
necessary, as a court must understand the claims, defenses, relevant facts, and applicable
substantive law in order to make a meaningful determination of the certification issues. Any
proposal to expedite resolving individual issues must not unduly restrict a party from presenting
viable claims or defenses without that party’s consent. . . . If it is not determinable from the
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outset that the individual issues can be considered in a manageable, time-efficient, yet fair
manner, then certification is not appropriate.” Id., 22 S.W.3d 425, 435-436 (Tex. 2000) (internal
citations omitted).
After Bernal, numerous courts interpreted this holding to require a separate formal “trial
plan,” but the Supreme Court corrected that interpretation in 2002: “The plaintiffs argue
correctly that Bernal should not be read to require a ‘trial plan’ by that name, set out in a separate
document. Rule 42 does not require adoption of a trial plan as a mere formality; rather, according
to Bernal, the rule requires a rigorous analysis and a specific explanation of how class claims are
to proceed to trial.” Schein v. Stromboe, 102 S.W.3d 675, 689 (Tex. 2002).
Regardless where it belongs, a trial plan is a necessity and must consider virtually every
aspect of the class claims pled and all defenses raised. The Supreme Court has faulted trial plans
that did not contain a rigorous analysis of (1) all causes of action, (2) how those claims will be
tried, (3) every controlling substantive issue, (4) whether or how individual issues related to
limitations will be determined, (5) how it would dispose of issues of reliance, (6) how it would
try damages, both actual and punitive, (7) why individual issues did not predominate, and (8)
why a class action is superior to other methods of resolving the dispute. State Farm Mutual
Automobile Ins. Co. v. Lopez, 156 S.W.3d 550, 557 (Tex. 2004) [first three points]; Nat’l
Western Life Ins. Co. v. Rowe, 164 S.W.3d 389 (Tex. 2005) [remaining points].
Arbitrability of class claims.
The Supreme Court has affirmed that, when a contract is silent on class actions but
contains a provision requiring all disputes to be arbitrated, the decision whether to arbitrate each
claim separately or as a class is one for the arbitrator and not the trial court. In re Wood, 140
S.W.3d 367, 369 (Tex. 2004).
Removal.
In Texas, amount in controversy for removal purposes is determined only based on the
value to the plaintiff of the relief sought (“plaintiff viewpoint”) and not the cost to the defendant
(“defendant viewpoint”). Garcia v. Koch Oil Co. of Texas, 351 F.3d 636, 640 n. 4 (5th Cir.
2003); Sims v. AT&T Corp., 2004 WL 2964983 *3 (N. D. Tex. 2004). The burden of proving
federal jurisdiction is on the removing defendant. Gaitor v. Peninsular & Occidental S.S. Co.,
287 F.2d 252, 253-54 (5th Cir. 1961).
The effect of the 2005 amendments on the viewpoint for valuation of the claims and the
burden of proof in class actions in Texas remains to be seen. The amended statutes provide for
some exceptions to removal practice, but do not address either of these issues, instead referring
to the general removal statute. 28 U.S.C. §§ 1446 & 1453. Nonetheless, defendants argue that
these amendments reflected Congress’s intent to shift the burden to plaintiff to demonstrate a
lack of federal jurisdiction and to change the amount in controversy standard to a defendant’s
viewpoint. This argument has achieved some traction in district courts in other circuits. Berry v.
American Express Publ. Corp., 2005 WL 1941151 (C.D. Cal. 2005); Waitt v. Merck & Co., Inc.,
2005 WL 1799740 (W.D. Wash. 2005). However, as of the date this article is drafted, these
issues have not been addressed by any federal district court in Texas or by the Fifth Circuit.
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Counterclaims
Although a counterclaim against the named plaintiff may be proper, a counterclaim
against the class is improper unless the counterclaim complies with Rule 42’s criteria regarding
suits against a defendant class. Parker County v. Spindletop Oil and Gas Co., 628 S.W.2d 765,
769 (Tex. 1982).
Interlocutory appeal.
A decision by a trial court to grant or deny class certification is immediately appealable.
TEX. CIV. PRAC. & REM. CODE § 51.014(3).
The Texas Legislature amended the appellate rules in 2003 to provide that an
interlocutory appeal stays all other proceedings in the trial court pending resolution of that
appeal. TEX. CIV. PRAC. & REM. CODE § 51.014(b). This new provision stays any class action
proceedings in the trial court while the appeal is pending, thus preventing notice to the class, trial
of the certified class, or any other form of continued trial court oversight of the class
certification.
An interlocutory appeal is limited strictly to the trial court’s decision to grant or deny
class certification, and other certification-related orders are not usually subject to an
interlocutory appeal. See Bally Total Fitness Corp. v. Jackson, 53 S.W.3d 352, 359 (Tex. 2001)
(post-certification order granting partial summary judgment to class and denying motions to decertify are not subject to an interlocutory appeal); and Union Pacific Resources Group, Inc. v.
Hankins, 51 S.W.3d 738, 740 (Tex.App.—El Paso 2001) (trial court entry of a trial plan
subsequent to appeal of class certification is not subject to an interlocutory appeal); but see De
Los Santos v. Occidental Chemical Corp., 933 S.W.2d 493, 495 (Tex.1996) (post-certification
order that changed a certified class from an opt-out class to a mandatory class and that created a
conflict between class and counsel altered the fundamental nature of the certification and was
therefore subject to an interlocutory appeal).
Prior to 2003, the judgment of a court of appeals was generally final as an interlocutory
class action appeal. However, in 2003, the Texas Legislature amended the Government Code to
allow appeal to the Supreme Court from court of appeals decision in an interlocutory appeal
from a trial court order that certifies or refuses to certify a class. Thus, now all class certification
orders are subject to two levels of appeal. TEX. GOV’T. CODE § 22.225(b)(4).
Cy pres distributions.
Although Texas law does not expressly permit distribution of class action funds through
cy pres, at least one court has approved the use of cy pres, at least in the settlement context. “It
allows a trial court to fashion an equitable remedy to distribute settlement funds in a class action
when the costs of distribution outweigh the individual share to which each class member is
entitled. Distributing litigation proceeds through cy pres satisfies class action goals by deterring
similar conduct and disgorging the defendant of profits wrongfully obtained, and using those
funds in a way that at least indirectly benefits the class members.” Northrup v. Southwestern Bell
Telephone Co., 72 S.W.3d 16, 21-22 (Tex.App.—Corpus Christi 2002). However, that court
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added that because “there is no authority disallowing such settlements, we cannot say the trial
court abused its discretion,’ id., so this is not exactly conclusive authority.
[Revised December 4, 2006.]
Rule 42. Class Actions
(a)
Prerequisites to a Class Action. One or more members of a class may sue or be sued as
representative parties on behalf of all only if (1) the class is so numerous that joinder of all
members is impracticable, (2) there are questions of law, or fact common to the class, (3) the
claims or defenses of the representative parties are typical of the claims or defenses of the class,
and (4) the representative parties will fairly and adequately protect the interests of the class.
(b)
Class Actions Maintainable. An action may be maintained as a class action if the
prerequisites of subdivision (a) are satisfied, and in addition:
(1)
the prosecution of separate actions by or against individual members of the class
would create a risk of
(A)
inconsistent or varying adjudications with respect to individual members
of the class which would establish incompatible standards of conduct for the party
opposing the class, or
(B)
adjudications with respect to individual members of the class which would
as a practical matter be dispositive of the interests of the other members not parties to the
adjudications or substantially impair or impede their ability to protect their interests; or
(2)
the party opposing the class has acted or refused to act on grounds generally
applicable to the class, thereby making appropriate final injunctive relief or corresponding
declaratory relief with respect to the class as a whole; or
(3)
the questions of law or fact common to the members of the class predominate
over any questions affecting only individual members, and a class action is superior to other
available methods for the fair and efficient adjudication of the controversy. The matters
pertinent to these issues include:
(A)
the interest of members of the class in individually controlling the
prosecution or defense of separate actions;
(B)
the extent and nature of any litigation concerning the controversy already
commenced by or against members of the class;
(C)
the desirability or undesirability of concentrating the litigation of the
claims in the particular forum; and
(D)

the difficulties likely to be encountered in the management of a class

action.
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(c)
Determining by Order Whether to Certify a Class Action; Notice and Membership
in Class.
(1)(A) When a person sues or is sued as a representative of a class, the court must--at an
early practicable time--determine by order whether to certify the action as a class action.
(B)
An order certifying a class action must define the class and the class
claims, issues, or defenses, and must appoint class counsel under Rule 42 (g).
(C)
An order under Rule 42(c)(1) may be altered or amended before final
judgment. The court may order the naming of additional parties in order to insure the
adequacy of representation.
(D)

An order granting or denying certification under Rule 42(b)(3) must state:
(i)

the elements of each claim or defense asserted in the pleadings;

(ii)

any issues of law or fact common to the class members;

(iii)

any issues of law or fact affecting only individual class members;

(iv)
the issues that will be the object of most of the efforts of the
litigants and the court;
(v)

other available methods of adjudication that exist for the

controversy;
(vi)
why the issues common to the members of the class do or do not
predominate over individual issues;
(vii) why a class action is or is not superior to other available methods
for the fair and efficient adjudication of the controversy; and
(viii) if a class is certified, how the class claims and any issues affecting
only individual members, raised by the claims or defenses asserted in the pleadings, will
be tried in a manageable, time efficient manner.
(2)(A) For any class certified under Rule 42(b)(1) or (2), the court may direct appropriate
notice to the class.
(B)
For any class certified under Rule 42(b)(3), the court must direct to class
members the best notice practicable under the circumstances, including individual notice to
all members who can be identified through reasonable effort. The notice must concisely and
clearly state in plain, easily understood language:
(i)

the nature of the action;

(ii)

the definition of the class certified;
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(iii)

the class claims, issues, or defenses;

(iv)
that a class member may enter an appearance through counsel if
the member so desires;
(v)
that the court will exclude from the class any member who
requests exclusion, stating when and how members may elect to be excluded; and
(vi)

the binding effect of a class judgment on class members under

Rule 42 (c)(3).
(3)
The judgment in an action maintained as a class action under subdivision (b)(1) or
(b)(2), whether or not favorable to the class, shall include and describe those whom the court
finds to be members of the class. The judgment in an action maintained as a class action
under subdivision (b)(3), whether or not favorable to the class, shall include and specify or
describe those to whom the notice provided in subdivision (c)(2) was directed, and who have
not requested exclusion, and whom the court finds to be members of the class.
(d)

Actions Conducted Partially as Class Actions; Multiple Classes and Subclasses.

When appropriate (1) an action may be brought or maintained as a class action with respect to
particular issues, or (2) a class may be divided into subclasses and each subclass treated as a
class, and the provisions of this rule shall then be construed and applied accordingly.
(e)

Settlement, Dismissal or Compromise.

(1)(A) The court must approve any settlement, dismissal, or compromise of the claims,
issues, or defenses of a certified class.
(B)
Notice of the material terms of the proposed settlement, dismissal or
compromise, together with an explanation of when and how the members may elect to be
excluded from the class, shall be given to all members in such manner as the court directs.
(C)
The court may approve a settlement, dismissal, or compromise that would
bind class members only after a hearing and on finding that the settlement, dismissal, or
compromise is fair, reasonable, and adequate.
(2)
The parties seeking approval of a settlement, dismissal, or compromise under
Rule 42(e)(1) must file a statement identifying any agreement made in connection with the
proposed settlement, dismissal, or compromise.
(3)
In an action previously certified as a class action under Rule 42(b)(3), the court
may not approve a settlement unless it affords a new opportunity to request exclusion to
individual class members who had an earlier opportunity to request exclusion but did not do so.
(4)(A) Any class member may object to a proposed settlement, dismissal, or compromise
that requires court approval under Rule 42(e)(1)(A).
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(B)
An objection made under Rule 42(e)(4)(A) may be withdrawn only with
the court’s approval.
(f)
Discovery. Unnamed members of a class action are not to be considered as parties for
purposes of discovery.
(g)

Class Counsel.
(1)

Appointing Class Counsel.

(A)
Unless a statute provides otherwise, a court that certifies a class must
appoint class counsel.
(B)
An attorney appointed to serve as class counsel must fairly and adequately
represent the interests of the class.
(C)

In appointing class counsel, the court
(i)

must consider:
the work counsel has done in identifying or investigating potential

claims in the action;
counsel’s experience in handling class actions, other complex
litigation, and claims of the type asserted in the action;
counsel’s knowledge of the applicable law; and
the resources counsel will commit to representing the class;
(ii)
may consider any other matter pertinent to counsel’s ability to
fairly and adequately represent the interests of the class;
(iii)
may direct potential class counsel to provide information on any
subject pertinent to the appointment and to propose terms for attorney fees and nontaxable
costs; and
(iv)
(2)

may make further orders in connection with the appointment.

Appointment Procedure.

(A)
The court may designate interim counsel to act on behalf of the putative
class before determining whether to certify the action as a class action.
(B)
When there is one applicant for appointment as class counsel, the court
may appoint that applicant only if the applicant is adequate under Rule 42(g)(1)(B) and (C).
If more than one adequate applicant seeks appointment as class counsel, the court must
appoint the applicant or applicants best able to represent the interests of the class.
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(C)
The order appointing class counsel may include provisions about the
award of attorney fees or nontaxable costs under Rule 42(h) and (i).
(h)
Procedure for determining Attorney Fees Award. In an action certified as a class
action, the court may award attorney fees in accordance with subdivision (i) and nontaxable costs
authorized by law or by agreement of the parties as follows:
(1)
Motion for Award of Attorney Fees. A claim for an award of attorney fees and
nontaxable costs must be made by motion, subject to the provisions of this subdivision, at a time
set by the court. Notice of the motion must be served on all parties and, for motions by class
counsel, directed to class members in a reasonable manner.
(2)
Objections to Motion. A class member, or a party from whom payment is sought,
may object to the motion.
(3)
Hearing and Findings. The court must hold a hearing in open court and must find
the facts and state its conclusions of law on the motion. The court must state its findings and
conclusions in writing or orally on the record.
(i)

Attorney’s fees award.

(1)
In awarding attorney fees, the court must first determine a lodestar figure by
multiplying the number of hours reasonably worked times a reasonable hourly rate. The attorney
fees award must be in the range of 25% to 400% of the lodestar figure. In making these
determinations, the court must consider the factors specified in Rule 1.04(b), TEX.
DISCIPLINARY R. PROF. CONDUCT.
(2)
If any portion of the benefits recovered for the class are in the form of coupons or
other noncash common benefits, the attorney fees awarded in the action must be in cash and
noncash amounts in the same proportion as the recovery for the class.
(j)

Effective date. Rule 42(i) applies only in actions filed after September 1, 2003.
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UTAH
DECISIONS INTERPRETING RULE 23 OF THE UTAH
RULES OF CIVIL PROCEDURE
1.

Comparison with Rule 23 of the Federal Rules of Civil Procedure.

Utah Rule of Civil Procedure 23 is nearly identical to Rule 23 of the Federal Rules of
Civil Procedure. The most significant variation from the federal rule is that Utah has not adopted
a counterpart to Rule 23(f) of the Federal Rules, which permits interlocutory appellate review of
certification decisions. Because the Utah rule is so nearly parallel to the federal rule, decisions
rendered under the federal rule are likely to be persuasive in Utah courts. Cf. Olson v. Salt Lake
City School Dist., 724 P.2d 960, 965 n.5 (Utah 1986) (noting that, since Utah Rule of Civil
Procedure 54(b) is nearly identical to the corresponding federal rule, "we rely heavily on
decisions under the federal rule . . . ."); Workman v. Nagle Constr., Inc., 802 P.2d 749, 751 (Utah
Ct. App. 1990) (comparing court's interpretation of Utah Rule 77(d) with case law under
comparable federal rule).
2.

Case Law Interpreting Rule 23.
a.

Rule 23 in general.

The Utah Supreme Court has described the rule permitting the maintenance of class
actions as "one of the most far-reaching and important changes in legal procedure in many a
decade. Its impact on the enforcement of consumer rights, antitrust claims, securities claims and
civil rights actions, to name but a few areas, has been monumental." Richardson v. Arizona
Fuels Corp., 614 P.2d 636, 640 (Utah 1980).
Class actions are equitable in nature. See Plumb v. State, 809 P.2d 734, 738 (Utah
1990); Richardson, 614 P.2d at 640 ("[C]lass actions have historical antecedents in rules of
equity that go back several centuries in English Jurisprudence . . . ."). The Utah Supreme Court
has also noted that class actions "allow[] access to the courts for numerous claimants to request
redress of claims that are too small to merit the expenses of litigation on an individual basis,"
Call v. City of West Jordan, 727 P.2d 180, 183 (Utah 1986), and that such actions adjudicate the
rights of people who generally "are not actively involved in the litigation or aware of specific
actions taken in it." Workman, 802 P.2d at 753. These features of class actions require trial
courts presiding over them to occupy a unique, supervisory role, see Plumb, 809 P.2d at 738, one
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(ABOTA). Eric G. Maxfield is a partner in the Salt Lake City office of Holme Roberts & Owen LLP, where he
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critical aspect of which involves protecting the class members' interests.40 See id. Because class
actions adjudicate the rights of persons without their active participation and impose a higher
burden on the court, class actions are justified only if the requirements set forth in Rule 23 are
met. See id.
The court must “perform a rigorous analysis of whether the proposed class satisfies the
requirements of Rule 23. The court, however, may not inquire into the merits of the case. In
addition, any doubt should be resolved in favor of class certification.” See In Re Medical Waste
Services Antitrust Litigation, 2006 U.S. Dist. LEXIS 19793 (D. Utah March 3, 2006) (internal
citations omitted).
The party seeking class certification bears the burden of proving that certification is
warranted. See Ditty v. Check Rite, Ltd., 182 F.R.D. 639, 641 (D. Utah 1998). A group of
plaintiffs may not simply proceed as a class; a certification ruling is required. See Bentley v.
West Valley City, 21 P.3d 210, 211 n.2 (Utah 2001); accord L.C. v. Utah State Bd. of Educ., 188
F. Supp.2d 1330, 1334 n.1 (D. Utah 2002) (noting that case would not proceed as class action,
despite plaintiffs' designation of action as such, since no certification determination had been
made). The court must make a preliminary determination as to "whether the suit has been
brought by '[o]ne or more members of [the class].'" Paton v. New Mexico Highlands Univ., 275
F.3d 1274, 1278 (quoting FED. R. CIV. P. 23(a)), after which court must carefully apply the
criteria set forth in Rule 23(a) and (b) to determine if certification is appropriate. See
Richardson, 614 P.2d at 639. If Rule 23's requirements are met, the trial court has discretion to
determine whether the entire action or individual claims within the action should proceed as a
class action. See id. Merely asserting that the action qualifies as a class action by reciting or
mimicking the language of Rule 23 is insufficient. See id. (quoting Jones v. Diamond, 519 F.2d
1090, 1098 (5th Cir. 1975)). Attempting to revive dismissed individual claims by amending the
complaint to assert a class action is also unlikely to succeed. See Prince v. Bear River Mut. Ins.
Co., 56 P.3d 524 (Utah 2002).
a.

Rule 23(a).

As under the federal rule, a party seeking to institute a class action in Utah may sue or be
sued on behalf of a class only if each of the following requirements is met: "(1) the class is so
numerous that joinder of all members is impracticable, (2) there are questions of law or fact
common to the class, (3) the claims or defenses of the representative parties are typical of the
claims or defenses of the class, and (4) the representative parties will fairly and adequately
protect the interests of the class." UTAH R. CIV. P. 23(a).

40

The Workman court explained that the supervisory role assumed by courts in class actions can be avoided by
using a different scheme to organize a group of litigants: "A class action is not the only means of organizing, for
litigation purposes, a group of claimants whose interests appear to be aligned or similar. Such a group may form an
association, a non-profit corporation, or use another means of organizing private activity. Such private
organizational forms have the advantage of leaving in the claimants' hands the decisions concerning their relations
between themselves, rather than placing the court in the role of defining and overseeing those relations in
supervising a class." Workman, 802 P.2d at 753 n.6.
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(1)

Numerosity.

The standard governing the required number of class members under Utah's Rule 23 is
identical to the standard under the federal rule and inquires whether the size of the class is so
large as to make joinder of the members' claims impracticable. Cf. Ditty, 182 F.R.D. at 641
("The first question under [federal] Rule 23 is whether 'the class is so numerous that joinder of
all members is impracticable.'"). "To satisfy this requirement, the plaintiffs need not show that
joinder of all members of the class is impossible, only that it is impracticable." Serfaty v.
International Automated Sys., Inc., 180 F.R.D. 418, 420 (D. Utah 1998). No Utah court has
established a minimum number of claimants necessary to form a class, but the Utah Supreme
Court has stated that the size of the class alone is not determinative of impracticability of joinder.
Call, 727 P.2d at 183. In fact, the United States District Court for the District of Utah has
explained that it is not necessary for the plaintiffs to "identify the exact number of class members
involved; courts have often used common sense assumptions to support a finding of numerosity."
Ditty, 182 F.R.D. at 641; Serfaty, 180 F.R.D. at 420. For example, in the context of a securities
action, "'where the number of persons who bought stock during the class period is unknown,
numerosity can be assumed where the number of shares traded is so great that common sense
dictates the class is very large.'" Serfaty, 180 F.R.D. at 420 (quoting Grace v. Perception Tech.
Corp., 128 F.R.D. 165, 167 (D. Mass. 1989)). Although the Utah Supreme Court has not
expressly adopted the common sense standard, it has tacitly acknowledged its importance, stating
that in some cases "sheer size alone" may render joinder impracticable. See Call, 727 P.2d at
183. The court also has indicated that joinder may be impracticable where the size and
membership of a class is unknown. See id.
(2)

Commonality.

No reported Utah case has discussed the commonality requirement. However, in keeping
with general federal law on the subject, the United States District Court for the District of Utah
has noted that, "[i]n order to demonstrate commonality, the plaintiffs must show that there are
questions of law or fact common to the class." Ditty, 182 F.R.D. at 639. With respect to
common questions of law, the Tenth Circuit has held that simply asserting systematic violations
of the law is insufficient; instead, all members of the putative class "must share a discrete legal
question of some kind." J.B. ex rel. Hart v. Valdez, 186 F.3d 1280, 1289 (10th Cir. 1999).
Where a plaintiff sought to introduce expert testimony to demonstrate “common elements of
liability, antitrust injury, and damages,” the Federal District Court for the District of Utah held
that “conclusory allegations, assumptions of liability and impact, and assurances of future
solutions regarding damages” were insufficient to meet the plaintiff’s strict burden of proof. See
In Re Medical Waste Services Antitrust Litigation, 2006 U.S. Dist. LEXIS 19793 (D. Utah
March 3, 2006). In a separate case, the court certified a class of plaintiffs alleging the defendant
had violated the Truth in Lending Act by using lease agreements that allegedly contained
unlawful provisions, by improperly managing escrow funds and charge-backs, by requiring
plaintiffs to purchase certain products and services as conditions of its leases, and by failing to
deliver certain documentation to Plaintiffs regarding insurance and other matters. The court held
that these matters were sufficiently common and typical to meet Rule 23’s requirements. See
Owner-Operator Indep. Drivers Ass’n. v. C.R. England, Inc., 2005 U.S. Dist. LEXIS 35099,
Case No. 2:02 CV 950 TS (D. Utah Aug. 29, 2005).
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(3)

Typicality.

"'The question of typicality . . . is closely related to the . . . question of commonality.'"
Ditty, 182 F.R.D. at 642 (quoting Rosario v. Livaditis, 963 F.2d 1013, 1018 (7th Cir. 1992)). A
plaintiff's claim is typical when it arises from "'the same event or practice or course of conduct
that gives rise to the claims of other class members and [is] based on the same legal theory.'" Id.
(quoting De La Fuente v. Stokely-Van Camp, Inc., 713 F.2d 223, 232 (7th Cir. 1983)). Further,
where the named plaintiffs' claims are based on the same fact pattern and legal theory, a finding
of typicality is favored and "minor factual variations will not defeat the formation of the class."
Id.
(4)

Fair and Adequate Protection of the Interests of the Class.

As with the prior two requirements, federal law provides some guidance on
representation of the class members' interests. According to the Tenth Circuit, "[r]esolution of
two questions determines legal adequacy: (1) do the named plaintiffs and their counsel have any
conflicts of interest with other class members and (2) will the named plaintiffs and their counsel
prosecute the action vigorously on behalf of the class?" Rutter & Wildanks Corp. v. Shell Oil
Co., 314 F.3d 1180, 1187-88 (10th Cir. 2002). The competency and experience of class counsel
also affects the adequate representation inquiry. See Amchem Prods., Inc. v. Windsor, 521 U.S.
591, 626 n.20 ("The adequacy heading also factors in competency and conflicts of class
counsel."); Ditty, 182 F.R.D. at 642 (listing class attorney's "qualifications, experience, and
ability to conduct the representation" as a factor). While conflicts between members of a
proposed class may prevent class certification, conflicts that are merely potential or based on
speculation are insufficient to defeat certification. See Serfaty, 180 F.R.D. at 420. Additionally,
the conflict must focus on the central issue of alleged wrongdoing rather than on the amount of
damages suffered. See id.
b.

Rule 23(b).

In addition to meeting the each of the four requirements set forth in Rule 23(a), a plaintiff
must meet at least one of the three criteria enumerated in Rule 23(b), which are identical to those
set forth in the federal rule. No Utah case law has been issued on these criteria.
c.

Rule 23(c)(2).

Once a court has issued an order as to whether an action may be maintained as a class
action, Rule 23(c)(2) requires the court to direct "the best notice practicable" to the class
members, including individual notice to all members who can be identified through reasonable
effort. UTAH R. CIV. P. 23(c)(2).41 The court's notice must advise the class members that:
41

One important caveat to the notice requirements contained in Rule 23(c)(2) is that they are applicable only to
class actions brought under Rule 23(b)(3), not to actions for injunctive relief brought under Rule 23(b)(2). See
Holmgren v. Utah-Idaho Sugar Co., 582 P.2d 856, 858 (Utah 1978). Thus, notice by publication may be adequate
for purposes of a class action seeking only injunctive relief. See generally id.
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(1) the court will exclude the member from the class if the member makes a request to that effect
by a specified date; (2) the judgment, whether or not it is favorable to the class, will include all
members who do not request exclusion from the class; and (3) members who do not request
exclusion may, if they choose to do so, enter an appearance in the action through their counsel.
See id. The court's duty to notify class members of a pending action is one of the responsibilities
placed on the court to safeguard the interests of the absent class members. See Workman, 802
P.2d at 753. In fact, "[n]otice to absent members of a plaintiff class, and an opportunity for them
to disassociate themselves from the class, are critical requirements for maintenance of a class
action, requirements founded in the federally guaranteed right of the absent class members to due
process of law." Id. In recognition of the notice requirement's importance, the Utah Court of
Appeals has held that a judgment entered on behalf of members of a class who have not received
proper notice of a class action is void. See id.
d.

Rule 23(e).

The nature of a trial court's supervisory role in class actions is exemplified by the
requirement that the trial court must approve any settlement of a class action. See Plumb, 809
P.2d at 738; see also UTAH R. CIV. P. 23(e).42 In the Tenth Circuit, four factors are considered in
determining whether a proposed settlement should be approved:
(1) whether the proposed settlement was fairly and honestly
negotiated; (2) whether serious questions of law and fact exist,
placing the ultimate outcome of the litigation in doubt; (3) whether
the value of an immediate recovery outweighs the mere possibility
of future relief after protected and expensive litigation; and (4) the
judgment of the parties that the settlement is fair and reasonable.
Rutter & Wilbanks Corp., 314 F.3d at 1188 (quoting Gottlieb v. Wiles, 11 F.3d 1004, 1014 (10th
Cir. 1993)).
Two specific rationales support the trial court's role as a monitor of the relations between
class members and their counsel with respect to settlements. First, in cases where members of
the class have not been identified or located, the court must guard the missing members' rights.
See id. at 739. Second, where class members have only minor interests in the litigation, they also
may have only slight motivation to monitor the conduct of counsel and to carefully evaluate
proposed settlements. See id. Accordingly, the requirement of court approval of settlements and
dismissals can help prevent "manipulation and exploitation of the class by its counsel" and
assures that the interests of all class members are considered by a neutral party before a
settlement is finalized. See id. In sum, the "whole philosophy" of Rule 23 respecting dismissals
and settlements of class actions is to protect class members from potential abuse. Id.
Another aspect of Rule 23(e) is the requirement that all class members be notified of any
proposed dismissal or settlement. UTAH R. CIV. P. 23(e). As indicated by a recent Utah
42

A trial court's approval of a settlement agreement is reviewed for abuse of discretion. See Rutter & Wilbanks
Corp., 314 F.3d at 1186-87.
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Supreme Court case, the notice provision allows a class member to "opt out" of any proposed
settlement in the event the member disagrees with or is otherwise unsatisfied with the settlement.
"The opt out rule associated with class action suits . . . 'is intended to protect the individual[']s[]
interest in pursuing [his] own litigation rather than participating in a class action.'" Bennett v.
Jones, Waldo, Holbrook & McDonough, 70 P.3d 17, 26 (Utah 2003) (alterations in original)
(quoting Gottlieb, 1009). By opting out of a proposed settlement, the class member "preserve[s]
his legal claims and position totally," leaving the class member "free to bring those claims in
another lawsuit" and "plac[ing] him in the same legal position with the same legal claims that he
would have been in" had the class action never occurred. Id. at 26-27. In Bennett, a class
member who opted out of a settlement agreement subsequently sued counsel for the class,
alleging that counsel breached the retainer agreement because the settlement was unfair and
improper. On appeal from the trial court's dismissal of the breach of contract cause of action for
failure to state a claim, the Utah Supreme Court affirmed, holding that the class member "as a
matter of law . . . was not damaged by the . . . alleged breaches of the retainer agreement." Id. at
26.43 The same fact, i.e., the class member's inability to show that he suffered damage, led the
court to affirm the dismissal of his legal malpractice claim. See id. at 27-28 (stating that class
member "simply cannot plead and has not pled that he was damaged as a result of the . . .
defendants' alleged breaches of duty because by opting out of the class action settlement, he
preserved his legal position and his individual causes of action").
3.

Miscellaneous.
a.

Distinction Between Class Actions and Derivative Actions.

Derivative actions are governed by Rule 23.1 of the Utah Rules of Civil Procedure.
Explaining the distinction between class actions and derivative actions, the Utah Supreme Court
has stated that each type of action rests on fundamentally different substantive principles of law.
See Richardson, 614 P.2d at 638. On the one hand,
[a] class action . . . is predicated on ownership of the claim for relief sued upon in
the representative of the class and all other class members in their capacity as
individuals. Shareholders of the corporation may, of course, have claims for
relief directly against their corporation because the corporation itself has violated
rights possessed by the shareholders, and a class action would be an appropriate
means for enforcing their claims. A recovery in a class action is a recovery which
belongs directly to the shareholders.
Id. (emphasis in original). On the other hand,
[a] derivative action must necessarily be based on a claim for relief which is
owned by the stockholders' corporation. Indeed a prerequisite for filing a
derivative action is the failure of the corporation to initiate the action in its own
43

The court also held that the class member's decision to opt out "effectively terminated the class counsel's legal
representation of him in the matter." Id. at 26 (quoting Bally Total Fitness Corp. v. Jackson, 53 S.W.2d 352, 354
(Tex. 2001)).
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name. The stockholder, as a nominal party, has no right, title, or interest
whatsoever in the claim itself whether the action is brought by the corporation or
by the stockholder on behalf of the corporation.
Id. The court also noted that, if a class action is improperly used in place of a derivative action,
"grave injustices" may result, "not the least of which is the diversion of assets recovered in a
lawsuit from creditors of a corporation to stockholders, thereby reversing long established
substantive rules of law as to the relative priorities of the claims of creditors and stockholders to
the assets of an insolvent corporation." Id. at 640.
b.

Awards of Attorneys' Fees in Class Actions.

Awards of attorneys' fees to be collected by a class are subject to the trial court's
approval, which in turn is dependent on the trial court's determination that the award is fair and
reasonable. See Plumb, 809 P.2d at 738. Where a trial court is not satisfied that a sufficiently
adversarial relationship exists between the class representatives and class counsel in a dispute
involving attorney fees, the Utah Supreme Court recommends that the class hire or the trial court
appoint special counsel for the class to act as an adversary in the fee dispute. See id. at 743-44.
c.

Class Action Settlement Agreement Does Not Impose Special Duty to Protect
Class Members.

In Sanders v. Leavitt, 37 P.3d 1052, 1057 (Utah 2001), the Utah Supreme Court held that
the lawyers of a plaintiff class in an action seeking reform of the Utah child-welfare system did
not assume a special duty to protect the members of the class from future harm by virtue of a
settlement reached in the action. In an action filed against the attorneys of the plaintiff class after
the settlement of the class action, a father had sought to hold the attorneys liable for the death of
his child, who had been a member of the class, based on the settlement agreement. The court
declined to hold the attorneys responsible for the child's physical well-being or medical care.
c.

Aggregation of Punitive Damages and Attorneys' Fees for Purposes of
Diversity Jurisdiction.

In the Tenth Circuit, members of a class may not aggregate either their claims for
punitive damages or attorneys' fees for purposes of meeting the amount of claim requirement of
diversity jurisdiction. See Martin v. Franklin Capital Corp., 251 F.3d 1284, 1292-93 (10th Cir.
2001).
d.

Standard of Review of Certification Decisions.

The standard of review applicable to the grant or denial of certification of a class is abuse
of discretion. See Call, 727 P.2d at 183; Valdez, 186 F.3d at 1287.

UTAH

475

e.

Claim Preclusion under Rule 23

The Federal District Court for the District of Utah recently analyzed applying the
doctrine of claim preclusion in a Rule 23 context. Pelt v. Utah, 2006 U.S. Dist. LEXIS 24523,
at * 27 - 41, Case No. 2:92-CV-639 TC (D. Utah April 26, 2006). The court held that
procedural due process prohibits preclusive application of an earlier judgment to a non-party
unless that party was in privity with the parties in the earlier suit. In the context of a class action
lawsuit, privity exists if the party to the class action suit adequately represented the nonparty, and
this question is one of fact.
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RULE 23 OF THE UTAH RULES OF CIVIL PROCEDURE
Rule 23. Class Actions
(a)
Prerequisites to a class action. One or more members of a class may sue or be
sued as representative parties on behalf of all only if (1) the class is so numerous that joinder of
all members is impracticable, (2) there are questions of law or fact common to the class, (3) the
claims or defenses of the representative parties are typical of the claims or defenses of the class,
and(4) the representative parties will fairly and adequately protect the interests of the class.
(b)
Class actions maintainable. An action may be maintained as a class action if the
prerequisites of Subdivision (a) are satisfied, and in addition:
(1)
The prosecution of separate actions by or against individual members of
the class would create a risk of:
(A)
inconsistent or varying adjudications with respect to individual
members of the class which would establish incompatible standards of conduct
for the party opposing the class, or
(B)
adjudications with respect to individual members of the class
which would as a practical matter be dispositive of the interests of the other
members not parties to the adjudications or substantially impair or impede their
ability to protect their interests; or
(2)
The party opposing the class has acted or refused to act on grounds
generally applicable to the class, thereby making appropriate final injunctive relief or
corresponding declaratory relief with respect to the class as a whole; or
(3)
The court finds that the questions of law or fact common to the members
of the class predominate over any questions affecting only individual members, and that a
class action is superior to other available methods for the fair and efficient adjudication of
the controversy. The matters pertinent to the findings include: (A) the interest of
members of the class in individually controlling the prosecution or defense of separate
actions; (B) the extent and nature of any litigation concerning the controversy already
commenced by or against members of the class; (C) the desirability or undesirability of
concentrating the litigation of the claims in the particular forum; (D) the difficulties likely
to be encountered in the management of a class action.
(c)
Determination by order whether class action to be maintained; notice; judgment;
actions conducted partially as class actions.
(1)
As soon as practicable after the commencement of an action brought as a
class action, the court shall determine by order whether it is to be maintained. An order
under this subdivision may be conditional, and may be altered or amended before the
decision on the merits.
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(2)
In any class action maintained under Subdivision (b)(3), the court shall
direct to the members of the class the best notice practicable under the circumstances,
including individual notice to all members who can be identified through reasonable
effort. The notice shall advise each member that (A) the court will exclude him from the
class if he so requests by a specified date; (B) the judgment, whether favorable or not,
will include all members who do not request exclusion; and (C) any member who does
not request exclusion may, if he desires, enter an appearance through his counsel.
(3)
The judgment in an action maintained as a class action under
Subdivision(b)(1) or (b)(2), whether or not favorable to the class, shall include and
describe those whom the court finds to be members of the class. The judgment in an
action maintained as a class action under Subdivision (b)(3), whether or not favorable to
the class, shall include and specify or describe those to whom the notice provided in
Subdivision (c)(2) was directed, and who have not requested exclusion, and whom the
court finds to be members of the class.
(4)
When appropriate (A) an action may be brought or maintained as a class
action with respect to particular issues, or (B) a class may be divided into subclasses and
each subclass treated as a class, and the provisions of this rule shall then be construed and
applied accordingly.
(d)
Orders in conduct of actions. In the conduct of actions to which this rule applies,
the court may make appropriate orders: (1) determining the course of proceedings or prescribing
measures to prevent undue repetition or complication in the presentation of evidence or
argument; (2) requiring, for the protection of the members of the class or otherwise for the fair
conduct of the action, that notice be given in such manner as the court may direct to some or all
of the members of any step in the action, or of the proposed extent of the judgment, or of the
opportunity of members to signify whether they consider the representation fair and adequate, to
intervene and present claims or defenses, or otherwise to come into the action; (3) imposing
conditions on the representative parties or on intervenors; (4) requiring that the pleadings be
amended to eliminate therefrom allegations as to representation of absent persons, and that the
action proceed accordingly; (5) dealing with similar procedural matters. The orders may be
combined with an order under Rule 16, and may be altered or amended as may be desirable from
time to time.
(e)
Dismissal or compromise. A class action shall not be dismissed or compromised
without the approval of the court, and notice of the proposed dismissal or compromise shall be
given to all members of the class in such manner as the court directs.
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VERMONT
DECISIONS INTERPRETING RULE 23 OF THE VERMONT
RULES OF CIVIL PROCEDURE
1.

Comparison of Rule 23 with the Federal Rules of Civil Procedure.

Rule 23 of the Vermont Rules of Civil Procedure is identical to Rule 23 of the Federal
Rules of Civil Procedure, except that VT. R. CIV. P. 23 does not include FED. R. CIV. P. 23(g)
and (h).
2.

Case law interpreting Rule 23.

Rule 23 has been at issue in two cases in the State of Vermont. See George v. Town of
Calais, 135 Vt. 244 (Vt. l977); Am. Trucking Ass’n., Inc. v. Conway, 152 Vt. 383 (Vt. 1989). In
the first case, the Vermont Supreme Court refused to recognize a class of twenty-three farmers in
connection with the litigation of a tax issue, because they did not raise common questions of fact,
the number of parties did not render joinder impracticable and the class action would not be
superior to other available methods for fairly adjudicating the controversy. See George v. Town
of Calais, 135 Vt. at 247. In the second case, the Vermont Supreme Court concluded that
publication in a trade journal was adequate notice to class members when the class was certified
pursuant to Rule 23(b)(1) or (2), rather than 23(b)(3). See Am. Trucking Ass’n, Inc. v. Conway,
152 Vt. at 390-91.
a.

Rule 23(a).

Numerosity: A class of twenty-three members is not too numerous to make joinder
impracticable. See George v. Town of Calais, 135 Vt. at 247.
Commonality: Commonality is not met where individual intention is at issue. See id.
Adequacy/Typicality: The Vermont Supreme Court has not considered this issue.
However, a Vermont trial court has considered that the adequacy of the class representatives
themselves and typicality were at issue in class action claims brought against a licensed
physician alleging violation under the Vermont Consumer Fraud Act alleging that the physician
falsely or recklessly obtained consent to perform unnecessary (cataract eye) surgery given the
differences in the past association with the named physician and the treatment relationship, and
tension between class members for whom the necessity of cataract surgery was a closer judgment
call. See Salatino v. Chase, Docket No. S930-03 CnC, * 12-14 (Chittenden Co. Sup. Ct.,
February 28, 2005) (Pearson, J.).

Ritchie E. Berger and April E. Schwendler are with the firm of Dinse, Knapp & McAndrew, P.C., in Burlington,
Vermont. Mr. Berger is a Director of the firm and has more than 20 years of experience in health care issues and the
defense of complex litigation. He represents hospitals, physicians, and other health care professionals throughout
Vermont in all state and federal courts and before administrative boards. Ms. Schwendler practices exclusively in
litigation.
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In a subsequent attempt for class certification in that same action for all patients who
allegedly underwent unnecessary cataract surgery within a six year period, the trial court
concluded that the proposed class failed to meet the requirement of typicality because the claims
were based on oral communications between doctor and patient, which necessarily vary from
patient to patient and a complex course of conduct over a long period negates typicality. See
Salatino v. Chase, Docket No. S930-03 CnC, * 2-5 (Chittenden Co. Sup. Ct., October 21, 2005)
(Joseph, J.) (on appeal to Vermont Supreme Court per V.R.C.P. 23(f)).
b.

Rule 23(b).

The Vermont Supreme Court has not interpreted this provision of the Rule. However, a
Vermont trial court determined that the predominance criterion is a far more stringent
requirement than the commonality and typicality factors under Rule 23(a) and implicit in the
predominance test is the notion that the adjudication of common issues will help achieve judicial
economy. See Salatino v. Chase, Docket No. S930-03 CnC, * 12-14 (Chittenden Co. Sup. Ct.,
February 28, 2005) (Pearson, J.).
A subsequent attempt for class certification in that same action under a “limited fund”
theory for all patients who allegedly underwent unnecessary cataract surgery within a six year
period failed to meet the burden of showing that the total of the aggregated liquidated claims was
greater than the fund available as the only liquidated claim presented was for attorneys’ fees and
costs under the Vermont Consumer Fraud Act and the common law tort claims were still
unliquidated, and there was no proposal for equitably dividing the proceeds of the limited funds.
See Salatino v. Chase, Docket No. S930-03 CnC, * 6-7 (Chittenden Co. Sup. Ct., October 21,
2005) (Joseph, J.) (on appeal to Vermont Supreme Court per V.R.C.P. 23(f)).
4.

Miscellaneous comments.
a.

Notice to class members: Where the class has been certified pursuant to VT. R.
CIV. P. 23(b)(1) or (2), notice to the class members may be made via newspaper
or trade journal publication in the court’s discretion pursuant to VT. R. CIV. P.
23(d)(2). See Am. Trucking Ass’n, Inc. v. Conway, 152 Vt. at 390-91.
A Vermont trial court has recently determined that the language of
Rule 23(d)(2) vests the court with discretion to provide notice to putative class
members, whether or not a class has been certified. See Salatino v. Chase, Docket
No. S0930-03 CnC, * 2-3 (Chittenden Co. Sup. Ct., December 23, 2005) (Joseph,
J.) (a request to appeal this ruling per V.R.A.P. 5.1 is currently pending).
Providing notice to putative class members of the denial of class certification held
necessary as there is significant risk of prejudice to class members unaware of the
running of the statute of limitations; concerns that such notice amounts to
unwarranted solicitation or barratry must be tempered with the court’s obligation
to safeguard the interests of absent class members. See id. Requiring actual proof
of reliance by the putative class members on the pending class action to vindicate
their rights was held to be an overly restrictive reading of the language of Rule
23(d)(2). See id. at 3.
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b.

Jurisdiction of other States’ class actions over Vermont residents: The
Vermont Supreme Court held that where a class action can impose monetary
burdens on plaintiff class members that can exceed any benefits they might gain, a
state court outside Vermont has personal jurisdiction only over those Vermont
class members with minimum contacts with the foreign state. See State v.
Homeside Lending, 826 A.2d 997 (Vt. 2003). “Opt-out” notice to absent class
members of action held insufficient to comport with due process, class
representation was inadequate and did not comport with due process, and foreign
class action judgment was subject to collateral attack in Vermont. See id.
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RULE 23 OF THE VERMONT RULES OF CIVIL PROCEDURE
RULE 23. CLASS ACTIONS
(a) Prerequisites to a Class Action. One or more members of a class may sue or be sued as
representative parties on behalf of all only if (1) the class is so numerous that joinder of all
members is impracticable, (2) there are questions of law or fact common to the class, (3) the
claims or defenses of the representative parties are typical of the claims or defenses of the class,
and (4) the representative parties will fairly and adequately protect the interests of the class.
(b) Class Actions Maintainable. An action may be maintained as a class action if the
prerequisites of subdivision (a) are satisfied, and in addition:
(1) the prosecution of separate actions by or against individual members of the class
would create a risk of
(A) inconsistent or varying adjudications with respect to individual members of
the class which would establish incompatible standards of conduct for the party opposing
the class or,
(B) adjudications with respect to individual members of the class which would as
a practical matter be dispositive of the interests of the other members not parties to the
adjudications or substantially impair or impede their ability to protect their interests; or
(2) the party opposing the class has acted or refused to act on grounds generally
applicable to the class, thereby making appropriate final injunctive relief or corresponding
declaratory relief with respect to the class as a whole; or
(3) the court finds that the questions of law or fact common to the members of the class
predominate over any questions affecting only individual members, and that a class action is
superior to other available methods for the fair and efficient adjudication of the controversy. The
matters pertinent to the findings include: (A) the interest of members of the class in individually
controlling the prosecution or defense of separate actions; (B) the extent and nature of any
litigation concerning the controversy already commenced by or against members of the class; (C)
the desirability or undesirability of concentrating the litigation of the claims in the particular
forum; (D) the difficulties likely to be encountered in the management of a class action.
(c) Determination by Order Whether Class Action to Be Maintained; Notice; Judgment;
Actions Conducted Partially as Class Actions.
(1) As soon as practicable after the commencement of an action brought as a class
action, the court shall determine by order whether it is to be so maintained. An order under this
subdivision may be conditional, and may be altered or amended before the decision on the
merits.
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(2) In any class action maintained under subdivision (b)(3), the court shall direct to the
members of the class the best notice practicable under the circumstances, including individual
notice to all members who can be identified through reasonable effort. The notice shall advise
each member that (A) the court will exclude the member from the class if the member so
requests by a specified date; (B) the judgment, whether favorable or not, will include all
members who do not request exclusion; and (C) any member who does not request exclusion
may, if the member desires, enter an appearance through counsel.
(3) The judgment in an action maintained as a class action under subdivision (b)(1) or
(b)(2), whether or not favorable to the class, shall include and describe those whom the court
finds to be members of the class. The judgment in an action maintained as a class action under
subdivision (b)(3), whether or not favorable to the class, shall include and specify or describe
those to whom the notice provided in subdivision (c)(2) was directed, and who have not
requested exclusion, and whom the court finds to be members of the class.
(4) When appropriate (A) an action may be brought or maintained as a class action with
respect to particular issues, or (B) a class may be divided into subclasses and each subclass
treated as a class, and the provisions of this rule shall then be construed and applied accordingly.
(d) Orders in Conduct of Actions. In the conduct of actions to which this rule applies, the
court may make appropriate orders: (1) determining the course of proceedings or prescribing
measures to prevent undue repetition or complication in the presentation of evidence or
argument; (2) requiring, for the protection of the members of the class or otherwise for the fair
conduct of the action, that notice be given in such manner as the court may direct to some or all
of the members of any step in the action, or of the proposed extent of the judgment, or of the
opportunity of members to signify whether they consider the representation fair and adequate, to
intervene and present claims or defenses, or otherwise to come into the action; (3) imposing
conditions on the representative parties or on intervenors; (4) requiring that the pleadings be
amended to eliminate therefrom allegations as to representation of absent persons, and that the
action proceed accordingly; (5) dealing with similar procedural matters. The orders may be
combined with an order under Rule 16, and may be altered or amended as may be desirable from
time to time.
(e) Dismissal or Compromise. A class action shall not be dismissed or compromised
without the approval of the court, and notice of the proposed dismissal or compromise shall be
given to all members of the class in such manner as the court directs.
(f) Appeals. The Supreme Court may in its discretion permit an appeal from an order of the
Supreme Court granting or denying class action certification under this rule if application is
made to it within ten days after entry of the order. An appeal does not stay proceedings in the
Superior Court unless the trial judge or the Supreme Court so orders.

VERMONT

483

VIRGINIA
CLASS ACTION PRACTICE IN VIRGINIA
There is no class action under state law in Virginia. By statute, there is a Multi Claimant
Litigation Act, which provides a means to join, coordinate, consolidate, or transfer six or more
civil actions. There is also case law addressing the equity proceeding known as “parties by
representation.”
Multi Claimant Litigation Act
•

The Multi Claimant Litigation Act, VA. CODE § 8.01-267.1, et. seq., allows a Circuit
Court to join, coordinate, or transfer civil actions upon finding that separate civil actions
brought by six or more plaintiffs involve common questions of law or fact and arise out
of the same transaction, occurrence or series of transactions or occurrences; that the
common questions of law or fact predominate and are significant to the actions; and the
order will promote then ends of justice and the just and efficient conduct and disposition
of the actions, and is consistent with each party’s right to due process of law, and does
not prejudice each individual party’s right to a fair and impartial resolution of each
action. VA. CODE § 8.01-267.1(1).

•

Factors to be considered by the court include, but are not limited to: the nature of the
common questions of law or fact; the convenience of the parties, witnesses, and counsel;
the relative stages of the actions and the work of counsel; the efficient utilization of
judicial facilities and personnel; the calendar of the courts; the likelihood and
disadvantages of duplicative and inconsistent rulings, orders or judgments; the likelihood
of prompt settlement of the actions without the entry of the order; and as to joint trials by
jury, the likelihood of prejudice or confusion. VA. CODE § 8.01-267.1(3).

•

The actions are considered pending in the same circuit court when they have been filed in
that court, or when they have been properly transferred to that court, VA. CODE § 8.01267.2, and the court may coordinate or consolidate separate pending civil actions brought
by six or more plaintiffs. VA. CODE § 8.01-267.3.

•

When six or more civil actions are pending in different circuit courts, they may be
transferred to one of the courts upon application to a panel of circuit court judges
designated by the Virginia Supreme Court. VA. CODE § 8.01-267.4.

•

The Act provides for interlocutory appeals to the Virginia Supreme Court of the Virginia
Court of Appeals as a matter of discretion in certain circumstances. VA. CODE § 8.01267.8.

Dale W. Pittman is a member of the National Association of Consumer Advocates, the Virginia State Bar, the
Virginia Bar Association, the Virginia Trial Lawyers Association, and the Petersburg Bar Association, of which he
is a past President. He is a member of the Virginia State Bar Council, the State Bar's governing body, and the Board
of Govenors of the Virginia Trial Lawyers Association. He chairs the VTLA's Consumer Law Section. Mr. Pittman
is a frequent lecturer on consumer protection laws.
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•

The Act does not apply to actions against manufacturers or suppliers of asbestos or
products for industrial use that contain asbestos to which the provisions of VA. CODE §
8.01-374.1 may apply.
Representative Suits in Equity

There is an argument that, under established common law precedent, plaintiffs in equity
may represent others who are similarly situated. See, e.g., Bull v. Read, 54 Va. (13 Gratt.) 78
(1855). See generally, Boyd, Graves & L. Middleditch, Virginia Civil Procedure, 5 4.18(D)
(1982). Representative suits in Equity present issues that affect all the potential plaintiffs, there
must be a number of potential plaintiffs, and all must share a common interest. The interests
need not be identical, and may be several and distinct. Bull v. Read, 54 Va. at 86.
Using these standards, Virginia courts have allowed representative suits for injunctive
relief against illegal taxes, Johnson v. Black, 103 Va. 477, 49 S.E. 633 (1905); Bull v. Read, 54
Va. (13 Gratt.) 78 (1855); and for injunctive relief against the illegal administrative orders of
state officials. Blanton v. Southern Fertilizing Co., 77 Va. 335 (1883). Virginia courts have
found that a representative suit can be brought on behalf of creditors to obtain a new trustee
under a deed of trust, even though their interests are not exactly the same. Reynolds v. Bank of
Virginia, 47 (6 Gratt.) Va. 174, 181 (1849).
Historically, equity courts allowed one or more named parties to represent a larger
group. See, e.g., 11. Fletcher, A Treatise on Equity Pleading and Practice 5 21 (1902); Story’s
Equity Pleadings § 77, et. seq. (1865). According to Fletcher, the common law encourages
parties by representation when, among other things, (1) it is impracticable to make all persons
parties because the proper parties are unknown to the plaintiff; (2) the parties are “exceedingly
numerous” and it would be “impracticable” to join all without delaying and obstructing justice;
or (3) the interests of the parties are very small. 11 Fletcher, A Treatise on Equity Pleading and
Practice S 21, at 37—38 (1902).
In Bull v. Read, 54 Va. (13 Gratt.) 78, 80 (1855), the Virginia Supreme Court approved a
representative suit where the named plaintiffs represented about 200 absent plaintiffs. In Bosher
v. Richmond & EI.L. Co., 89 Va. 455, 16 S.F. 360 (1892), the decree of the circuit court
sustaining a demurrer was reversed, permitting four named petitioners representing about 200
persons to sue to rescind fraudulent stockholder subscription contracts and to obtain a refund of
their monies. The Virginia Supreme Court emphasized that:
[I]n a case like the one made by this bill, where the parties allege in the bill that
the fraudulent acts are exactly the same, and perpetrated by the same means, and
the injury identical to all, except only in the amount of the injury . . . and the relief
sought is the same, . . . there is a community of interest and right, and such
persons may unite as co—plaintiffs against the common wrong—doer. If this
were not so, it is difficult to see how relief could be had at all. In so many
holdings many are necessarily small, and the whole interest destroyed inevitably
in an effort to redress an admitted wrong.

VIRGINIA

485

Id. at 464—5, 16 SE. at 363 (emphasis added).
While the Virginia General Assembly’s failure to enact a class action statute may shows
the Legislature’s intention to make class actions unavailable in state courts in Virginia, the
Virginia Code clearly provides that:
The common law of England, insofar as it is not repugnant to the principles of the
Bill of Rights and Constitution of this State, shall continue in full force within the
same, and be the rule of decision, except as altered by the General Assembly.
VA. CODE § 1-16.
Applying established principles of statutory interpretation, and under long standing case
law in Virginia, the common law will not be altered unless the legislature specifically says as
much, using words that plainly manifest its intent. Wallace v. Taliaferro, 6 Va. (2 Call) 447
(1800); Commonwealth v. Maclin, 30 Va. (3 Leigh) 877 (1831); Matthews v. Commonwealth,
59 Va. (18 Gratt.) 989 (1868); Millhiser Manufacturing Co. v. Gallego Mills Co., 101 Va. 579,
44 S.F. 760 (1903); Griffith v. Raven Red Ash Coal Co., 179 Va. 790, 20 S.E.2d 530 (1942). The
General Assembly’s failure to pass a class action statute may not constitute the “clear and
explicit” language that is necessary to repeal the common law doctrine of parties by
representation.
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WASHINGTON
DECISIONS INTERPRETING RULE 23 OF THE WASHINGTON
SUPERIOR COURT CIVIL RULES
A.

Washington’s Superior Court Civil Rule 23.

Long before promulgation of the current Civil Rules, the Washington code allowed for
class actions. See RCW § 4.08.070, repealed by 1985 Wash. Laws, ch. 68, § 1. See also Wm. D.
Perkins & Co. v. Diking Dist. No. 3, 162 Wash. 227, 228, 298 P. 462 (1931) (discussing code
provision for actions in representative capacity). Washington adopted its current Civil Rule 23
in 1967.
B.

Comparison with Rule 23 of the Federal Rules of Civil Procedure.

Civil Rule 23 is “an exact counterpart” of pre-1998 Rule 23 of the Federal Rules of Civil
Procedure. Johnson v. Moore, 80 Wash. 2d 531, 532, 496 P.2d 334, 335 (1972); see also Lacey
Nursing Ctr., Inc. v. Washington Dep’t of Revenue, 128 Wash. 2d 40, 46-47, 905 P.2d 338, 341
(1995) (CR 23 is “identical” to FED. R. CIV. P. 23). Washington courts determining whether to
certify a class action frequently seek guidance from cases applying FED. R. CIV. P. 23, which are
“highly persuasive.” Pickett v. Holland America Line-Westours Inc., 145 Wash. 2d 178, 188, 35
P.3d 351, 356 (2001), cert. denied sub nom. Bebchick v. Holland America Line-Westours Inc.,
536 U.S. 941 (2002).
C.

Case law interpreting Civil Rule 23.

A proposed class is appropriate for certification only if it satisfies all four requirements of
CR 23(a) and one of the subsections of CR 23(b). Washington Educ. Ass’n v. Shelton Sch. Dist.,
93 Wash. 2d 783, 789, 613 P.2d 769, 773 (1980). In addition, the named representative of the
class must have standing, Johnston v. Beneficial Management Corp., 85 Wash. 2d 637, 645, 538
P.2d 510, 516 (1975); Doe v. Spokane and Inland Empire Blood Bank, 55 Wash. App. 106, 115,
780 P.2d 853, 859 (1989), and a justiciable claim against the defendant. Mullen v. North Pac.
Bank, 25 Wash. App. 864, 879, 610 P.2d 949, 958 (1980) (denying certification to class where
representative’s claim was barred by statute of limitations); Johnston, 85 Wash. 2d at 644-45,
538 P.2d at 516 (same). Because the procedural mechanism of a class action “does not confer
standing that a plaintiff does not otherwise have in an individual capacity,” a class representative
“cannot litigate a claim against a defendant who the representative cannot sue individually.”
Doe, 55 Wash. App. at 115, 780 P.2d at 859. Similarly, to have a justiciable claim appropriate
for certification, a named plaintiff must have “a live claim at the time the suit was filed and at the
time the trial court certifie[s] the class.” Burman v. State, 50 Wash. App. 433, 440, 749 P.2d
708, 713 (1998) (citing Sosna v. Iowa, 419 U.S. 393, 402 (1975)).

Stephen M. Rummage is a partner in the Seattle office of Davis Wright Tremaine LLP, where his practice focuses
on complex, class action, and appellate litigation. Fred B. Burnside, a litigation associate in the firm's Seattle office,
assisted in the preparation of this chapter.
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Washington courts have applied CR 23 with varying degrees of rigor. Although one
early CR 23(b)(2) case asserted that Washington courts “favor a liberal interpretation of CR 23,
rather than a restrictive one,” Brown v. Brown, 6 Wash. App. 249, 256, 492 P.2d 581, 586 (App.
1971), the trend in recent years has been to require “strict conformity” with CR 23. Lacey
Nursing Ctr., 128 Wash. 2d at 47, 905 P.2d at 341; DeFunis v. Odegaard, 84 Wash. 2d 617, 622,
529 P.2d 438, 441 (1974); Schwendeman v. USAA Cas. Ins. Co., 116 Wash. App. 9, 17, 65 P.3d
1, 5 (2003) (“strict conformity” with CR 23 required). This trend appears to reflect judicial
concern that the class action mechanism, although “advantageous and important in our system of
justice,” can be abused. Darling v. Champion Home Builders Co., 96 Wash. 2d 701, 706, 638
P.2d 1249, 1252 (1982). “The potential abuse of the class action process includes stirring up
litigation, solicitation of funds, the maintenance of an action by counsel, exertion of undue
influence on class members to opt out, and misrepresentations creating false impressions of the
action and the court’s rule.” Id. Because of this potential for abuse, courts in Washington
emphasize that “‘actual, not presumed conformance with Rule 23(a)’ remains indispensable, and
that a ‘rigorous analysis’ is called for.” Oda v. State, 111 Wash. App. 79, 92, 44 P.3d 8, 15
(2002) (quoting General Tel. Co. v. Falcon, 457 U.S. 147, 160-61 (1982)); Schwendeman, 116
Wash. App. at 17, 65 P.3d at 5 (“trial court must engage in rigorous analysis to ensure
prerequisites of the rule have been met”).
A trial court’s decision regarding class certification is discretionary and will not be
overturned “absent a manifest abuse of discretion.” Eriks v. Denver, 118 Wash. 2d 451, 466, 824
P.2d 1207, 1215 (1992); see also Lacey Nursing Ctr., 128 Wash. 2d at 47, 905 P.2d at 341. A
class certification order will withstand appellate review if “it appears from the record that the
court considered all the criteria of CR 23.” Eriks, 118 Wash. 2d at 467, 824 P.2d at 1215. On
the other hand, “[n]otwithstanding the rule of liberal interpretation, it is clear that the class action
rule does not contemplate automatic affirmance whenever a trial court certifies a class.” Oda,
111 Wash. App. at 92, 44 P.3d at 14. In particular, the trial court must articulate the basis for
any class certification decision. The Washington Supreme Court has overturned certification
orders on the ground that “[t]he trial court’s refusal to certify the plaintiff or defendant class
without appropriate consideration and articulate reference to the criteria of CR 23 was an abuse
of discretion.” Washington Educ. Ass’n., 93 Wash. 2d at 793, 613 P.2d at 775; see also Oda, 111
Wash. App. at 93, 44 P.3d at 15 (reversing trial court’s certification because its findings did
“little more than recite the language of the rule”); Miller v. Farmer Bros. Co., 115 Wash. App.
815, 64 P.3d 49, 54, 57 (2003) (reversing because of failure to make findings on impracticability
of joinder and superiority).
In determining whether a plaintiff has satisfied the criteria of CR 23, “a trial court may
certainly look past the pleadings” so that it can “make a meaningful determination of the
certification issues.” Oda, 111 Wash. App. at 94, 44 P.3d at 16. Indeed, going beyond the
pleadings “is necessary, as a court must understand the claims, defenses, relevant facts, and
applicable substantive law in order to make a meaningful determination of the certification
issue.” Id. (quoting Castano v. American Tobacco Co., 84 F.3d 734, 744 (5th Cir. 1996)); see
also Schwendeman v. USAA Cas. Ins. Co., 116 Wash. App. 9, 21 n.34, 65 P.3d 1, 7 n.34 (2003)
(quoting Oda). Thus, “it is proper for the court to consider all the evidence in the record” that is
“relevant to the issue of whether the requirements of CR 23 were met.” Schwendeman, 116
Wash. App. at 21 n.34, 65 P.3d at 7 n.34. At the same time, a certification decision must be
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“made independently, with no consideration of the merits of the claims” and must “articulate on
the record its consideration of each of the factors under CR 23.” Sorrel v. Eagle Healthcare,
Inc., 110 Wash. App. 290, 299-300, 38 P.3d 1024, 1029 (App. Ct. 2002).
Although the court should not consider the merits of a claim when deciding whether to
certify a class, “a trial court retains discretion, for purposes of judicial economy, to delay ruling
on a motion for class certification until after hearing dispositive motions.” See Sheehan v.
Central Puget Sound Regional Transit Authority, 155 Wash.2d 790, 807, 123 P.3d 88, 97 (2005)
(citing Washington Educ. Ass’n v. Shelton School Dist. No. 309, 93 Wash.2d 783, 789, 613 P.2d
769 (1980)). Sheehan rests on the premise that pre-certification dispositive motions may result
in dismissal of the action and thus “protect both the parties and the court from needless and
costly further litigation.” Sheehan, 155 Wash.2d at 807, 123 P.3d at 97 (quoting Wright v.
Schock, 742 F.2d 541, 544 (9th Cir. 1984)). The Ninth Circuit authority on which Sheehan
relies, however, has made “the defendant’s consent a precondition to a dispositive ruling prior to
certification”; while this condition is “easily satisfied when it is the defendant that makes the
motion to dismiss or for summary judgment,” defendants often have ample reason to object to a
pre-certification dispositive motion from plaintiffs. 5 James Wm. Moore, et al., MOORE’S
FEDERAL PRACTICE § 23.81[2] (3d Ed. 2005) at 23-336 (citing Wright, 742 F.2d at 543-44).
Without commenting on this issue, the Washington Supreme Court has decided cases in which a
court granted summary judgment to plaintiffs on cross-motions filed before a resolution of class
certification issues. See, e.g., Zachman v. Whirpool Acceptance Corp., 120 Wash.2d 304, 841
P.2d 27 (1992) (cross-motions for summary judgment prior to certification; affirmed partial
summary judgment in favor of plaintiffs); Drinkwitz v Allied Techsystems, Inc., 140 Wash.2d
291, 996 P.2d 582 (2000) (same).
1.

CR 23(a)(1) --Numerosity.

A class may be certified only if the members of the class are so numerous that it is
impracticable for each of them to bring their claims individually before the court. Although
plaintiffs need not show “that it would be impossible to join all members of the proposed class,
they must show it would be extremely difficult or inconvenient.” Miller v. Farmer Bros. Co.,
115 Wash. App. 815, 64 P.3d 49, 53 (2003). In general, Washington courts look to “the
circumstances of the individual case” to determine whether a class is numerically viable. 3A
ORLAND AND TEGLAND, WASH. PRAC. CIVIL RULE 23 at 538 (4th ed. 1992).
2.

CR 23(a)(2) --Commonality.

To merit certification, a case must present questions of law or fact common to the class.
CR 23(a)(2). The commonality requirement does not demand that each class member have
precisely the same claim. In Brown v. Brown, 6 Wash. App. 249, 255, 492 P.2d 581, 585 (1971),
for example, the trial court denied CR 23(b)(2) certification to a class of utility customers
challenging a utility’s practices in terminating service because of payment arrearages. The court
of appeals reversed. Although “it [could] not be denied that different facts and perhaps different
questions of law exist within the potential class,” the court of appeals held that “all . . . potential
class members suffer under the same alleged arbitrary and discriminatory conduct . . . and all are
potentially subject to having their service cut off for non-payment of bills or deposits.” Id.
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But a finding of commonality “is not justified merely because class members share a
legal theory of recovery.” Miller, 115 Wash. App. 824, 64 P.3d at 55. Accordingly, Washington
courts have denied certification based on a lack of commonality where proof of a claim would
require demonstration of facts particular to each plaintiff. See, e.g., Panorama Residential
Protective Ass’n v. Panorama Corp., 28 Wash. App. 923, 934, 627 P.2d 121, 129 (1981).
3.

CR 23(a)(3) -- Typicality.

A class may be certified only if the claims or defenses of the representative parties are
typical of the claims or defenses of the class. CR 23(a)(3). The Washington decisions tend to
blur the distinctions among the related requirements of commonality, typicality, and adequacy of
representation. See Oda, 111 Wash. App. at 89, 44 P.3d at 13 (“The requirements of
commonality and typicality tend to merge, and are often addressed as a single issue.”); see also
Doe, 55 Wash. App. at 119, 780 P.2d at 861 (discussing typicality and adequacy of
representation as related concepts). No reported Washington decision has denied class
certification based solely on a lack of typicality, though in Hisle v. Todd Pac. Shipyards Corp.,
113 Wash. App. 401, 426-27, 54 P.3d 687, 700 (2002), the court of appeals considered a trial
court decision finding no typicality because the defendant had defenses to the named plaintiffs’
claims that did not apply generally to the class. The court reversed in Hisle only after rejecting
those defenses on their merits.
4.

CR 23(a)(4) -- Adequacy of representation.

The named class representative must fairly and adequately represent the interests of the
class. This means at the least that the class representative and the members of the class must
have claims against the same defendants. Doe, 55 Wash. App. at 118, 780 P.2d at 861. Further,
the interests of the proposed class representative must not conflict with the interests of the class.
In DeFunis v. Odegaard, 84 Wash. 2d 617, 619-21, 529 P.2d 438, 440-41 (1974), plaintiff
sought certification of a class of all applicants denied admission by the University of Washington
Law School as a result of minority admission preferences. Because members of the proposed
class competed for admissions, and their interests therefore conflicted, the court found that the
named plaintiff could not adequately represent all class members. Id. at 622-23, 529 P.2d at 44142. Where circumstances permit, however, a conflict of interest among class members may be
cured by certifying a small number of subclasses, each with an adequate representative. See
O’Brien v. Shearson Hayden Stone, Inc., 90 Wash. 2d 680, 687, 586 P.2d 830, 835 (1978).
Further, “‘minor conflicts’ will not defeat class certification.” Nobl Park, L.L.C. of Vancouver,
122 Wash. App. 838, 847, 95 P.3d 1265, 1271 (2004).
The class representative must retain competent class counsel, subject to the trial court’s
approval. The trial court will not approve counsel who has conflicting interests with respect to
various class members or who “lacks the necessary experience in light of the complexity of the
action.” Marquardt v. Fein, 25 Wash. App. 651, 656-57, 612 P.2d 378, 381 (1980).
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5.

CR 23(b)

CR 23(b) offers three alternative approaches to class certification. Although “[i]t is not
impossible that an action merits certification under all three sections of the rule, … it is surely
rare, and such occasions require a more definite and clear order” explaining the basis for
certification as to each subsection of CR 23(b). Sitton v. State Farm Mut. Auto. Ins. Co., 116
Wash. App. 245, 63 P.3d 198, 204 (2003).
a.

CR 23(b)(1).

Washington courts have devoted little attention to certification under CR 23(b)(1), except
to observe that certification under that subsection is “designed to avoid prejudice to the
defendant or absent class members.” Sitton, 116 Wash. App. at 252, 63 P.3d at 203. No
reported Washington cases affirm a class under CR 23(b)(1). But see Sitton, 116 Wash. App. at
251-53, 63 P.3d at 203-04 (reversing CR 23(b)(1) certification); Johnson v. Morris, 87 Wash. 2d
922, 930, 557 P.2d 1299, 1305 (1976) (trial court refused to certify under CR 23(b)(1)). Because
CR 23(b)(1) classes are mandatory (i.e., class members have no right to opt out), due process
concerns allow damage claims to be resolved for members of such classes only if the alleged
damages are incidental to claims for declaratory or injunctive relief. Sitton, 116 Wash. App. at
252, 63 P.3d at 203.
b.

CR 23(b)(2).

CR 23(b)(2) permits certification of a class seeking injunctive relief against a party who
has acted on grounds generally applicable to the class. “The courts have a tendency to relax the
common questions of law or fact requirement when they are dealing with a CR 23(b)(2) action
for injunctive or declaratory relief.” 3A ORLAND AND TEGLAND, WASH. PRAC. CIVIL RULE 23 at
542 (4th ed. 1992). Washington courts may not certify a Rule 23(b)(2) action for declaratory
relief “[w]here the declaration merely forms the basis for monetary relief.” Eriks v. Denver, 118
Wash. 2d 451, 466, 824 P.2d 1207, 1215 (1992). In these circumstances, certification is properly
sought under the more demanding requirements of CR 23(b)(3). Despite this, a class certified
under CR 23(b)(2) may seek damages “incidental” to the primary claim for injunctive or
declaratory relief, i.e., damages “that flow directly from liability to the class as a whole on the
claims forming the basis for injunctive or declaratory relief.” Sitton, 116 Wash. App. at 252, 63
P.3d at 203 (quoting Allison v. Citgo Petroleum Corp., 151 F.3d 402, 415 (5th Cir. 1998)).
Damages properly pursued by a CR 23(b)(2) class must be in essence “a group remedy, rather
than an individual one”; if the computation of damages “will require individualized
determinations about each class member’s circumstances,” the damages “are not incidental” and
a court may not certify under CR 23(b)(2). Id. at 253, 63 P.3d at 203-04. Consistent with the
express language of the rule, the Washington courts have held that a plaintiff need not show the
predominance of common issues in order to obtain certification under CR 23(b)(2). Nelson v.
Appleway Chevrolet, Inc., 129 Wash. App. 927, 949, 121 P.3d 95, 106 (2005), rev. granted, Sup.
Ct. No. 77985-6 (July 6, 2006).
Several reported Washington decisions have certified CR 23(b)(2) classes challenging
government action. See, e.g., Darrin v. H.D. Gould, 85 Wash. 2d 859, 863, 540 P.2d 882, 885
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(1975) (class for constitutional claims of girls excluded from high school football teams solely
on basis of gender); Johnson v. Moore, 80 Wash. 2d 531, 536, 496 P.2d 334, 337 (1972) (class of
individuals held in Seattle city jail “on suspicion” without a prompt hearing before a magistrate);
Dore v. Kinnear, 79 Wash. 2d 755, 767, 489 P.2d 898, 905 (1971) (class of taxpayers seeking to
enjoin Department of Revenue from basing property taxes on reevaluated property values).
Washington courts also have certified 23(b)(2) classes challenging the constitutionality of a
statute. See, e.g., Zimmer v. City of Seattle, 19 Wash. App. 864, 869, 578 P.2d 548, 551 (1978)
(class comprised of children taken into custody by police officers relying on statute allowing
removal of minors from prurient circumstances); Hanson v. Hutt, 83 Wash. 2d 195, 203, 517
P.2d 599, 604 (1973) (class of woman employees challenging constitutionality of statute denying
them unemployment benefits for quitting because of pregnancy).
c.

CR 23(b)(3).

A court may certify a class under CR 23(b)(3) only if questions of law and fact common
to the class predominate over individual questions of law and fact and if a class action is superior
to other available methods for the fair and efficient adjudication of the controversy. The
“predominance requirement is more exacting and stringent than the commonality requirement”
under CR 23(a). Schwendeman v. USAA Cas. Ins. Co., 116 Wash. App. 9, 20, 65 P.3d 1, 6
(2003). To determine whether predominance exists, “the court engages in a pragmatic inquiry
into whether there is a common nucleus of operative facts to each class member’s claim.” Id.
Although “[c]omplete unanimity of position and purpose is not required among members of a
class,” King v. Riveland, 125 Wash. 2d 500, 519, 886 P.2d 160, 171 (1994), courts will not
certify proposed classes pressing claims for which plaintiff-specific proof is required. In Lacey
Nursing Ctr., Inc. v. Washington Department of Revenue, 128 Wash. 2d 40, 51-52, 905 P.2d 338,
43-44 (1995), for example, the court reversed certification of a class of nursing homes seeking
tax refunds because the refund statute required individual proof of the amount each plaintiff was
overtaxed. Similarly, in Schwendeman, the court held that determining whether a replacement
part was of “like kind and quality” as required under an insurance contract would “require
consideration of so many variables that the questions are more individualized than common to all
class members.” Schwendeman, 116 Wash. App. at 23, 65 P.3d at 8. In deciding whether
common issues predominate, courts may use CR 23(c)(4) “to narrow the issues to be resolved as
part of the class action,” leaving individual issues to be resolved after disposition of the class
case. Sitton, 116 Wash. App. at 255, 63 P.3d at 205. In such a case, the trial court must provide
a means to decide whatever individual issues remain after class adjudication, taking care to
respect the defendant’s right to require “plaintiffs to prove individual causation,” where
applicable, and “to advance its defenses” on an individual basis. Id. at 258 63 P.3d at 206. In
Sitton, the court of appeals explored several alternative approaches to this issue, including
appointment of a master, certification of small subclasses, and decertification after adjudication
of the class issues. Id.
The Washington Supreme Court has left important predominance issues unresolved. In
Pickett v. Holland America Line - Westours Inc., 145 Wash. 2d 178, 197, 35 P.3d 351, 360
(2001), cert. denied sub nom. Bebchick v. Holland America Line-Westours Inc.,536 U.S. 941
(2002), for example, the Supreme Court considered whether the need for individual proof of
causation and/or reliance foreclosed certification of deceptive practices claims under the
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Washington Consumer Protection Act. The court did not resolve the issue, instead
characterizing it as “a debatable question without a clear answer under Washington law.” Id..
And while Washington cases have not expressly addressed the propriety of a nationwide class in
Washington state court, one court of appeals panel has suggested in dicta that “choice of law
issues in nationwide class actions” may be “fatal impediments to class certification” under CR
23(b)(3)’s predominance factor. Smith v. Behr Process Corp., 113 Wash. App. 306, 322, 54 P.3d
665, 674 (2002). See also Pickett, 145 Wash.2d at 198, 35 P.3d at 361 (noting importance of
choice of law inquiry in determining predominance).
CR 23(b)(3)’s “superiority” factor requires that a class action “be superior to other
available methods for fair and efficient adjudication.” Schwendeman, 116 Wash. App. at 28, 65
P.3d at 10. Factors relevant to this determination include the interest of class members in
controlling their own actions, the extent and nature of litigation already commenced, the
desirability of concentrating claims in a particular forum, and the difficulties likely to be
encountered in managing a class action. CR 23(b)(3). Superiority “is a highly discretionary
determination that involves consideration of all the pros and cons of a class action as opposed to
individual lawsuits.” Miller, 115 Wash. App. at 828, 64 P.3d at 57. Where the proposed class is
widely dispersed and the case would require many individual inquiries, “a class action would be
difficult and unruly to manage” and therefore fail the superiority requirement of CR 23(b)(3).
Schwendeman, 116 Wash. App. at 29, 63 P.3d at 11.
6.

CR 23(c)(2) & (d)(2) – Notice

CR 23(c)(2) requires that “the best notice practicable under the circumstances” be given
to the members of any class certified under CR 23(b)(3). In addition, CR 23(d)(2) gives the
court discretion to require notice “of any step in the action, or of the proposed extent of the
judgment, or of the opportunity of members to signify whether they consider the representation
fair and adequate.” The rules leave the content and form of the notice up to the court.
Even when it simultaneously informs the class of a proposed settlement, a notice need not
contain every detail concerning the class action. “Initial notices to class members need not
contain all information and details of class membership or terms of settlement. A notice is
sufficient if it provides general notice of the action, class membership requirements, and
provides information by which interested persons can obtain a copy of the settlement.” Nobl
Park, L.L.C. of Vancouver, 122 Wash. App. 383, 847, 95 P.3d 1265, 1270 (2004). Applying
these principles, the court of appeals in Nobl Park found a party bound by provisions in a
Tennessee class action settlement agreement, even though the party “chose not to request a copy
of the … Settlement or to review the exclusion requirements.” Id.
Courts increasingly have been called upon to decide whether class notice procedures
compromise privacy interests. In Wright v. Jeckle, 121 Wash. App. 624, 90 P.3d 65, 68-69
(2004), the court of appeals held that notice to a class of fen-phen consumers suing their
physician would not compromise patients’ privacy interests where a mailing service received
only sealed envelopes containing the class notice and a list of names, with no information as to
the nature of the litigation.
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7.

CR 23(e) - Settlement

The Washington Supreme Court has recognized that “the primary concern” of Rule 23(e),
which deals with class action settlements, is “the protection of those class members, including
the named plaintiffs, whose rights may not have been given due regard by the negotiating
parties.” Pickett, 145 Wash. 2d at 188, 35 P.3d at 356. The requirements to satisfy Rule 23(e)
are “for the most part procedural, requiring a notice of proposed settlement be given to class
members and that they be given an opportunity to object to the settlement.” Id. At the same
time, Washington courts have recognized that class action settlements, “are susceptible to certain
types of abuses,” which require a “court overseeing a class action [to] maintain[] a higher degree
of control in order to protect the class and absentee class members.” In re Firestorm 1991, 106
Wash. App. 217, 222-23, 22 P.3d 849, 851 (2001). Unlike some other states, Washington has
not adopted the “private attorney general” doctrine, and attorney fees therefore are not awarded
in class actions (or any other actions) absent a statutory or contractual basis. See Wright v.
Jeckle, 121 Wash. App. 624, 632-33, 90 P.3d 65, 69 (2004).
A trial court should approve a proposed settlement if it “is determined to be fair,
adequate, and reasonable.” Pickett, 145 Wash.2d at 188, 35 P.3d at 356. Washington courts
have adopted a non-exhaustive list of eight factors to be used in this determination: (1) the
likelihood of success by plaintiffs; (2) the amount of discovery or evidence; (3) the settlement
terms and conditions; (4) recommendation and experience of counsel; (5) future expense and
likely duration of litigation; (6) recommendation of neutral parties, if any; (7) number of
objectors and nature of objections; and (8) the presence of good faith and the absence of
collusion. See id. at 188-89, 35 P.3d at 356 (citing 2 Herbert B. Newberg & Alba Conte,
NEWBERG ON CLASS ACTIONS § 11.43 “General Criteria for Settlement Approval” (3d ed.
1992)). The trial court’s review “must be limited to the extent necessary to reach a reasoned
judgment that the agreement is not the product of fraud or overreaching by, or collusion between,
the negotiating parties, and that the settlement, taken as a whole, is fair, reasonable and adequate
to all concerned.” Pickett, 145 Wash.2d at 189, 35 P.3d at 356. Once the trial judge rules on a
settlement, its decision is accorded great weight “because he is exposed to the litigants, and their
strategies, positions and proofs. He is aware of the expense and possible legal bars to success.
Simply stated, he is on the firing line and can evaluate the action accordingly.” Id. at 189, 35
P.3d at 357.
Class settlement distribution receives the same scrutiny as the settlement itself — it must
be fair, reasonable, and adequate. See In re Firestorm 1991, 106 Wash. App. at 223, 22 P.3d at
851. The trial court’s distribution plan will be reversed only upon a showing of an abuse of
discretion. See id. Indeed, a trial court may even require a repayment from a class member if a
mistake in allocation has occurred because “it is not precluded from modifying a distribution
plan in a way that will enhance an equitable distribution, so long as it is fair and just in light of
the prevailing circumstances.” Id. at 225, 22 P.3d at 853.
Once a party opts out of a class settlement — even if acting as a class representative —
he “has no standing to object to the settlement, its fairness or lack thereof,” or as to the manner
of notification of settlement. Aguirre v. AT&T Wireless Servs., 109 Wash. App. 80, 85, 33 P.3d
1110, 1112 (2001). On the other hand, even after settling individual claims, a putative class
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representative may appeal a class certification denial, on the theory that the representative’s
“individual claim on the merits is separate from his claim that he is entitled to represent a class.”
Schwendeman v. USAA Cas. Ins. Co., 116 Wash. App. 9, 17, 65 P.3d 1, 4-5 (2003) (holding that
release addressing only individual claims did not extinguish right to appeal denial of class
certification).
8.

CR 23(f) – Disposition of Residual Funds.

Effective January 3, 2006, Washington adopted CR 23(f), which details how to disburse
residual funds, i.e., funds that remain after the payment of all approved class member claims,
expenses, litigation costs, attorneys’ fees, and other court-approved disbursements. See CR
23(f)(1). The rule requires that twenty-five percent of any residual funds be disbursed to the
Legal Foundation of Washington to support activities and programs that promote access to the
civil justice system for low income residents of Washington State. CR 23(f)(2). The remaining
seventy-five percent of residual funds may be provided to either the Legal Foundation of
Washington or, in the alternative, to “any other entity for purposes that have a direct or indirect
relationship to the objectives of the underlying litigation or otherwise promote the substantive or
procedural interests of members of the certified class.” Id.
Although CR 23(f) applies to any residual funds derived from class relief, whether by
settlement or judgment, Rule CR 23(f) does not require that a settlement provide or allow for a
residual fund. Instead, the rule is not “intended to limit the parties to a class action from
suggesting, or the trial court from approving, a settlement that does not create residual funds.”
CR 23(f)(1). See also Comment to CR 23(f) (CR 23(f) does not “alter the ability of the parties,
subject to court approval, to formulate settlement agreements that leave no residual funds
remaining for distribution”). Thus, even after promulgation of Rule 23(f), parties remain free to
negotiate an agreement that disposes of all settlement funds, apparently even through a reversion
to the settling defendant, and thus avoids the creation of a residual.
D.

Miscellaneous.

CR 23 does not address the form or content of a class definition. The Washington
Supreme Court has made clear, however, that a class definition must be framed so that
disposition of the named plaintiff’s claims can fairly bind a cohesive class. In Mader v. Health
Care Authority, 149 Wash. 2d 458, 468-69, 70 P.3d 931, 936 (2003), the court held that a class
definition was a “manifest abuse of discretion” where, as defined, the class encompassed only a
fraction of the people who would be entitled to relief under “the essence” of plaintiffs’ theory.
The Washington Supreme Court has recognized the concept of American Pipe tolling as a
matter of state law. See Pickett, 145 Wash. 2d at 194-95, 35 P.3d at 359 (citing Am. Pipe &
Constr. Co. v. Utah, 414 U.S. 538, 551 (1974)). In so doing, the Court has emphasized that
tolling “does not operate to revive stale claims, but rather tolls the limitations period on viable
claims while the trial court determines the parameters of the class in any possible class action.”
Id. (quoting Anderson v. Unisys Corp., 47 F.3d 302, 308 (8th Cir. 1995)).
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The Washington courts of appeals have upheld contract clauses compelling arbitration,
even when class litigation may be barred as a result. See Stein v. Geonerco, Inc., 105 Wash.
App. 41, 48-50, 17 P.3d 1266, 1270-71 (2001) (enforcing arbitration clause despite plaintiffs’
claim that doing so would prevent continuation of the plaintiff’s class-action claims); Heaphy v.
State Farm Mut. Auto. Ins. Co., 117 Wash. App. 438, 446-48, 75 P.3d 220, 225-26 (2003)
(rejecting plaintiff’s argument that case should not proceed to arbitration because claim was
brought as a class action). One Washington court, however, refused to enforce a forum-selection
clause where the designated forum did not allow for class actions and the plaintiff had asserted a
claim under the Washington Consumer Protection Act (“CPA”), holding that the CPA would be
“undermined” if class actions were not available. See Dix v. ICT Group, Inc., 125 Wash. App.
929, 935, 106 P.3d 841, 844-45 (2005) (noting conflicting decisions in several states), rev.
granted, 155 Wash.2d 1024, 126 P.3d 820 (2005).
King County Superior Court, based in Seattle, has a detailed Local Rule 23, which
governs (among other things) the form of class action pleadings, the timing of class certification
motions, the ability of the court to enter orders restricting communications with the class “after
appropriate findings of likely or actual abuse,” and the procedure for settlement hearings and
judgments. See also Darling v. Champion Home Builders Co., 96 Wash. 2d 701, 706-07, 638
P.2d 1249, 1252 (1982) (discussing circumstances under which trial court may restrain parties’
communications with class). Counsel should consult the Local Rule in conjunction with any
class action in King County.
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RULE 23 OF THE WASHINGTON SUPERIOR COURT CIVIL RULES
RULE 23. CLASS ACTIONS
(a)
Prerequisites to a Class Action. One or more members of a class may sue or be sued as
representative parties on behalf of all only if (1) the class is so numerous that joinder of all
members is impracticable, (2) there are questions of law or fact common to the class, (3) the
claims or defenses of the representative parties are typical of the claims or defenses of the class,
and (4) the representative parties will fairly and adequately protect the interests of the class.
(b)
Class Actions Maintainable. An action may be maintained as a class action if the
prerequisites of section (a) are satisfied, and in addition:
(1)
The prosecution of separate actions by or against individual members of the class
would create a risk of
(A)
inconsistent or varying adjudications with respect to individual members of the
class which would establish incompatible standards of conduct for the party opposing the class,
or
(B)
adjudications with respect to individual members of the class which would as a
practical matter be dispositive of the interests of the other members not parties to the
adjudications or substantially impair or impede their ability to protect their interest; or
(2)
The party opposing the class has acted or refused to act on grounds generally
applicable to the class, thereby making appropriate final injunctive relief or corresponding
declaratory relief with respect to the class as a whole; or
(3)
The court finds that the questions of law or fact common to the members of the
class predominate over any questions affecting only individual members, and that a class action
is superior to other available methods for the fair and efficient adjudication of the controversy.
The matters pertinent to the findings include: (A) the interest of members of the class in
individually controlling the prosecution or defense of separate actions; (B) the extent and nature
of any litigation concerning the controversy already commenced by or against members of the
class; (C) the desirability or undesirability of concentrating the litigation of the claims in the
particular forum; (D) the difficulties likely to be encountered in the management of a class
action.
(c)
Determination by Order Whether Class Action To Be Maintained; Notice;
Judgment; Actions Conducted Partially as Class Actions.
(1)
As soon as practicable after the commencement of an action brought as a class
action, the court shall determine by order whether it is to be so maintained. An order under this
subsection may be conditional, and may be altered or amended before the decision on the merits.
(2)
In any class action maintained under subsection (b)(3), the court shall direct to the
members of the class the best notice practicable under the circumstances, including individual
notice to all members who can be identified through reasonable effort. The notice shall advise
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each member that (A) the court will exclude him from the class if he so requests by a specified
date; (B) the judgment, whether favorable or not, will include all members who do not request
exclusion; and (C) any member who does not request exclusion may, if he desires, enter an
appearance through his counsel.
(3)
The judgment in an action maintained as a class action under subsection (b)(1) or
(b)(2), whether or not favorable to the class, shall include and describe those whom the court
finds to be members of the class. The judgment in an action maintained as a class action under
subsection (b)(3), whether or not favorable to the class, shall include and specify or describe
those to whom the notice provided in subsection (c)(2) was directed, and who have not requested
exclusion, and whom the court finds to be members of the class.
(4)
When appropriate, (A) an action may be brought or maintained as a class action
with respect to particular issues, or (B) a class may be divided into subclasses and each subclass
treated as a class, and the provisions of this rule shall then be construed and applied accordingly.
(d)
Orders in Conduct of Actions. In the conduct of actions to which this rule applies, the
court may make appropriate orders: (1) determining the course of proceedings or prescribing
measures to prevent undue repetition or complication in the presentation of evidence or
argument; (2) requiring, for the protection of the members of the class or otherwise for the fair
conduct of the action, that notice be given in such manner as the court may direct to some or all
of the members of any step in the action, or of the proposed extent of the judgment, or of the
opportunity of members to signify whether they consider the representation fair and adequate, to
intervene and present claims or defenses, or otherwise to come into the action; (3) imposing
conditions on the representative parties or on intervenors; (4) requiring that the pleadings be
amended to eliminate therefrom allegations as to representation of absent persons, and that the
action proceed accordingly; (5) dealing with similar procedural matters. The orders may be
combined with an order under rule 16, and may be altered or amended as may be desirable from
time to time.
(e)
Dismissal or Compromise. A class action shall not be dismissed or compromised
without the approval of the court, and notice of the proposed dismissal or compromise shall be
given to all members of the class in such manner as the court directs.
(f)

Disposition of Residual Funds.

(1)
“Residual Funds” are funds that remain after the payment of all approved class
member claims, expenses, litigation costs, attorneys’ fees, and other court-approved
disbursements to implement the relief granted. Nothing in this rule is intended to limit the
parties to a class action from suggesting, or the trial court from approving, a settlement that does
not create residual funds.
(2)
Any order entering a judgment or approving a proposed compromise of a class
action certified under this rule that establishes a process for identifying and compensating
members of the class shall provide for the disbursement of residual funds. In matters where the
claims process has been exhausted and residual funds remain, not less than twenty-five percent
(25%) of the residual funds shall be disbursed to the Legal Foundation of Washington to support
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activities and programs that promote access to the civil justice system for low income residents
of Washington State. The court may disburse the balance of any residual funds beyond the
minimum percentage to the Legal Foundation of Washington or to any other entity for purposes
that have a direct or indirect relationship to the objectives of the underlying litigation or
otherwise promote the substantive or procedural interests of members of the certified class.
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WEST VIRGINIA
DECISIONS INTERPRETING RULE 23 OF THE WEST VIRGINIA
RULES OF CIVIL PROCEDURE
1.

Comparison of West Virginia Rule 23 with Federal Rule 23.

Rule 23 of the West Virginia Rules of Civil Procedure, adopted on April 6, 1998, is
essentially identical to Rule 23 of the Federal Rules of Civil Procedure, except for FED. R. CIV. P.
23(f). State ex rel. Erie Fire Ins. Co. v. Madden, 515 S.E.2d 351 (W. Va. 1998). Prior to that date
West Virginia used a variation of the 1938 federal Rule 23. Therefore, no decisions regarding
class issues in West Virginia dealt explicitly with issues arising under 23(b)(3) (superiority,
predominance) or 23(b)(1) and (2). Burks v. Wymer, 172 W. Va. 478, 307 S.E.2d 647 (1983).
In the last few years, the jurisprudence has finally caught up to the rule. In re W. Va.
Rezulin Litigation v. Hutchinson, 214 W. Va. 52, 585 S.E.2d 52 (2003), the Supreme Court of
Appeals held that the pre-1998 factors in determining class certification were no longer helpful.
The new rule required a different analysis: provided that the requirements of numerosity,
commonality, typicality and adequacy of representation and any of the three requirements of
Rule 23(b) were met, the class should be certified. Rezulin was followed by Love v. GeorgiaPacific Corp., 214 W. Va. 484, 590 S.E.2d 677 (2003), Ways v. Imation Enterprises Corp., 214
W.Va. 305, 589 S.E.2d 36 (2003), and Gulas v. Infocision Management Corp., 215 W.Va. 225,
599 S.E.2d 648 (2004), and State of West Virginia ex rel. Chemtall, Inc. v. Madden, 216 W. Va.
443, 607 S.E.2d 772 (2004), all of which reaffirmed that new guidelines exist for class actions in
West Virginia.
2.

Case law interpreting Rule 23.

Certification of a class under Rule 23 may only be granted when the party seeking
certification has satisfied all four prerequisites of Rule 23(a) – numerosity, commonality,
typicality, and adequacy of representation – and one of the three subdivisions of Rule 23(b).
Chemtall, Inc., 216 W. Va. at 453, 607 S.E.2d at 782. See also, Rezulin, 214 W. Va. at 64, 585
S.E.2d at 64. The party who seeks to establish the propriety of a class action has the burden of
proving that the pre-requisites of Rule 23 have been satisfied. Rezulin, 214 W. Va. at 64, 585
S.E.2d at 64 (quoting Jefferson County Bd. of Educ. v. Jefferson County Educ. Ass’n., 183 W.
Va. 15, 22, 393 S.E.2d 653, 660 (W. Va. 1990)). Whether the requirements for a class action
exist rests within the sound discretion of the trial court. Id. (quoting Evans v. Huntington Publig.
Co., 168 W. Va. 222, 283 S.E.2d 854, 855 (1981)). However, nothing in the language or history
of Rule 23 gives a court any authority to conduct a preliminary inquiry into the merits of a suit in
order to determine whether it may be maintained as a class action. Rezulin, 214 W. Va. at 63,
585 S.E.2d at 63. The trial court cannot capriciously or arbitrarily refuse a class action if it meets
the requirements of Rule 23. Evans, 168 W. Va. at 224, 283 S.E.2d at 855. An order by the trial
court refusing to certify a class action under Rule 23 is appealable. Mitchem v. Melton, 167 W.
Va. 21, 32, 277 S.E.2d 895, 901 (1981). The West Virginia Supreme Court of Appeals will
This chapter was prepared by Joseph Beeson and Jessica Blake of the firm of Robinson & McElwee in Charleston,
West Virginia.
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review a circuit court’s order granting or denying a motion for class certification under an abuse
of discretion standard. Gulas, 215 W. Va. at 227, 599 S.E.2d at 650. It is an abuse of discretion
for the trial court to deny certification and dismiss the class action without appropriate
consideration and articulation of how the movant failed to establish the Rule 23 criteria. Evans,
168 W. Va. at 224, 283 S.E.2d at 855.
Where a party seeks to proceed as a class representative under Rule 23 and where issues
related to class certification are present, reasonable discovery related to class certification issues is
appropriate, particularly where the pleadings and record do not sufficiently indicate the presence or
absence of the requisite facts to warrant an initial determination of class action status. Gulas, 215
W. Va. at 229, 599 S.E.2d at 652, Love, 214 W. Va. at 488, 590 S.E.2d at 681. In Love, the circuit
court abused its discretion in denying the appellant's motion to conduct discovery on class
certification. Accord, Gulas, 215 W.Va. 225, 599 S.E.2d 648 (reversing denial of class
certification for the purpose of allowing discovery). Finally, a class certification order should be
detailed and specific in showing the rule basis for the certification and the relevant facts supporting
the legal conclusions. Chemtall Inc., 216 W. Va. at 454, 607 S.E.2d at 783.
a.

Rule 23(a).

Numerosity: Numerosity is an absolute pre-requisite to maintaining a class action suit.
Burks, 172 W. Va. at 483, 307 S.E.2d at 652. (This is generally considered the seminal decision
on class actions in West Virginia. It offers a good analysis of numerous issues in the field). The
standard under West Virginia practice is whether persons constituting the class are so numerous
as to make joinder impractical. Jefferson County Bd. of Educ., 183 W. Va. at 22, 393 S.E.2d at
660. The test for impracticability of joining all members does not mean impossibility but only
difficulty or inconvenience of joining all members. Mitchem, S.E.2d at 902. Before a class can
be certified pursuant to Rule 23 it is imperative that the class be identified with sufficient
specificity so that it is administratively feasible for the court to ascertain whether a particular
individual is a member. State ex rel. Metropolitan Life Ins. Co. v. Starcher, 196 W. Va. 519,
526, 474 S.E.2d 186, 190 (1996). A class action cannot be maintained if it is too ill defined,
amorphous, or fails in objective terms to describe the class with necessary specificity. Id.
Commonality: Commonality is an absolute pre-requisite to the certification of a class
action. Burks, 172 W. Va. at 483, 307 S.E.2d at 652. The rights asserted against or on behalf of
those making up the class must be of the character specified in the rule. Jefferson County Bd. of
Educ., 183 W. Va. at 20, 393 S.E.2d at 660. A common nucleus of operative fact or law is
usually enough to satisfy the commonality requirement, as the commonality threshold is not high
and requires only that the resolution of common questions affect all or a substantial number of
class members. Ways, 214 W.Va. at 313, 589 S.E.2d at 44. See also, Chemtall Inc., 216 W. Va.
at 452, 607 S.E.2d at 781.
Typicality: A class representative must be a member of the class he or she represents.
Bd. of Educ. of Monongalia County v. Starcher, 176 W. Va. 388, 391, 343 S.E.2d 673, 676
(1986). A representative party’s claim or defense is typical if it arises from the same event,
practice, or course of conduct that gives rise to the claims of other class members. Rezulin, 214
W. Va. at 68, 585 S.E.2d at 68. A representative’s claims need only be typical of the other class
members’ claims, not identical, and if the representative’s claim arises out of the same legal or
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remedial theory, factual variations will normally not be sufficient to preclude class treatment. Id.
Accord, Ways, 214 W.Va. at 313, 589 S.E.2d at 44.
A change in the status of a class
representative does not require the court to dismiss a class action on the basis of mootness.
Miller v. Sencindiver, 170 W. Va. 288, 290, 294 S.E.2d 90, 92 (1982). A class action is not moot
regardless of whether the class representative changes his status or loses a stake in the outcome
of the litigation if the issue is capable of repetition and yet evades review. Rissler v. Giardina,
169 W. Va. 558, 562, 289 S.E.2d 180, 183 (1982).
Adequacy: The adequacy requirement of Rule 23(a)(4) of the West Virginia Rules of
Civil Procedure services two purposes: First, the adequacy of representation inquiry tests the
qualifications of the attorneys to represent the class. Second, it serves to uncover conflicts of
interest between the named parties and the class they seek to represent. Chemtall Inc., 216 W.
Va. at 453, 607 S.E.2d at 782. See also, Rezulin, 214 W. Va. at 69, 585 S.E.2d at 69. The court
will protect the absent members of a class if the entire merits of the controversy are placed in
issue. Robertson v. Hatcher, 148 W. Va. 239, 135 S.E.2d 675 (1964). However, those who elect
to opt-out of the class are not deemed to be absent members and lose standing to challenge any
settlement reached by those who choose to remain in the class action. Bd. of Educ. of
Monongalia County, 176 W. Va. 388, 391. 343 S.E.2d at 676.
b.

Rule 23(b).

Although prior to April 6, 1998, Rule 23 of the West Virginia Rules of Civil Procedure
did not contain 23(b), the West Virginia Supreme Court of Appeals, in Burks, addressed nearly
identical factors under circumstances in considering the appropriateness of certifying a
“spurious” class action. Burks, 172 W. Va. at 481, 307 S.E.2d at 657.
Also, the Supreme Court of Appeals discussed two of the three Rule 23(b) requisites in
Rezulin, noting that the term “generally applicable” in Rule 23(b)(2) should be read to mean that
the party opposing the class does not have to act directly against each member of the class.
Rather, the key is whether the actions of the party opposing the class would affect all persons
similarly situated, so that the acts apply generally to the whole class. Rezulin 214 W. Va. 52,
585 S.E.2d 52. That case further instructed that Rule 23(b)(3)’s predominance criterion is a
corollary to the commonality requirement of Rule 23(a)(2) – while commonality requires a
showing of common questions, predominance requires a showing that the common questions of
law or fact outweigh individual questions. Recently, the West Virginia Supreme Court of
Appeals rejected the notion that a claim for punitive damages is in appropriate for class action
certification because allegations regarding the defendants’ conduct and the resulting harm must
be individually examined. In re Tobacco Litigation, 218 W. Va. 301, 624 S.E.2d 738 (2005).
3.

Miscellaneous comments:

Since the adoption of amended Rule 23, few decisions have been handed down by the
West Virginia Supreme Court of Appeals interpreting West Virginia’s class action rule. In State
ex rel. Erie Fire Ins. Co. v. Madden, 204 W. Va. 606, 515 S.E.2d 351 (1998), on a writ of
prohibition, the court refused to recognize the doctrine of juridical link under the specific facts of
the case. Madden, 515 S.E.2d at 554-56. The doctrine of juridical link had never before been
recognized in West Virginia.
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RULE 23 OF THE WEST VIRGINIA RULES OF CIVIL PROCEDURE
Rule 23. Class actions.
(a)
Prerequisites to a class action. One or more members of a class may sue or be sued as
representative parties on behalf of all only if (1) the class is so numerous that joinder of all
members is impracticable, (2) there are questions of law or fact common to the class, (3) the
claims or defenses of the representative parties are typical of the claims or defenses of the class,
and(4) the representative parties will fairly and adequately protect the interests of the class.
(b)
Class actions maintainable. An action may be maintained as a class action if the
prerequisites of subdivision (a) are satisfied, and in addition:
(1)
The prosecution of separate actions by or against individual members of the class
would create a risk of
(A)
Inconsistent or varying adjudications with respect to individual members
of the class which would establish incompatible standards of conduct for the party
opposing the class, or
(B)
Adjudications with respect to individual members of the class which
would as a practical matter be dispositive of the interests of the other members not parties
to the adjudications or substantially impair or impede their ability to protect their
interests; or
(2)
The party opposing the class has acted or refused to act on grounds generally
applicable to the class, thereby making appropriate final injunctive relief or corresponding
declaratory relief with respect to the class as a whole; or
(3)
The court finds that the questions of law or fact common to the members of the
class predominate over any questions affecting only individual members, and that a class action
is superior to other available methods for the fair and efficient adjudication of the controversy.
The matters pertinent to the findings include: (A) the interest of members of the class in
individually controlling the prosecution or defense of separate actions; (B) the extent and nature
of any litigation concerning the controversy already commenced by or against members of the
class; (C) the desirability or undesirability of concentrating the litigation of the claims in the
particular forum; (D) the difficulties likely to be encountered in the management of a class
action.
(c)
Determination by order whether class action to be maintained; notice; judgment;
actions conducted partially as class actions.
(1)
As soon as practicable after the commencement of an action brought as a class
action, the court shall determine by order whether it is to be so maintained. An order under this
subdivision may be conditional, and may be altered or amended before the decision on the
merits.
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(2)
In any class action maintained under subdivision (b)(3), the court shall direct to
the members of the class the best notice practicable under the circumstances, including
individual notice to all members who can be identified through reasonable effort. The notice
shall advise each member that (A) the court will exclude the member from the class if the
member so requests by a specified date; (B) the judgment, whether favorable or not, will include
all members who do not request exclusion; and (C) any member who does not request exclusion
may, if the member desires, enter an appearance through counsel.
(3)
The judgment in an action maintained as a class action under subdivision(b)(1) or
(b)(2), whether or not favorable to the class, shall include and describe those whom the court
finds to be members of the class. The judgment in an action maintained as a class action under
subdivision (b)(3), whether or not favorable to the class, shall include and specify or describe
those to whom the notice provided in subdivision (c)(2) was directed, and who have not
requested exclusion, and whom the court finds to be members of the class.
(4)
When appropriate (A) an action may be brought or maintained as a class action
with respect to particular issues, or (B) a class may be divided into subclasses and each subclass
treated as a class, and the provisions of this rule shall then be construed and applied accordingly.
(d)
Orders in conduct of actions. In the conduct of actions to which this rule applies, the
court may make appropriate orders: (1) determining the course of proceedings or prescribing
measures to prevent undue repetition or complication in the presentation of evidence or
argument; (2) requiring, for the protection of the members of the class or otherwise for the fair
conduct of the action, that notice be given in such manner as the court may direct to some or all
of the members of any step in the action, or of the proposed extent of the judgment, or of the
opportunity of members to signify whether they consider their presentation fair and adequate, to
intervene and present claims or defenses, or otherwise to come into the action; (3) imposing
conditions on the representative parties or on intervenors; (4) requiring that the pleadings be
amended to eliminate therefrom allegations as to representation of absent persons, and that the
action proceed accordingly; (5) dealing with similar procedural matters. The orders may be
combined with an order under Rule 16, and may be altered or amended as may be desirable from
time to time.
(e)
Dismissal or compromise. A class action shall not be dismissed or compromised
without the approval of the court, and notice of the proposed dismissal or compromise shall be
given to all members of the class in such manner as the court directs.
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WISCONSIN
DECISIONS INTERPRETING SECTION 803.08 OF THE WISCONSIN STATUTES
1.

Comparison with Rule 23 of the Federal Rules of Civil Procedure.

Wisconsin’s succinct, 49-word class action rule, like FED.R.CIV.P. 23(a)(1),
includes the concepts of numerosity and commonality. However, unlike the federal rule, the
Wisconsin rule does not explicitly address typicality, adequate representation, predominance or
superiority. Moreover, the Wisconsin rule, in contrast to the federal rule, states the requirements
of numerosity and commonality in the disjunctive rather than the conjunctive.
Interpretations of FED. R. CIV. P. 23 are persuasive, although not necessarily controlling,
with respect to class actions brought under Wisconsin law. Wilson v. Continental Ins. Co., 87
Wis. 2d 310, 316, 274 N.W.2d 679, 682 (1979); Browne v. Milwaukee Bd. of Sch. Directors, 69
Wis. 2d 169, 183, 230 N.W.2d 704, 711 (1975).
2.

Case law interpreting Wisconsin Statutes § 803.08 generally.

Despite the rule’s use of the disjunctive, the Wisconsin Supreme Court has construed it to
present “only one set of criteria”--namely, commonality, adequate representation, and
numerosity:
(1)
(2)
(3)

The named parties “must have a right or interest in common with the
persons represented”;
The named parties “must fairly represent the interest or right involved so
that the issue may be fairly and honestly tried”; and
It must be “impracticable to bring all interested persons before the court.”

Schlosser v. Allis-Chalmers Corp., 65 Wis. 2d 153, 169, 222 N.W.2d 156, 165 (1974) (Schlosser
I) (quoting Lozoff v. Kaisershot, 11 Wis. 2d 485, 488, 105 N.W.2d 783, 785 (1960)). It is in the
public interest to permit class actions when these three criteria are met. Mercury Records v.
Economic Consultants, 91 Wis. 2d 482, 490, 283 N.W.2d 613, 617 (Ct.App. 1979) (citing
Mussallem v. Diners’ Club, Inc., 69 Wis. 2d 437, 445, 230 N.W.2d 717, 721 (1975)). The class
action doctrine “was devised to simplify litigation, to make more convenient the administration
of justice both for the parties and the court, and to avoid a multiplicity of suits in those cases
where the rights and liabilities of many persons similarly affected or interested could be fairly
determined in the action.” Pipkorn v. Village of Brown Deer, 9 Wis. 2d 571, 577, 101 N.W.2d
623, 626 (1960).
It is well established that a trial court has broad discretion in deciding whether to allow a
lawsuit to proceed as a class action, and an order certifying a class will not be disturbed absent
misuse of that discretion. See, e.g., Hogan v. Musolf, 157 Wis. 2d 362, 379, 459 N.W.2d 865,
872 (Ct.App. 1990), rev’d on other grounds, 163 Wis. 2d 1, 471 N.W.2d 216 (1991), cert.
Charles H. Barr, an attorney with Croen and Barr, LLP of Milwaukee, Wisconsin practices class action and
consumer protection law as well as other areas of civil litigation.
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denied, 502 U.S. 1030 (1992); State ex rel. Jones v. Gerhardstein, 135 Wis. 2d 161, 171, 400
N.W.2d 1, 5 (Ct.App. 1986). "A trial court properly exercises its discretion if it examines the
relevant facts, applies a proper legal standard and, using a demonstrated rational process, reaches
a conclusion that a reasonable judge could reach." Sisters of St. Mary v. AAER Sprayed
Insulation, 151 Wis. 2d 708, 713, 445 N.W.2d 723, 725 (Ct. App. 1989).
The determination of whether the action may proceed as a class suit involves a weighing
of the benefits to be gained from disposing of the entire controversy in one proceeding against
the difficulties inherent in a single action. Schlosser v. Allis-Chalmers Corp., 86 Wis. 2d 226,
233-34, 271 N.W.2d 879, 883 (1978) (Schlosser II). In other words, a court must determine
whether the issues common to the named plaintiffs and the class members are outweighed by the
issues particular to the individual class members. Goebel v. First Fed. Sav. & Loan. Ass’n of
Racine, 83 Wis. 2d 668, 684, 266 N.W.2d 352, 360 (1978). This “manageability” assessment is
required even where the three criteria mentioned above are satisfied. Cruz v. All Saints
Healthcare Sys., Inc., 2001 WI App 67, ¶ 12, 242 Wis.2d 432, 442, 625 N.W.2d 344, 349-50.
Indeed, more recent cases have referred to the requirement that “the proposed class be
manageable” as a fourth requirement in addition to commonality, adequate representation, and
numerosity. In re Wal Mart Employee Litigation, 2006 WI App 36, ¶ 3, --- Wis. 2d ---, 711
N.W.2d 694, 696 (citing Cruz, 2001 WI App 67, ¶ 12) (affirming denial of class certification on
manageability grounds).
The court’s view of the merits is not a proper basis on which to deny class certification.
Tietsworth v. Harley-Davidson, Inc., 2003 WI App 75, ¶ 27, 261 Wis. 2d 755, 768, 661 N.W.2d
450, 456 (citing Cruz, 2001 WI App 67, ¶¶ 11-24), rev’d on other grounds, 2004 WI 32, 270
Wis. 2d 146, 677 N.W.2d 233. The Wisconsin Supreme Court has consistently addressed the
propriety of class certification in the context of determining the sufficiency of the complaint. See,
e.g., Browne, 69 Wis. 2d at 182; Schlosser I, 65 Wis. 2d at 169; Marshall v. Wittig, 205 Wis.
510, 238 N.W. 390, 392 (1931).
3.

Case law interpreting particular requirements for class action.

Numerosity: In Browne, 69 Wis. 2d at 171, the court certified a class of approximately
150 school district employees. The court in Goebel, 83 Wis. 2d at 683, certified a class of 369
borrowers. A class of "over 500 Wisconsin residents" was certified in Mussallem, 69 Wis. 2d at
439. Schlosser I held that "[f]ive thousand persons is surely an impracticable number to bring
before the court." 65 Wis. 2d at 170.
Two late nineteenth-century cases plumbed the limits of numerosity. In Hodges v. Nalty,
104 Wis. 464, 468, 80 N.W. 726, 728 (1899), the court held that it would be impracticable to join
75 members of a proposed class: “A line must be drawn somewhere, and, while it may be
difficult to draw the line at any precise number, we hold that 75 is a sufficient number, in a case
like the present, to justify the court in allowing one or more to sue for all.” The court
distinguished George v. Benjamin, 100 Wis. 622, 630, 76 N.W. 619, 622 (1898), which stated
that a group of 31 persons was not “very numerous,” as that term was used in the predecessor to
§ 803.08. Ultimately, however, “[n]o numerical test can be formulated nor should such a test
alone determine the issue.” Pipkorn, 9 Wis. 2d at 577.
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Commonality: The test for common interest is whether all members of the purported
class desire the same outcome of the suit that the alleged representatives of the class desire.
Hogan, 157 Wis. 2d at 379 (citing Mercury Records, 91 Wis. 2d at 490). It is not necessary that
the position of each member of a class be identical (Goebel, 83 Wis. 2d at 684) or arise from
common title (Schlosser I, 65 Wis. 2d at 170), and members of the class need not share all
interests (Mercury Records, 91 Wis. 2d at 490 (citing State ex rel. Harris v. Larson, 64 Wis. 2d
521, 525, 219 N.W.2d 335, 338 (1974))). Rather, it is necessary only that there be “a community
of interest among them in the questions of law and fact involved in the general controversy, or in
the kind and form of relief demanded and obtained by or against each individual member of the
numerous body ….” Goebel, 83 Wis. 2d at 684 (quoting Schlosser I, 65 Wis. 2d at 171). In most
cases this community of interest originates from the fact that the separate claims of individuals
comprising the class arose by means of the same unauthorized, unlawful or illegal act or
proceeding. Schlosser I, 65 Wis. 2d at 171; cf. Fazio v. Dept. of Employee Trust Funds, 2005 WI
App 87, 280 Wis. 2d 837, 696 N.W.2d 563 (lack of common interest where annuity-value based
and account-value based beneficiaries under state retirement system became entitled to death
benefits pursuant to separate and independent statutory sections), aff’d 2006 WI 7, 287 Wis. 2d
106, 708 N.W.2d 326.
In the interest of simplifying the lawsuit and avoiding a multiplicity of litigation, a class
action is proper even if each member of the class has a separate action for money damages. Cruz,
2001 WI App 67, ¶16; Mercury Records, 91 Wis. 2d at 490 (citing Hicks v. Milwaukee County,
71 Wis. 2d 401, 406, 238 N.W.2d 509, 513 (1976)); Schlosser I, 65 Wis. 2d at 175 (citing
Milwaukee Fire Fighters Ass’n v. Milwaukee, 50 Wis. 2d 9, 20, 183 N.W.2d 18, 23 (1971)). But
see discussion of the class action process as it affects the right to jury trial under “Manageability”
below.
Adequacy/Typicality: A class representative need not share all interests with the other
class members; he need share only a common interest. See Hogan, 157 Wis. 2d at 379. In
determining adequacy of representation, the primary criteria are (1) whether the named
representatives or counsel have interests antagonistic to those of absent class members; and (2)
whether class counsel are qualified, experienced and generally able to conduct the proposed
litigation. Cruz, 2001 WI App 67, ¶ 18. So long as the individual has a general understanding of
the nature of the class claims alleged, the individual can serve as representative. Id. For an
unpublished (that is, non-precedential) trial court decision applying this standard to find a
proposed class representative adequate, see Witt v. West Bend Mutual Ins. Co., 2005 WL
3388157, *5-9 (Milwaukee County Cir. Ct.).
Manageability: To certify a class, the court must find that the case would be manageable
as a class action. Schlosser I, 65 Wis. 2d at 172. If there are too many particular issues to be
resolved, a class action may be unmanageable, and the efficiency sought by class certification
would be lost. Nolte v. Michels Pipeline Constr., Inc., 83 Wis. 2d 171, 179-80, 265 N.W.2d 482,
486-87 (1978) (issues of causation and damages were substantial and particular to each class
member).
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Class certification was denied in Sisters of St. Mary, 151 Wis. 2d at 716-19, because the
jury would have been required to make individual liability findings as to hundreds of defendants’
asbestos-containing products, and the case featured subclasses, the application of several bodies
of law, prolonged trial proceedings, and over 40 affirmative defenses. On the other hand, grant of
certification was affirmed in Cruz, 2001 WI App 67, ¶ 23, where there were “no issues of
subclasses, multiple and complicated defenses, or the application of different state laws,” but
instead “the singular legal issue of whether the fees charged to the class were unreasonable under
Wisconsin law.”
Under the aegis of the manageability factor, but with analysis that also implicates the
commonality factor, courts have denied class certification in cases that featured triable issues of
fact regarding liability to individual members of the proposed class: “The class action process
permitted by … RULE 803.08 does not trump a defendant’s jury-trial right under article I,
section 5 of the Wisconsin Constitution.” Wal Mart, 2006 WI App 36, ¶ 6 (denying class
certification where records underlying many of proposed class claims were generated by
members of proposed class themselves, creating fact issues as to accuracy of records) (citing
Markweise v. Peck Foods Corp., 205 Wis. 2d 208, 224-27, 556 N.W.2d 326, 333-34 (Ct.App.)
(denying class certification to proposed class of cryptosporidium victims due to individual issues
of causation and contributory negligence), review denied, 207 Wis.2d 284, 560 N.W.2d 273
(1996)). But see Witt, 2005 WL 3388157, *3-5 (finding proposed class action to be manageable
despite fact that “individualized questioning and testing of at least some of the claims” might be
required).
4.

Tolling of limitations during pendency of a class action.

Section 893.13(2), Wis. Stats., provides:
A law limiting the time for commencement of an action is tolled by
the commencement of the action to enforce the cause of action to
which the period of limitation applies. The law limiting the time
for commencement of the action is tolled for the period from the
commencement of the action until the final disposition of the
action.
No published Wisconsin decision has construed this statute in the context of a class action. In
Sadjak v. Michaels Pipeline Constr., 109 Wis. 2d 697, 327 N.W.2d 723 (Table) (Ct.App. 1982),
an unpublished (non-precedential) decision, the court held that in the absence of legislative intent
to the contrary, the tolling statute did not apply to a cause of action that had accrued prior to the
statute’s effective date (July 1, 1980). However, the court stated in dictum that if the tolling
statute were applicable, it would toll the limitation period “from the commencement [of the class
action in which the current plaintiffs were absent members] until the final disposition of the
action.”
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5.

Notice of class claims against government entities.

Notice to the City of Milwaukee of claims by named persons “and other persons similarly
situated” was insufficient, with respect to the unnamed persons, to comply with the statute (§
893.80, Wis. Stats.) requiring notice as a prerequisite to filing an action against the City.
Markweise, 205 Wis. 2d at 224 (reversing grant of class certification).
6.

Conclusion.

The Wisconsin class action rule is abbreviated and unilluminating, and the case law is
likewise relatively scant. The reported cases have not addressed a number of issues, including
conditional certification, superiority, and competing class actions.
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SECTION 803.08, WISCONSIN STATUTES
When the question before the court is one of a common or general interest of
many persons or when the parties are very numerous and it may be impracticable to bring them
all before the court, one or more may sue or defend for the benefit of the whole.
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WYOMING
Comparison of Rule 23 with the Federal Rules of Civil Procedure:
Rule 23 of the Wyoming Rules of Civil Procedure is identical to Rule 23 of the Federal
Rules of Civil Procedure. Because Wyoming’s procedural rules are patterned after the federal
rules, Wyoming courts generally consider federal precedent on the rules to be persuasive
authority. Kimbley v. City of Green River, 642 P.2d 443 (Wyo. 1982). Although the Wyoming
Supreme Court has not yet had occasion to construe any provisions of Wyoming’s class action
rule, practitioners can expect that federal authorities implementing the federal class action rule
will be considered highly persuasive in Wyoming.
Case Law Interpreting Rule 23:
There are no Wyoming Supreme Court cases interpreting and applying the provisions of
WYO. R. CIV. P. 23.
Miscellaneous Comments:
The Wyoming Supreme Court has recently held that small claims cannot be aggregated
for the purpose of meeting the jurisdictional limit of the district courts. Mutual of Omaha Ins.
Co. v. Blury-Losolla, 952 P.2d 1117 (Wyo. 1998). In Wyoming, district courts have jurisdiction
over claims of $7,000 or more. County courts have exclusive jurisdiction for claims less than
$7,000. Following the federal precedent as set forth in Zahn v. International Paper Co., 414
U.S. 291, 94 S.Ct. 505, 38 L.Ed.2d 511 (1973) and Snyder v. Harris, 394 U.S. 332, 89 S.Ct.
1053, 22 L.Ed.2d 319 (1969), the Wyoming Supreme Court held that individual class claimants
may not participate in a class action lawsuit in district court unless each individual class
members’ claim equals or exceeds $7,000 at the commencement of the lawsuit. Although the
Supreme Court did not directly so hold, language in the opinion strongly suggests that county
courts do not have jurisdiction to entertain class actions in Wyoming. See Mutual of Omaha, 952
P.2d at 1121.
Effective July 1, 2000, the county court system was replaced with circuit courts, Wyo.
Stat. § 5-9-1010 (2000 et seq.). This statutory change provided concurrent jurisdiction with
district courts to $7,000, Wyo. Stat. § 5-9-128 (2000). For the year 2000, this extended to
district courts concurrent jurisdiction for claims under $7,000, permitting small claims to be
brought in a class action in district court. However, effective July 1, 2001, the Wyoming
legislature reinstated the exclusive jurisdictional limitation for circuit courts to $7,000,
resurrecting the prior law which provided that district courts do not have jurisdiction for claims
less than $7,000. 2001 Wyo. Sess. Laws, Ch. 40; Wyo. Stat. § 5-9-128 (2001). Effective July 1,
2001, therefore, the rule set forth by the Wyoming Supreme Court in Mutual of Omaha Ins. Co.
v. Co. v. Blury-Losolla, 952 P.2d 1117 (Wyo. 1998) is once again valid, and may not be
maintained in Wyoming class actions involving relatively small individual claims.
Patrick R. Day is a partner with the law firm of Holland & Hart, L.L.P., a Rocky Mountain regional firm. Mr. Day's
practice involves complex commercial, personal injury and natural resource litigation for major energy companies
with interests in the West.
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RULE 23 OF THE WYOMING RULES OF CIVIL PROCEDURE
Rule 23. Class Actions
(a)
Prerequisites to a class action. One or more members of a class may sue or be
sued as representative parties on behalf of all only if:
(1)

the class is so numerous that joinder of all member is impracticable;

(2)

There are questions of law or fact common to the class;

(3)
The claims or defenses of the representative parties are typical of the
claims or defense of the class; and
(4)

The representative parties will fairly and adequately protect the interests of

the class.
(b)
Class actions maintainable. An action may be maintained as a class action if the
prerequisites of subdivision (a) are satisfied, and in addition:
(1)
The prosecution of separate actions by or against individual members of
the class would create a risk of:
(A)
Inconsistent or varying adjudications with respect to individual
members of the class which would establish incompatible standards of conduct for the party
opposing the class; or
(B)
Adjudications with respect to individual members of the class
which would as a practical matter be dispositive of the interests of the other members not parties
to the adjudications or substantially impair or impede their ability to protect their interests;
(2)
The party opposing the class has acted or refused to act on grounds
generally applicable to the class, thereby making appropriate final injunctive relief or
corresponding declaratory relief with respect to the class as a whole; or
(3)
The court finds that the questions of law or fact common to the members
of the class predominate over any questions affecting only individual members, and that a class
action is superior to other available methods for the fair and efficient adjudication of the
controversy. The matters pertinent to the findings include:
(A)
The interest of members of the class in individually controlling the
prosecution or defense of separate actions;
(B)
The extent and nature of any litigation concerning the controversy
already commended by or against members of the class;
(C)
The desirability or undesirability of concentrating the litigation of
the claims in the particular forum;
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(D)

The difficulties likely to be encountered in the management of a

class action.
(c)
Determination by order whether class action to be maintained; notice; judgment;
actions conducted partially as class actions.
(1)
As soon as practicable after the commencement of an action brought as a
class action, the court shall determine by order whether it is to be so maintained. An order under
this subdivision may be conditional, and may be altered or amended before the decision on the
merits.
(2)
In any class action maintained under subdivision (b)(3), the court shall
direct to the members of the class the best notice practicable under the circumstances, including
individual notice to all members who can be identified through reasonable effort. The notice
shall advise each member that:
(A)
The court will exclude the member from the class if the member so
requests by a specified date;
(B)
The judgment, whether favorable or not, will include all members
who do not request exclusion; and
(C)
Any member who does not request exclusion may, if the member
desires, enter an appearance through counsel.
(3)
The judgment in an action maintained as a class action under subdivision
(b)(1) or (b)(2), whether or not favorable to the class, shall include and describe those whom the
court finds to be members of the class. The judgment in an action maintained as a class action
under subdivision (b)(3), whether or not favorable to the class, shall include and specify or
describe those to whom the notice provided in subdivision (c)(2) was directed, and who have not
requested exclusion, and whom the court finds to be members of the class.
(4)
When appropriate: (A) an action may be brought or maintained as a class
action with respect to particular issues; or (B) a class may be divided into subclasses and each
subclass treated as a class; and the provisions of this rule shall then be construed and applied
accordingly.
(d)
Orders in conduct of actions. In the conduct of actions to which this rule applies,
the court may make appropriate orders:
(1)
determining the course of proceedings or prescribing measures to prevent
undue repetition or complication in the presentation of evidence or argument;
(2)
requiring, for the protection of the members of the class or otherwise for
the fair conduct of the action, that notice be given in such manner as the court may direct to some
or all of the members of any step in the action, or of the proposed extent of the judgment, or of
the opportunity of members to signify whether they consider the representation fair and
adequate, to intervene and present claims or defense, or otherwise to come into the action;
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(3)

imposing conditions on the representative parties or on intervenors;

(4)
requiring that the pleadings be amended to eliminate therefrom allegations
as to representation of absent persons, and that the action proceed accordingly;
(5)
dealing with similar procedural matters. The orders may be combined with
an order under Rule 16, and may be altered or amended as may be desirable from time to time.
(e)
Dismissal or compromise. A class action shall not be dismissed or compromised
without the approval of the court, an notice of the proposed dismissal or compromise shall be
given to all members of the class in such manner as the court directs.
Analysis
Wyoming’s current class action rule, W.R.C.P. 23, has not been amended since 1971
when it was adopted as a counterpart to the original federal rule. Wyoming’s rule does not
contain any of the changes recently made to the Federal Rules of Civil Procedure.
Wyoming has no Supreme Court cases construing its rule. Only a couple of class action
cases have been before the Court, and none have involved the rule or its procedural
requirements.
Of significance to practitioners is that circuits courts (formerly county courts) have
exclusive civil jurisdiction when the amount in controversy is equal to or less than $7,000. In
1998, the Wyoming Supreme Court held that individual class action claims cannot be aggregated
to exceed the exclusive $7,000 circuit court jurisdictional limit. Any individual claim for less
than $7,000 must be brought in circuit court. The Supreme Court also held that circuit courts do
not have jurisdiction to entertain class action lawsuits. Mutual of Omaha Ins. Co. v. BluryLoSolla, 952 P.2d 1117 (Wyo. 1998). As a consequence, as a general rule class actions in
Wyoming can only be brought in the district court and each class member must have an
individual claim exceeding $7,000.
There are a few jurisdictional statutes granting district courts jurisdiction over smaller
amounts, which may affect the availability of class actions in Wyoming. For example, the
Wyoming Royalty Payment Act, §§ 30-5-301 et. seq., grants district courts jurisdiction over
claims arising under the Act regardless of the amount in controversy. A class action under this
Act can be brought even if the individual claims are for less than $7,000. This has led to a
number of recent state class actions involving oil and gas royalty payment disputes, however
none of these cases has, to date, led to the issuance of a Supreme Court decision construing
Wyoming’s class action rule.
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